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West Riding of YORKSHIRR 
AUTEY, Appellant; TOPHAM, Respondent 

Wfaera die itatmwnt of die case by die leykmig bainster and the notioe of intentioii to proascute tha 
a|ipeal have not been aoit to the maaten w&n the firat firar daya of Michadmaa teim, the aourt 
will not, except under peculiar diciunatBnoe8» allow the appeal to be entered. 

Sheey Serjt, applied, on behalf of the appellant, that the appeal in this 
case might be entered by one of the masters, under sect 62 of the re- 
gistration act (c) By *that section, the appellant was required with- p*^ 
in the first four days of Michaelmas term, to transmit to the masters *- 
the case, as stated by the revising barrister, together with a notice to pro- 
secute the appeal. 

The affidavits stated tliat the case and notice had only arrived from 
Leeds by that day's post, and that the delay had been merely accidental. 
[TiNDAL, C. J., referred to sect 64 of the act](a) The learned serjeant 

(a) Under the pnwUoM of the legntration act, 6 and 7 Viet c. 18. 

(6) Theae caaea are reported in tfaia place in order to render them andlable at the next reviakm of 
the Ibta of votera. 

(c) Enacting, "That eveiy i^ipeDant who shall intend to proaecnte hia appeal 4iaO, within the 
fint four daya in the Michadmas tenn next after die dedrion to which anch appeal Aall relate, 
tranemit to me maaten of the aaid court of Common Pleaa the atatement in writing ao rigned by die 
aaid reriaing barriater aa afixeaaid, and ahaU alao therewith give or aend a notioe, aigned by him, 
Blatmg therein hia intention to proaecnte the aaid meal; and the aaid appellant riiall alao give or 
aend a notice, aigned b^ him, to the reapondent in me aaid appeal, stating nis aaid intention dii^ to 
proaecuto audi appeal m the aaid court; and one of the masteia of the aaid court, to be nominated 
ibr that puTpoae by the Lord Chief Justice of the said court, AaH forthwith enter ewry appeal of 
which he shall have received due notioe from the appdkait aa aforesaid, in a book to be kept by him 
for that nufpoae." 

{d) By sBct 64 it ia enacted, ''lliat no appeal or matter of appeal whataoever Aall in any caae, 
except where the conduct and direction of the appeal, or of the answer thereto, riiall have been given 
by Older of the court of Common Plras, or of any judge thereof to any person, be entertained or 
neazd by the aaid court, unkes notice ahall hare been given by the appellant to the maaten of the 
aaid court at die time aid in the manner hereinbefore mentioned; and no appeal shall be heard by 
the aaid court in ai^ caae where the aaid respondent shaQ not appear, unleas die aaid appellant Aall 
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12 AuTEY V. ToPHAM. M. T. 1843. [2 

submitted that the statute had been virtually complied with. The ap- 
pellant is not required to enter the case within the first four days of the 
term, but merely to transmU it to the mastera. The statement was, in 
fact, transmuted by yesterday's post :"; . 

JDawVngf Serjt, for the respondent, was ?i£llif>^ to consent that the ap- 
peal should be received and entered. *\Th<^* words of the act are p^^^ 
directory, and not compulsory. In th^ ciise' of Simp$ony appellant, *- 
and fVUkmsoUf respondent, the coupt/'^^^^rday — the fourth day of the 
term — granted leave to extend the -^^e for sending the notice to the 
masters under the sixty-second ^{ipn, upon an affidavit of the clerk to 
the agents of the appellant, thal*.{h^*case had been received by that morn- 
ing's post, but that the notice of, prosecution did not accompany the case; 
and that, as the appellant resided at Peterborough, in Northamptonshire, 
his signature to the nQtic^«Qould not be obtained in time to file the ap- 
peal and give the no>lc;&»yrithin the time specified. ^ 

TiNDAL, C. J. TH.6'<siJcty-second section of the ^ct requives^er'ci^ to 
be transmitted, jps&lher with notice of intentioi^to pros^ute {116)11111)6^1, 
within the fijBSt**Wnr days of the term. The sixty-fourth section ex- 
pressly provid^4,that no appeal shall be heard unless the requisite no- 
tice has b^eii ^ven. The notice not having been given in this case, the 
court has no* authority to order the appeal to be entered. Possibly a 
case may arise, where in consequence of circumstances of an inevitable 
nature having occurred, the court would think it rieht to interfere; but 
none such are suggested here. In the case referred to of Smptarif ap- 
pellant, and fVilkinson, respondent, the sixty-fourth section was not 
brought before the notice of the court We shall probably have to re- 
view that decision.(a) 

pfove that due notice of his intentkn to prosecute such appeal was given or sent to the said respon- 
dent ten days at kast beibro the day appointed for the hearing of such appeal: pravided ahvays, dial 
if it diall Bppeu to the said court mat there has not been reasonable time to gi^ or send such notioe 
in any cbsb, it shall be lawful finr the said court to pos^ne the hearing o^ me appeal in such case, 
as to the said court shall seem meet*' 

{a) Northern Dirnon of the County of NORTHAMPTON. 

SIMPSON, appelant; WILKINSON, respondent 

Hie statement m writing by the revising barrister is duly transnitted to the masters, but the notioe 

(^intention to proaecule the appeal is not sent in time: Hetd, that the appeal cannot be entered. 
An affidavit br we dork of the attorney to the appellant, stating that the notioe which is required 

to be signed by the appellant, had by mistake not been sent, cannot be received as a substitute for 

such notice. 

After the dednon in the principal case, the master intimated that this case would be struck out of 
IliB Ustofappeak 

Whereupon ByleSf Sent, ftr the qipellant, pcayed the court that the appeal mig^t be retained 

ntbeUst He&tin "^ ' * - • " 



on the Ust He distinguiabed it finom the principal case, inaamurh as the statement had been sent 
within ttie first four days of tenn, although the notice had not aooompanied it; whereas in the prin- 
dpal caae neither had been sent He snbmittBd, diat by the siidy-fourlh section a power was re- 
aenrtd to the court to make an Older as to the conduct and direction of the apm And that by the 
niaviso at the end of that section, the court might postpone the hearing of the appeal where there 
Dad not been reasonable time to give or send the requisite notice. The notioe was not required hj 
the wcty-eecond section to be under the hand of the appellant It was required to be signed by him. 
A signature by an agent would be sufficient And tbe affidavit upon which the application had 
been made mig^t be treated as a notioe sijpaed by the agent of the appellant 

TiRDAL, C. J. The proviso at the aid of the sixty-fourth section desiiy refen to ttie notioe 
therein bMt mentianed, which is the notioe to the respondent, re^fuired to be given ten days before 
the dav appointed for the hearing. The notioe to the roaster is hke the ddiveiy of a writ of error 
with the tianscri|it of tbe record to the derk of the court, which is necessary in order to give " 
diction to the court of error. An affidavit by an attorney's derk, that the notioe had not — '— 
hardfy be treated ae a substitute for the notioe itsel£ 

Maulx, J. Tbe exception to the sixW-fouithsectiai, SB to the conduct and diiectkn of i^ipeahv 
mhes to appeals consolidated under the forty-fifth section. 

Tlie other judges concurring» the case was struck out of the list of appeala. 
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^.•1 *It is said that the words of the act are only directory; and if the 
' case stood on the sixty-second section alone, possibly we might so have 
held ; but the words of the sixty-fourth section are not to be got over. 

As to the consent on the part of the respondent, that the appeal may 
now be entered, the court cannot attend to that The question is, whe- 
ther we have any jurisdiction to entertain the case. The jurisdiction is 
a new one conferred by the legislature; and the more wholesome coui*se 
will be, not to extend that jurisdiction, even with the consent of parties; 
otherwise we might be called upon in the next, or some future term, to 
« .-. 'entertain a case which ought to have been entered in this term. 
J The other judges concurring, the application was refused. 



City of BRISTOL. 

TUDBALL, Appellant; The Town-Clerk of BRISTOL, Respondent 

Anotioeofobjectkii WM8er^fayaparty,prfaoRDamewaflon tfaclist of freemen, and who in that 
M was dexanbed as *< of the pariA of 0.** In the notioe the objector was described as «t>f H. 
Road, on the Ikt of voten fiir ttmmnii of G.** Heldt tiiat this notioe (aUhoog^ k strict^ ki" 
lowed the §ann given in 6 dc 7 Vict c IS, sdied. B, Na 11) was inaocurate, such finm being 
applicable onij to parties on the Ust of hooaehold volera. 

William Tudball objected to the name of John Jenkins being re 
tained in the list of the freemen entitled to vote in the election of mem- 
bers for the city of Bristol. 

Notice of objection was proved to have been duly served; which no- 
tice, was signed ^William Tudball, of Hotwell Road, on the list of 
voters for the parish of Clifton." 

The name of William Tudball was not upon either the householder's 
or freeholder's list of voters for the parish of Clifton, but his name was 
upon the alphabetical ^ list of the freemen of the city of Bristol," and 
there, under the letter T., he and several others were consecutively stated 
as « all of the parish of Clifton."(o) 

It was objected, on behalf of the said John Jenkins, that William 
Tudball, instead of stating himself in the notice, to be on the list of vo- 
ters for the parish of Clilton, ought to have stated himself to be on the 
list of freemen of the city of Bristol; and we, being of that opinion, de- 
cided that the notice was insufficient, and did hot require the said John 
Jenkins to prove his qualification, but retained his name upon the said 
list (Signed) JT^_j Revising barristers. 

*6l *^^ <^9^^ ^^'^^ stated that the revising barristers had come to the 
-I same decision upon similar notices serv^ upon seven persons in the 
list of freemen, and upon forty-five persons in the lists of various parishes; 
and that the barristers ordered all tiiese cases to be consolidated and that 
the town-clerk of the city of Bristol should be the respondent The case 
then proceeded thus: — 

Should the Court of Common Pleas be of opinion that the notices in 
these several cases were insufficient, then the names of the several per* 
sons so objected to will remain upon the register; but if the court be of 
a contrary opinion, their names should be expunged therefrom. 

(Signed as above.) 

(a) TIm bst of freemen was sent with the statement of the nvising bairisten, as ftnnnif pvt 

B 



14 TuDBALL V. Town-Clerk of Bristol. M. T. 1843. [6 

The case further stated, that as there was no person who engaged for 
the respondents to appear and answer the appeal, the names of such re- 
sponaents would in such case (sic) have been written under such enpige- 
ment, with true particulars of their qualification set forth; the barristers 
annexed two other lists, wherein were accurately set forth the quali- 
fications opposite to each name,'to enable the master of the Common 
Pleas to give distinct and accurate instructions as to any alterations 
or corrections that the court might direct to be made. 

(Signed as above.) 

Cockbum for the appellant The question in this case turns upon the 
construction of the 17th section of the registration act, and of the sche- 
dule therein referred to. By that section it is enacted that any person 
whose name is inserted in any list of voters for a borough, may object 
to any other person as not being entitled to appear in that list; and it 
requires that notice of the objection shall be given to the overseers, or to 
the town-clerk, being the parties who respectively make out the 1 sts of 
householders and freemen. This notice is to be in the *form nuni- ^^^ 
bered (10) in schedule B, or to the like effect; it is further required ^ 
that notice of the objection should be given to the party objected to, ac- 
cording to the form numbered (11) in the schedule above referred to. 

The 14th section enacts, that the town-clerk shall make out and pub- 
lish a list of freemen of the city or borough entitled to vote according 
to the form numbered (5) in the above schedule, together with their 
places of abode. 

In this case the name of the objector was published in the list of free- 
men, he being therein described as " of the parish of Clifton." Accord- 
ing to the form of the notice given in schedule B, No. (11), it is required 
to be signed " A. B. of {place of abode) on the list of voters for the pa- 
rish of ^.^ This form is not strictly applicable to the case of a fiw- 

man, as the name of a freeman would appear in the list of freemen for 
the whole city, and not in the list of voters for any particular parish; but 
it is to be observed, that in every other case where a notice is required 
by the act, and the form of such notice is given in the schedule, the 
words " or to the like efiect" are introduced. These words occur in the 
17th section with reference to the notice required to be given to the 
overseers or the town-clerk; but they do not appear in the latter part of 
the section which relates to the notice required to be given to the party 
objected to. The form given in the schedule B, No. (11), has been 
strictly adhered to; and it would appear that from the circumstance of 
the qualifying words " or to the like effect" being omitted, the legislature 
intended that the precise form given should be adopted. [Mavle, J. It 
is required by the 14th section that the places of abode of the freemen 
shall be given. But a freeman entitled to vote may reside within seven 
miles of the city or borough ; so that ♦residence within any parish p»g 
of such city or borough is not necessary.](o) The place of residence L 
of the objector must be stated in the notice of objection; and that has 
been done in this case; the same strictness is not required in these no- 
tices as in pleadings, and if any thing unnecessary has been stated, it may 
be rejected as surplusage; the residence might have been omitted, but the 
notice will not be vitiated by its insertion, tne legislature clearly intended 
that the party objected to should have the means of identifying the ob- 
jector. [Mauls, J. The legislature probably intended that the party ob- 
(•) Sees W. 4,0.45,1. 38. 
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jeeted to should have an opportunity of knowing whether the objector was 
on the list of voters. The words in question in this notice apply to par- 
ties whose names are inserted in the parish lists; the notice therefore 
eannot be read as though the words were not there. The notice in fact 
refers the party objected to to the list of parish voters. To this he would 
look if he wished to ascertain who the objector was; but he would not 
find the name there, and might therefore be misled.1 At most, the ob- 
jector has only made a statement in his notice whicn it was not neces- 
sary for him to make; but he has not lost his right to object, by having 
done 80. 

JhuUn, for the respondent, was stopped by the court 

TiNDAL, C. J. I think that the objecting party has been misdescribed. 
The form given in the schedule B (No. 11,) has been followed more 
closely than was necessary, whereby the party objected to would either 
be misled, or there would be thrown upon him greater inconvenience in 
examining the di£ferent lists than the act of parliament contemplated. 
g«^ I think the notice of 'objection was bad, and therefore tluit the 

-I party objected to was not called upon to prove his right to vote. 

Per curiam ; Decision affirmed. 



Borough of WENLOCE. 

THOMAS CARLTON WHITMORE, Appellant; WILLIAM BED- 
FORD, Respondent 



Aco w-lw o w oritabbi»>"bniMfingwithb tfw 3 W. 4, a 45, i. 97, tfw oceopition of wfaiA will 

ooofer the fiBnchin for a borough* , 
No order for altering the regialer panaant to the decakm of the court need be drawn op. 

In a list of persona entitled to vote in the election of members for the 
borough of Wenlock, in respect of property situate within the said bo- 
rou(^, on the 31st day of July, 1843, appears the following entry, namely, 



Name. 


Plate of Abode. 


iTatare of 
Qualifleation. 


Where litaate. 


Hioaiaa Gariton 


Beckbuiy Brook. 


Buildmg and 
land* 


Beekbiny Brook. 



The said Thomas Carlton Whitmore having been duly objected to 
oy William Bedford, appeared in support of his vote, and proved that 
ae was in all other respects a duly qualified voter for the said borough; 
the only question was, whether the building for which he claimed to vote, 
was sufficient, within^the statute. 

The building, to which the objection applied, consisted of a cow-house 
or stable, substantially built of stone, the roof of which was tiled, having 
a door with a lock and key. It was proved also, that the building was 
*101 ^^^'^^^ ^d suitable for the purpose for which it was *erected 
^ and U8ed,and conveniently placed forthe occupation of the claimant's 
land. 

The case then stated that, after hearine arguments on both sides, the 
revising barrister decided that the building was not one to which the 
words ^ other building '' in 2 W. 4, c 45, s. 27, would apply, and ex- 
punged the name of the voter; which was to be restored it the Court of 
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Common Pleas were of opinion that the building was such as entitled the 
claimant to vote. 

The case of another party claiming to vote in respect of the occupa- 
tion of a stable and land within the said borough was consolidated with 
the above case. (Signed) T. G. P, — Revising Barrister. 

JiuBtiny for the appellant, was stopped bv the court. 

Manmngf Serjt, tor the respondent The question here is, whether 
the <^ building " mentioned in the case is within the meaning of the first 
part of the 27th section of the reform act 2 W. 4, c 45, which confers 
the right of voting in cities and boroughs on the occupier of ^< any house, 
warehouse, counting-house, shop or other building, being &c, of the value 
of not less than 102. per annum.'' If the court confirm the opinion of 
the revising barrister that the building in question is not of the nature 
described by the act, the appellant wOl not be disfranchised, as he will 
still be entitled to vote for the county, if the building should be consi- 
dered as auxiliaiy to the land occupied by the party; but he will not be 
entitled to vote fi>r the borough. 

The "other buildinc," contemplated hy the 27th section, must be 
ehudem generis with uiose that are previously mentioned. The rule 
ior construing all statutes, as laid down by the court in Sandiman v. 
*Breachf 7 B. & C. 96, 100, 9 D. & R. 796, is, that where particular r^, . 
words are followed by general ones, the latter are to be held as apply- ^ 
ing to persons or things of the same kind with those which precede. Kit" 
ehen v. Shaw, 6 A. & £. 729, 1 N. & P. 791, is to the same effect Now, in 
this section, the particular words comprise dwelling-houses, and building? 
used for the purposes of trade, and it is probable that a brew-house or a 
malt-house would be considered ejutdem generis as a " warehouse, count- 
ine-house or shop;" but this cow-house or stable appears to have been 
built for the purpose of being used in conjunction with the land; for the 
case states that it " was conveniently placed for the occupation of th« 
claimant's land.'' [Mauls, J. As I understand the case, the building 
was not only convenient for the occupation of the land, but also " suita- 
ble for the purpose for which it was erected," that is, as a cow-house 
or stable. Would it be contended that a building used by a cow-keeper 
or livery-stable keeper in I^ondon, if of sufficient value, would not give 
a qualification?] The keeping of a livery -stable is a trade. [Tindal, 
C. J. That may be doubtful, (a.)] The learned serjeant referred also to 
Sewell's case, (Manning's Proceedings in the Courts of Revision, edition 
of 1836, pp. 150, 154. 

Tindal, C. J. I think that the word '< building," in the twenty-seventh 
section of the reform act, is satisfied by the building, described in this 
case as a ^^ cow-house or stable." The passage under consideration be- 
gins, it is true, with the enumeration of ^ house, ?varehouse, counting- 
house or shop; and when we are told, that the ^ other building," which 
follows these words must be ejusdem generie with those that precede it, I 
*am disposed to think that the building under consideration falls p^.^ 
under that description. There certainly are buildings which do ^ 
not come within the meaning of the act; for example, a bridge, or a 
drain made for agricultural purposes; both of which may, in one sense, 
be termed <^ buildings," but certainly are not of the kind referred to in 

g) 8ee 6 G.4, c. 16, §,2, Martin ^. J)fightmgale,3 Binfi^ 421 ; 11 J. B.Moon,30S. Ct 
mew, 10 Binc^ 292; 3 MoOi and 8c. 761. 
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the act If we were to exclude the building now under consideration, 
we muat necessarily exclude many other buildings of a similar kind, 
such as a room erected for the purpose of obtaining a prospect; or a dairy 
standing detached from other buildings; both of which I should consider 
would fall under the general description of '^ building." 

I think, therefore, that the decision of the revising barrister ought to 
be reversed. 

CoLTMAN, J. I am of the same opinion. The building in question is 
one that may very properly be occupied with land; but I do not think 
that it is thereby taken out of the operation of the act, which seems to 
be less restricted than has been contended for. I think the act embraces 
all buildings erected for the purposes of dwelling or business; and agri- 
culture is certainly a business. 

EasKiNE, J. I am of the same opinion. There is nothing in the act to 
limit the meaning of the term ^* buildine " to one used for the purposes 
of trade. A house may be used either for trade or habitation. Even if 
the term were so limited, there is nothing in this case to exclude the: 
building under consideration. A cow-house or a stable may be used for 
the purposes of trade. I think the building in question is ejusdem ge- 
neris with those specified in the act A building may be erected for the 
«_^ purposes of a reading-room — ^that is * neither for trade nor habits 
^ tion — but that would, I think, be suflBcient to give a qualification 

Maule, J. 1 agree that the term '< building" in this act is not to 
be taken in its largest acceptation ; but that it must be explained by the 
accompanying words; and therefore such buildings as the Lord Chief 
Justice has referred to would be excluded from the act So a wall en- 
closing a space of ground might be a building worth 10/. a year; but it 
would give no qualification. It is contended that the buildings specified 
in the act are such as are generally used for trade; but it does not follow 
that the act is limited to buildings erected solely for that purpose. 
The building under consideration might become a warehouse, if goods 
were stored mit; or it might become a shop, if they were sold there. 
I have no doubt whatever, that this building is sufiBicient under the 
twenty-seventh section of the reform act Decision reversed.(rt) 

Jltulin applied to the court for an order directing the register to be 
altered by inserting the claimant's name, under the 6 & 7 Vict c 18, 
8.67. 

^ - *TiNDAL, C. J. There is no necessity for any formal order on 
J the subject It will be done of course. 

(a) Inettchof the fiiUowing cases, (which were decided by the same leviong faairiiler,) the counsel 
fir ti^ iG^pondent admitted they could not distinguish it from the principal case. 

Borough of LUDLOW. 
PEELE, AppeUant; DOWNES, Respondent 
In thb case the building was described as a stable substantially buQt of stone. Tlie roof being 
lifed and the door having a lock; and as being conveniently placed lor the occupation of the claim- 
ant's lands. 

CockOvm^ for the respondent. 

Borough of BRIDGNORTH. 
PEELE, Appellant; WILLIAMS, Respondent 
This was a consolidated appeal. The buildings were severally described as a stable and oow* 
hoQse, substantuilly built with foundations and waUs of brick or stone; the roofi being tiled, and tfie 
doon having locks; and as being conveniently placed for the oocupatioD of the claimant's lands. 
W, R. Coohtt fov the respondent 
VOL. XLIV. 3 B 2 
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Northern Division of the County of WARWICK. 

JOHN WEBB, Appellant; The Overseers of the Parishes of ASTON 
Juxta BIRMINGHAM, and of BIRMINGHAM, Respondents. 

In an appeal from the dedflian of a levinng banriflter under the 6 dt 7 Vict c. 18, the appellant has 
the TigbX to begin. 

Where in the statement of a case by the revising banister a material &ct is omitled, the court win 
not allow it to be supplied by consent 

Where a ease is remitted to the revising banrister, (under sect 65,) in order that it may be more iiilly 
stated, the course is for the master to return it to the appellant with a note of the 6cts to be sup- 
plied, and for the appellant totranonit the same to the revising banister. 

A leasee of several houses (aU locally situate within a borough) for the residue of a term of not less 
than sixty yean, one such house being of sufficient value to confer a vote for the borough under 
2 W. 4, c. 45, s. 27, if the remaining houses are each of less than that value, but collectively of 
move, is not deprived, by sect 25, of his light to vote for the county under stfct SU, in respect of 
such remaining houses. 

This was a consolidated appeal under the 6 & 7 Vict c 18, s. 44. 

Mellofy for the respondents, when the case was called on, claimed the 
right to begin, comparing it to a special case from sessions. 

TiNDAL, C. J. In a case from sessions, the party who seeks to set 
aside the order of the justices, is in the situation of a party showing cause 
against a rule. This is more in the nature of an appeal to the Privy 
Council, where the appellant always begins. 

F, Robinson, for the appellant, then read the case as follows: — 

* William Hickman was objected to as not being entitled to have r«| - 
his name retained upon the list of voters for the division, in respect ^ 
of property situate within the parish of Aston juxta Birmingham. The 
revising barrister retained the name, subject to the opinion of the court 
of Common Pleas upon the following case. 

William Hickman was the lessee of a term originally created for 
ninety-nine years, of which three years had expired. The lease com- 
prised several houses, the aggregate annual value of which was 220/. All 
the property was situate within the parish of Aston juxta Birmingham, 
and also within the borough of Birmingham. One house was worth more 
than 10/. a year, and the remainder were each respectively worth less 
than 10/. a year. Each house was occupied by a distinct tenant, and in 
no case was any land occupied jointly with a house. 

The particulars of the qualification were stated to be " lease of houses 
and buildings for years.'' Hickman was examined, and stated that he 
relied(a) upon those which individually would be worth less than iOL 
a year, but collectively were worth more than that amount It was con- 
tended, on the part of the objector, that under the 2 W, 4, c. 45, s. 25, 
Hickman had no right to a county vote, because one of the houses com- 
prised in the lease was of sufficient annual value to confer upon the oc- 
cupier a vote for the borough of Birmingham; that the county vote was 
given in respect of the estate and interest which Hickman had therein 
as lessee; that he was possessed, not properly of the land, but of the term 
of years, which is the estate and intei*est that passes for that time; that 
the term of years was an entirety, extending over the whole property 
comprised in the lease, *and inasmuch as it comprehended the house p^. ^ 
of 10/. annual value, the same came within sect. 25 of the act ^ 

The revising barrister held, that as it is said in sect 20 of the act, 
"Every person who shall be entitled as lessee to any lands for the unex- 
pired residue of any term," &c., the word " term " was used in its popula? 

(a) Quaere, whether tlie daim, which is the act of ihe party, does not import the aasertion of a 
titlf ^o county registration in respect of all the houses. 
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sense as applicable to '< time" rather than in its legal sense; aiid the more 
so as the word "term" is not used in sect. 25, and that the claim here 
was for property to which '* he is entitled as lessee for a term" (or time,} 
and which does not confer a vote for the borough, and which, therefore, 
does not disqualify him from being upon the county register. 

(Signed) J. D. B — , revising barrister. 

The case then stated that the claims of five other parties depended 
upon the same question, and that they were consolidated with the case 
of Hickman; and that the overseers of Aston juxta Birmingham and of 
Birmingham were named respondents. (Signed as above) 

TiNDAL, C. .F. The case does not distinctly, state that the other houses 
•were collectively of not less than lOL annual value; nor does it state that 
the party objected to had been in possession twelve calendar months be- 
fore the 3 1st of last July. 

Robinson stated that he was prepared to admit these facts. 

TiNDAL, C. J. I think they must be supplied by the revising barrister 

firom his notes. They are material facts in the case, and we cannot allow 

them to be supplied by the admission of parties. The case must be 

«.--. *remitted to the revising barrister under sect 65 of the registration 

J act(a) 

The case having been remitted to the revising barrister, was returned 
with the following amended statement 

After reciting that the statement of the matter of the appeal had been 
remitted to him to be more fully stated on these points, that is to say, 

First, whether the residue of the houses respectively under lOt were 
proved to be together of the value of 10/. clear; 

Secondly, whether it was proved that the claimant had been in posses- 
sion twelve calendar months prior to the last day of July preceding; 

The revising barrister found that the residue of the houses respectively 
under lOL were proved to be together of the clear yearly value of not less 
than 10{. over and above all rents and charges payable out of and in re- 
spect of the same : 

And that the said William Hickman had been in receipt of the rents 
and profits thereof to his own use, for twelve calendar months previous 
to the last day of July preceding. (Signed as above.) 

Robinson now (November 23d) argued the case for the appellant The 
question raised in this case is, whether a party, who is lessee of several 
houses for the residue of a term of not less than sixty years, all such houses 
being situated within the limits of a borough, is entitled to vote for the 
•iftl county, one ofthe houses being ♦of suflScient value to confer a vote 
-I for the borough, and the remaining houses being each of less than 
that value, but collectively of more, over and above all rents and charges. 

By the 2 W. 4, c. 45, s. 20, the right of voting for a county is con- 
ferred upon persons who are entitled, whether as lessees or assignees, to 
any lands or tenements, for the unexpired residue of any term of not less 
than sixty years, of the annual value of 10/., over and above all rents and 
charges. The party objected to in this case would undoubtedly be enti- 
tled to vote if that section stood alone. But by sect 25 it is enacted, 
that no person shall vote for a county in respect of his estate or interest 
as such lessee or assignee, &c. in any house, &c., such house, &c. being 

(a) It WM ultiniately dedM that the Hatraient of the caee Aoald be retanied by the master to 
. lheappdlant,fH]dtliatitihofddbeieinHledby hantotfaamf^^ 
the &n Ihai wen lequiied to be supplied. 
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of such value as would, according to the provisions of sect 27, confer on 
him or on any other person, the right of voting for any city or borough. 

The party objected to here has clearly such an estate or interest as les- 
see in one house, as would confer on the occupier thereof the right of 
voting for the borough ; and it is submitted that he is therefore excluded 
from voting for the county in respect of the residue of the property; the 
whole being held by him lor the same term. 

As a matter of history, it may be stated to have been clearly the inten- 
tion(a) of those who framed the reform act, to exclude persons in the 
situation of the present party from voting for counties; and the better 
opinion appears to be, that such intention has been effectuated by the 
words of the act In Elliott on the Qualification and Registration of 
Electors, there is the following passage (page 135, 2d ed.:) ^\t has 
been said that it was the intention of the framers of the reform act to 
prevent a leaseholder, *for any term of years, of premises situate p»,g 
within a borough, from voting, in respect of such lease, for a county *• 
if any part of Ae property comprised in the lease would confer the right 
of voting for the borough, and this probably was so. In the debate on 
the reform bill (Mirror of Parliament, 24th May, 1832,) Lord Brougham 
said, * The twenty-fifth section deals with the right now conferred for 
the first time, viz. copyholders who hitherto had no right, and leasehold- 
ers who now acquire it for the first time; accordingly they are deprived 
of the right of voting for the county in respect of property in the bo- 
rough, or rather they have it not; this twenty-fifth clause prevents them 
from acquiring it' See also the debate on an explanatory clause, moved 
by Sir James Graham, on the 22d of June, 1836. It has however been 
contended, upon the wording of this section, that a double right of voting 
in respect of property, comprised in one lease may be created thus, and 
that the practice exists in large boroughs to some extent: A. B. is the 
lessee of a term for ninety-nine years of a piece of land within a borough, 
on which has been erected a house and two other separate buildings; the 
house is occupied by himself, and being of the annual value of 10/., gives 
him a right to vote for the borough; the two other buildings, separately 
of less value than 10/., are let to two different tenants; the rent of the two 
together amounts to more than 10/. Upon these facts it isjsaid that the 
original leaseholder has also a right to vote for the county in respect of 
his interest in these latter buildings, being of the annual value of 10/., but 
not occupied in such a manner as would confer on any one the right of 
voting for the borough. It does not appear at all clear that this would 
be the proper construction of this clause; at all events it cannot be a point 
of much practical importance." 

The case, however, will most properly be argued "upon the words r#oo 
of the statute. The franchise is thereby conferred upon a party in ^ 
respect of his estate or interest, as representing the term, in the legal 
sense of that word, which is not used in its popular sense, as applicable 
to time, as the revising barrister has supposed. In Co. Litt 45 b, a " term" 
is thus defined — ^ Terminus, in the understanding of the law, doth not 
only signify the limits and limitation of time, but also the estate and in- 
terest that passeth for that time. As if a man make a lease for twenty- 
one years, and after, make a lease to begin, a fine et expiratione praedicti 
termini xxi annorum dimissi; and after, the first lease is surrendered, the 
■ecoad lease shall begin presently; but if it had been to begin post fineia 

(•) Vide pout, 96. 
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et expirationem praedictorum xxi annorum, in that case, although the nrst 
term had been surrendered, yet the second lease should not begin till after 
the twenty-one years be ended by effluxion of time; and so note the diver- 
sity between the term for twenty-one years, and twenty-one years." And 
in 2 Blac Com. 143, it is said — <' Every estate which must expire at a pe- 
riod certain and prefixed, by whatever words created, is an estate for years. 
And therefore this estate is frequently called a term, terminus, because 
its duration or continuance is bounded, limited, and determined." 

It seems clear from the proviso at the end of the twentieth section — 
which speaks of the right to vote " in respect of any such term " — that 
the legislature intended to confer the franchise with reference to the 
term, as implying an estate of a certain quality. The whole enactment 
relates principally to the length of the time for which the term is created^ 
and though reference is made to the value of the premises, yet that is but 
a secondary consideration. The important matter is the length of the 
original term, without reckoning how much longer it has to run ; the 
franchise being given propter dignitatem of the original estate. If this 
*2i1 ^ ^^ ^^® construction *of the act, the twenty- fifth section limits 

J the operation of the twentieth, and excludes the right now contend- 
ed for. The true test cannot be the time during which the party is en- 
titled to the property ; inasmuch as it is immaterial how much of the 
term remains. A sixty years' term with only one year to run, will give 
the franchise, though the annual value be but 10/. ; whilst a twenty years' 
term, with nineteen years to run, will not confer the right unless the an- 
nual value be 50L It has been considered, therefore, that two terms can- 
not be joined together for the purpose of making out the requisite estate, 
as the statute speaks of ^any term" in the singular only.(a) In Elliott 
on Re^stration, (page 117, 2d ed.) it is said, << There does not appear to be 
any thing in the wording of this section which would warrant the supposi- 
tion, that two leases may be joined together for the purpose of making up 
the value." [Maule, J. Might not two difierent leases of the same pro- 
perty be joined together for that purpose?] The argument has reference 
to leases of difierent premises. [Tindal, C. J. Would you say that a 
party could not join a present lease and a lease in reversion ?] Probably he 
could not(b) Where it has been intended that two or more terms might be 
joined together, the legislature have employed apt language to express that 
intention; as in the 22 & 23 Car. 2, c. 25, s. 3, conferring a qualification 
to kill game upon persons << having lease or leases of ninety-nine years," &c 
If these two -terms cannot be joined together for the purpose of con- 
ferring the franchise, neither can one term be divided for that purpose. 
The term must be one and entire. There is nothing in the twentieth or 
twenty-fifth section to authorize the registration of the assignee, or sub- 
^ , lessee of part of the premises. A party ^entitled to vote in respect 

-I of an office, would, by assigning a part of such office, lose his vote 
though he might retain a sufficient qualification in value. And a termor 
who assigns part of his term stands in a similar position. He is no longer 
entitled in respect of his estate or interest as lessee. FMauls, J. Would 
he not have an estate, as lessee, in the premises?] It is submitted that 
he^vould not have such an estate as is contemplatedoy the act [Tinbal, 
C. J. If the property was divided into twenty tenements, ana one of 
them was of sufficient value to confer the franchise for the borough, your 

(a) Vide Hnpkin's ease, Bdttw, SKKl 

(b) Aula, Vol IV, 1U18 
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argument would be, that the party would not have a vote for the county^ 
the franchise being exhausted upon the borough vote?] The ar^ment 
undoubtedly must go to that extent And this would not impose any 
hardship peculiar to the leaseholder, whose elective franchise is but a 
new creation of the law; for, by the twenty-fourth section of the reform 
act, the ancient right of the freeholder is equally cramped. By that sec- 
tion, no person can vote for a- county in respect of any freehold house, 
&c., or of land occupied with a house, &c., which would confer on him a 
vote for a borough.(a) So that though he might have a freehold estate 
within a borough which might be worth five hundred times 40«., still, if 
he also occupied a house within the borough of the value of \0L and had 
the land in his own occupation, he could not vote for the county. Tin- 
DAL, C. J. Then you would say, that if a party had 1000/. in land, held 
together with a house of 10/. annual value situate within the borough, 
he would not have a vote for the county?! It appears from the very- 
words of the act, that he undoubtedly would not [Maule, J. It seems 
that, by the twenty-seventh section of the reform act, land can only be 
joined to a *house in a borough for the purpose of making up the r»Q9 
requisite value, in cases where they are jointly occupied " as owner " * 
or ^as tenant under the same landlord.'^] Committees have held that, 
under the twenty-seventh section, a party might join a house held by 
him ajs owner, with land also held by him as owner, though under a dif- 
ferent title, and that this would give him a vote for a borough. But if 
they wer^ both held by the same title, and the house were of sufficient 
value to confer a vote for the borough, he would be deprived of his vote 
for the county in respect of the land, by the twenty-fourth section. And 
the right of the leaseholder is equally modified by the twenty-fifth section. 

The argument amounts briefly to this. If any part of the term gives 
a vote for the borough, the termor cannot have a vote for the county in 
respect of any other part of it; inasmuch as the term must necessarily 
comprehend all the premises. [Maule, J. A tenant in fee is tenant of 
the whole and of every part. It is the same with a tenant in tail. Why 
should not the same rule prevail with respect to a tenant for years?] A 
freehold may be acquired at various times. A term, on the contrary, is 
acquired at one and the same time. 

In the present case, the nature of the qualification is described as <<a 
lease of houses and buildings:" this cannot, of course, refer to the inden- 
ture or instrument of demise. [Maule, J. There is no objection taken 
upon that point] It is not pointed out as an objection; but the remark 
is made to show that, by the word "lease," the term or estate was in- 
tended. In the schedule (H.) to the act. No. 3, a "lease" is mentioned as 
an instance of the qualification. [M aUle, J. The right of voting can hardly 
be limited by the schedules to the act] Still, upon the principle that 
juncta juvantj they may assist in showing the intention of the legislature 

It appears clearly to have been a governing object of *the act to ^^^ 
keep the county voters separate from those for the borough. A L 
great mischief would accrue from giving the franchise to a person who 
has not the whole term. It is manifest that the legislature never con- 
templated an indefinite sub-division of the title to vote. It was intended 
that two parties only should vote in respect of a term — ^the lessee, or as 
signee of a term— and the sub-lessee, or his assignee, who is in actual oc 
cupation of the premises demised. But it would follow from the con 
(•) See Manmng'e Pnxxedingi in Couiti of Reviwn, pw xiz. 
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fltruction contended for on the other side; first, that the lessee would b^ 
entitled to vote; secondly, that he might parcel out the premises, by a»- 
signment, to numerous parties, each of whom would be entitled to vote; 
and, thirdly, that each of such assignees might grant numerous sub-leases 
to tenants who, if they were in actual occupation, would also have the 
right to vote. In Russell on the Reform and Boundary Acts, p. 25, the 
author, commenting upon the twentieth section of the reform act, says: 
**The due operation of this section would seem to prevent all persona 
from voting in respect of the same lease, excepting two, viz. tlie party 
first taking from the ground landlord, and the occupying under-lessee. 
The policy of such a provision is obvious, as, but for some such check, the 
creation of the long terms might be made the means of fraudulently mul* 
tiplying votes; for a lessee for seventy years might grant an under-lease for 
sixty-nine years to another, and he again for sixty-eight years to a third, and 
so on." [Maulb, J. If a man had a long term for 999 years, and were 
evicted by title paramount from a part of the premises of the annual 
value of Is.y would you argue that he would lose his vote, though he 
might retain property to the annual value of 1000/.?] There may per- 
haps be a difference in that respect between an eviction and an assign- 
ment In the latter case, the lessee parts with the possession by his own 
•251 ^®^""^y *^^ ^"*^ ^^® ^eviction would show that the land from 
J which the lessee was evicted, never legally formed part of his 
term.(a) 

It cannot be said that the party objected to here is not registered <^ia 
respect of his estate or interest as a lessee in a house of such value, as 
would confer the right of voting for the borough " within the words of 
the twenty-fifth section of the reform act, that is, registered in respect of 
his estate in the house found to be of the annual value of lOi.; for if, as 
IS contended, the "term'* means the whole estate, he is in law registered 
in respect of all the premises, including the other houses as well. 
[Maule, J. If he had sent in a claim to be registered as a voter for the 
county in respect of so many houses, without mentioning the one that 
would give him a vote for the borough,(6) could it be said that he had 
claimed in respect of that house?] Such it is submitted would be the 
effect of his claim, inasmuch as he has the entire estate in the whole of 
the premises. 

But it is not necessary in the present case to contend that the termor 
will lose his vote for the county if he has assigned any part of his estate. 
It is sufficient to say that the revising barrister must judge of the estate 
or interest of a party from what he has in him at the time. Here the 
whole estate is in him; and if it appears that any portion of such estate 
is sufficient to confer the right of voting for the borough, he cannot vote 
for the county. He would clearly be entitled to apportion the rent and 
charges reserved by the lease over all the houses contained in the demise; 
M*Kee*s case, Alcock, Reg. Ca. 256. He has the benefit therefore of 
the other houses in ascertaining the value of the lOl. house; and he cannot 
^Qrry ^object to being clogged with that house as a burden, as forming part 
J of his entire estate or interest 
It is submitted, therefore, that — ^looking at the precise words of the 

(a) fn ihs can of a tmrtal aangnment, or of a partial eviction, after the period fcr giving notiBe 
i objectioQ had expired, there would be no meantf of testing the saffideni^ of the qualificatinii, or 
tf afloertainxng whemer the jreariy value of the residue was above or was below ten pounds. 

{b) That would ^ipear to be the oorreet mode of dainiing» vide supra, 15 n. 
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twenfy-fifth flection; at the obvious intention of the legislature to keq> 
separate the two classes of voters for the borough and for the county; at 
the principle that the franchise is given in respect of the dignity of the 
estate from the original inception of the term, and not of the time it may 
have to run ; at the mischief that would follow from the possible creation 
of an indefinite number of voters out of the same estate, and to the cir- 
cumstance that a leaseholder will be no worse ofi* than a freeholder — the 
decision of the revising barrister in this case ought to be reversed. 

MtUoT for the respondents. The intention of tiie legislature can only 
be gathered from the language of the statute, and is not to be sought for 
by reference to extrinsic matters, such as debates in parliament(a) And 
the statute is to be construed according to its plain meaning without 
having recourse to subtle distinctions and refinements. The franchise is 
clearly and distinctly conferred by the twentieth section of the reform 
act, and the only question is, whether it is taken away, in such a case as 
the present by the negative words of the twenty-fifth section. 

In the twentieth section there is nothing said as to the estate or in- 
terest of the party. It enacts that ^ every person, &c., who shall be en- 
titled, either as lessee, or assignee, to any lands, &c., of any term origi- 
nally created, &c., shall be entitled to vote for a county." This language 
is suflSciently clear and precise. And that of the twenty-fifth section is 
equally so in restraining the right of voting for the county m respect of 
the party's ^estate or interest, as lessee or ^assignee, m any house, p^^- 
&c ; such hmatj &c., being of such value as would confer on him or I- 
any other person the right of voting for any city or borough." This re- 
striction is in terms confined to premises which would confer the right 
of voting for a borough. 

The twenty-fourth section has been referred to for the purpose of 
showing how far the right of a freeholder is affected. But by that sec- 
tion he IS only excluded in respect of a house in a borough <^ occupied 
by himsdf;^^ and, therefore, his case has no analogy to that of a lease* 
holder. 

If the argument contended for on the other side were adopted, a con- . 
siderable bulk of property would be entirely unrepresented. 

The eleventh section of the reform act for Scotiand (2 and 3 W. 4, c 65) 
permits two houses, &c. to be joined together for the purpose of making 
up the requisite franchise for a borough. Under that act some argument 
might possibly have been raised in favour of the position contended for 
upon the other side. But neither the reform act for England (2 W. 4, c. 45) 
nor that for Ireland (2 and 3 W. 4, c. 88) allows of such a construction. (6) 

Even where the lessee had assigned part of the premises, there would 
still remain a privity of contract between him and his lessor in respect 
of such part But it is sufiScient to say that, whatever might be the ef- 
fect of such an assignment, no such question arises in the present in- 
stance. 

Robinsm was heard in reply. 

TiNDAL, C. J. I£ appears to me that the construction which the re- 
vising barrister has put upon the statute is correct, and that the party ob- 
jected to is entitied to have his name retained upon the register. 

*By the twentieth section of the act to amend the representation, p«_ 
kc, 2 W. 4, c 45, it is enacted, that any male person of full age, ' 

ADt^,18. And ne Mann. Proceed. 2d ed. 156, 157. 
See 9w€Uman*» €Me, Aioock, Reg. Ce. 27. 
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and not subject to any legal incapacity, who shall be entitled, either as 
lessee or assignee, to any lands or tenements, whether of freehold or of 
any other tenure whatever, for the unexpired residue, whatever it may 
be, of any term originally created for a period of not less than sixty 
years (whether determinable on a life or lives, or not,) of the clear 
yearly value of not less than 101. over and above all rents and charges 
payable out of or in respect of the same, or for the unexpired residue, 
whatever it may be, of any term originally created for a period of not 
less twenty years (whether determinable on a life or lives, or not,) of 
the dear yearly value of not less than 50/. over and above all rents and 
charges payable out of or in respect of the same, or who shall occu- 

Ey, as tenant, any lands or tenements for which he shall be bon& fid$ 
able to a yearly rent of not less than 502., shall be entitled to vote for 
the county, &c. in which such Unds or tenements shall be respectively 
situate; provided that no person, being only a sub-lessee, or the assignee 
of any underlease, shall have a right to vote in such election in respect 
of any such term of sixty years or twenty years as aforesaid, unless he 
shall be in the actual occupation of the premises. Now, there can be 
no doubt but the property possessed by the party objected to in this case 
falls distinctly within the description of property in that clause, the pos-> 
session whereof confers the right of voting for a county. It .appears to 
me that the word << term " used in that section, carries with it the tnte* 
res$e termini — the interest^in the whole and every portion of the estate.(a) 
As far, therefore, as the twentieth section goes, 1 think it clear that the 
♦291 F^y ^^'^ would have the right *of voting for the county in 
-I respect of the premises mentioned in the case. 
But then the question is, whether — ^this right having been clearly given 
by the twentieth section, — the restriction in the twenty-fifth section, as 
elearlv takes away that right The latter section enacts that no person 
shall be entitled to vote for a county in respect of his estate or interest, 
as a copyholder, &c, or as such lessee or assignee, or as tenant and occu* 

Eiep, as aforesaid, in any house, warehouse, counting-house, shop or other 
uilding, or in any land occupied together with a house, &c, such house, 
&C., being, either separately, or jointly with the land so occupied there- 
with, of such value as would, according to the provisions in the act after 
contained, confer on him, or on any omer person, the rieht of voting for 
any city or borough, whether he or any other person shall or shall not 
have actually acquired the right to vote for such city or borough in re- 
spect thereof. 

Now all that is stated in this case is, that, with respect to one house, 
the party objected to, or rather his tenant, has a right to vote for a bo* 
rough. The party is still in possession of the term, as to the remainder 
of the property; and I am of opinion that the restriction in the twenty- 
fifth section is partial, and that the one particular house falls within the 
predicament therein mentioned, but that as to the residue of the property, 
the right of the party to vote for the county remains. 

CoLTMAN, J. I am of the same opinion. I cannot perceive any thing 
in the twentieth section to warrant the construction put upon it by Mr. 
Robhwnu The efiect of his argument is, that a lessee has an interest in 
the whole of a term — but not in merely a portion of it But it appears to 
me iheX his interest is equal in every part as well as in the whole. Nor 

(a) Ai to intense tamiiiii in the osdintiy and moie mtnctad wBom of an indioalB or oofcm 
tam, ne Ca Lilt 46 b, and dw camm ooUedBd, 2 Tha Go. Litt. 403, note, (A.) 
VOL. XLIV. 4 C 
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does it appear to me that by that section, any such entirety of the term 
was ^contemplated as he has contended for. It is required that the r«QQ 
premises should be of a certain value ^* over and above all rents and ^ 
charges payable out of or in respect of the same.*' Now the rents and 
charges may undoubtedly be considered as payable out of the whole 
estate ; but I think that, upon the proper construction of the statute, they 
would be considered as apportionable among the different tenements. 
Then it is clear that the twenty-fifth section only takes away the right 
of voting for a county, in respect of the house, &c., which would confer 
the right of voting for the borough. 

EusKiNE, J. I am of the same opinion. It appears that the party 
objected to in this case is possessed, as lessee, of premises, and that he 
would thereby be entitled to vote for the county under the twentieth 
section of the act And the question is, whether this right is clearly 
taken away by the twenty-fifth section. For as the right is clearly given 
by the twentieth section, I agree that we must be satisfied that it is 
clearly taken away, before we can hold that the party is deprived of that 
right It appears that the premises, held by the party objected to, con- 
sist of several houses situated within a borough. These premises are let 
by him. That fact would not take away his right to vote. And I think 
that the language of the act does not reach this case. (His lordship read 
the twentieth and twenty-fifth sections of the reform act) If it had been 
intended to deprive a lessee of his right to vote for a county where any 
portion of his estate, having been underlet by him, would confer the bo- 
rough franchise upon another party, the language would, I think, have 
been very different It would perhaps have been said that " no person 
should be entitled to vote for a county in respect of his estate as such 
lessee, in any lands, &c. of which any house, &c. was of such value as 
would confer on him or any other person the right of voting *for a r^^n^ 
borough;'' but the language used is that the party shall not vote in L 
respect of his estate or interest in any house, &c., " such house. &c. being 
of such value" as would confer the right of voting for a borough. Now 
the party here is- not registered in respect of " any house " of such value 
as would confer a borough vote ; and I think, therefore, that his original 
right to vote for the county, conferred by the twentieth section, is not 
taken away by the twenty-fifth. 

Maule, J. I also think that the party whose vote is objected to in 
this case was entitled to be registered as a county voter. I cannot see 
any colour of argument against his right to vote for the county, except 
that which is founded upon the assumption that the word '^ term " in the 
twentieth section must comprehend the whole of the premises demised. 
No authority, however, has been cited to show that such is the meaning 
of that word. Some doubt may possibly have been created by the expres- 
sions which the revising barrister has used in the case, as to the different 
uses of the word ^ term;" as though it possessed some peculiar legal mean- 
ing, such as has been urged in the argument upon the part of the appellant 
But I am not aware that any such meaning can be attributed to the word 
<* term." If a party who is possessed of a term in ten houses, parts with his 
interest in nine of them, he is still entitled to ** the residue of the term " in 
the remaining one. He retains the same quality and quantity and nature 
6f interest as to the residue. The first step in the argument, therefore, 
appears to me to fail; and in such a case, it is the first step that costs 
every things 
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What then is conceded to be granted by the twentieth section? Foi 
the purposes of the franchise, the estate of the lease-holder is put upon 
the footing of a quasi freehold. The right to vote is conferred by that 
*<)9l ^^'^^^'^ ' *^^ ^^ taken away by the twenty-fifth ? I cannot quite acree 
•I upon this point with my lord and my brother Erskins that the right 
so conferred must be clearl}^ taken away before we could hold that the 
party was not entitled to vote. It appears to me to be sufficient, if we 
can see that it was intended to be taken away, although that intention 
may be obscurely expressed. Undoubtedly where the language of an 
enU-anchising section is quite clear, and that of a disfranchising section 
Js not so, the presumption would be in favour of the franchise. But in 
this case I think that the disfranchising clause not only does not clearly 
.take away the right of voting, but that it clearly does not do so. (His 
lordship read the twenty-fifth section.) 

The question, therefore, amounts to this. Is the party registered as a 
voter for the county, as having a right to vote in respect of his estate or 
interest in any house that woiud confer a vote for any borough? And I 
think it is clear from the facts that he is not so registered and that the 
revising barrister was right in his decision. 

Melhr then applied for costs under the seventieth section of the regis- 
tration act, 6 & 7 Vict c. 18. 

TiNDAL, C. J. said he did not think it was a proper C4ise for costs, as 
some doubt seemed to have been thrown upon the case by the reasons 
given by the revising barrister. 

CoLTMAK and Erskine, J J. concurred with his lordship. 

Madle, J. intimated that he thought it was a case for costs. 

Decision affirmed without costs, (a) 

(a) VideK9n,<l5,n. 

(6) Thb case Mtablkdief^ what had seldom been doubted, that a p^ 
« Q o-i sixty yeaii^ lease *of three houses, one above, and two under, 1 0/. is entitled to aoounty vote in le- 

^^'J meet offlie two htter,iftngelher amounting to 10/L yearly value. But qusre whether the daim 
(anti, loO ought not in audi case to be made in rmped of the two latter houses only. An objector 
then would only have to show that both these houses do not furnish an annual value of IQ/L, or that 
one df them alone is of ftiat value; whereas the general words, ** lease of bouses for yean** throw 

Jm the objector the coUateral burden of riiowmg that the fiiat house is of the value of KM., or that 
three do not make q> diat amount 



**8 Wright v. Town-Clerk of Stockpokt. M. T. 1843. £33 

Borough of STOCKPORT. 
WRIGHT, Appellant; The Town-Clerk of STOCKPORT, Respondent 

RooDM in a iacCoiy were let to cotton spumcn aepenitdv; the rents vmying aooording to fbe ne of 
tbe room. The approach to tho rooms was, either by a oomnxxi staircase leading from the en- 
trance to the &ctoi^ (to which there was a door which was never fastened,) or by separate oulaide 
staircases, or by doon opening into the 3rard. Each tenant had his own spinning machme (which 
was worked m a stiam-engme belonging to the landlovd, it being part of each contract that the 
kindlofd should wpgiy steam power,) and abo the exdusiire use of his room, and the key to tbe 
door thereof: 

Heldf that the occupier of eadi room was the ezchuriTe occupier of *'a building" within the ReJonn 
Act, 2 W. 4, c. 45, 8. 87. 

The names of the landbrd and all the occupiera were inserted in the rate4xx>k under the column 
headed ** occupier.*' Tbe whole building was assessed under the head "^ groas estimated rental," 
at 1129/. In the same way ttie amount of ''rate,'* and the *<total amount to be collected," were 
stated to be 25/1 The ** amount actually coUeded** was stated to be 23^ 2«. tkl., and in the bit 
oolunm, headed "empty,** was inserted the sum 6f \L 17s. (id.: 

HMdf that each oocupior was, withm the same section, duly ** rated in respect of tfw premises" whxh 
he oocupied. 

It was pert of the agreement with each tenant, that tbe landlord diould pa^ the rstes, and flie rent 
was nigher in consideration of sudi payment The whole of the rate, with the exception of what 
had been idlowed for the ''empty'* portions(a) had been paid by the landlord: 

ibid, that such payment enured as a payment by eadi tenant 

John Wright objected to the names of 23 parties being retained on 
the list of voters; the appeals against the decision in respect of their being 
retained *were consolidated; and the town-clerk was ordered to be rmt>A 
the respondent in such consolidated appeal. ^ 

There is a factory or building belonging to Elkanah Cheetham, as 
owner,(6), consisting of four stories or floors in height, which he lets off 
to different persons for the purpose of cotton spinning. To each of these 
persons a distinct or separate portion of the building, consisting of one 
room, varying in size, is let, at a distinct rent; such rents varying from 
iOl. to 30/. per annum for a room, according to its dimensions. For 
these rooms each tenant has his own machines for spinning, which ma- 
chines are worked by a power supplied by a steam engine belonging to 
and worked by and at the expense of the landlord, who also finds the 
main gearing or shafting, which communicates such power to the ma- 
chines. It IS part of the contract with each tenant that the landlord shall 
80 supply such power. 

Each tenant has the exclusive use of his room, and has the key to the 
door thereof. The approach to these rooms is, in some instances, a com- 
mon staircase leading trom the entrance to the factory, and upon which 
staircase the different doors to the rooms open. There is a door to such 
general entrance; but it is never locked or fastened. In other instances 
the rooms are approached by separate staircases from the ground outside 
the building, and in others by doors on the ground opening into the fac- 
toiy yard. 

It is part of the agreement with each tenant that the landlord(fr) is to 
pay the rates; and the rent is higher in consideration of such payment 

Upon the rate-books the landlord(6) and all the tenants appeared to 
be rated jointly, in the form following:— > 

(a) At to which vide poet 63» n. 

(ft) Upon the ralB^NMk, post 35, the naiBBi of two ownoa aiqpett; 
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•The whole of the rate, with the exception of what was allowed r#q- 
for the portions which were empty, was paid up, and had been paid *- 
by the landlord in due time. 

The case then stated that the points raised for the decision of the re- 
vising barrister were — , 

First, whether each of these rooms or floors so held was such a build- 
ing as, under the 2 W. 4, c. 45, s. 27, would confer the right of voting 
upon its occupier. 

Secondly, whether there was an exclusive occupation in each of such 
tenants, as required by Ihe same clause. 

Thirdly, whether each of such occupiers was duly rated in respect of 
such premises occupied by him. 

Fourthly, whether each of such occupiers could be held to have duly 
paid the rate in respect of such his occupation, part of the rate having 
been foregone in respect of what was enipty, and the whole of that 
which was paid having been in fact paid by the landlord. 

And that upon each of these points, the revising barrister decided in 
the aflSrmative, and retaiiled the said names upon the list of voters. 

(Signed) R. G. T . Revising Barrister. 

The case was argued in last iVTichaelmas term, Monday, Nov. 1 3th. 
Toumsend for the appellant First, none of the floors or rooms de- 
scribed in this case was such a ^^ building " as would confer the franchise 
upon its occupier within the twenty-seventh section of the reform act. 
The words of the section are, " any house, warehouse, counting-house, 
shop or other building." Such " other building " must be of a like kind . 
with those previously mentioned,(a) and must at least be a separate erec- 
tion, such as a mill or a &ctory ; a room forming a part of a building will 
not be su£Scient In Brown v. Lord *Grnnrillej 10 Bingh. 69, SiVfo. r»«- 
& Sc. 453, it certainly wis held that the word " buildings," in a »■ 
watching and lighting act, would include sheds raised for the purpose of 
protecting engines; but there the sheds were separate and distinct structures. 
It may be argued that a " shop " or a " counting-house " (both of which 
are expressly mentioned in the twenty-seventh section) is, or may be, 
only a portion of a building; but it will be sufficient to answer that these 
are expressly mentioned in the act, and form well known and recog- 
nised portions of a building. If a room is sufficient to satisfy the term 
" buildmg," a vault or a cellar might also be so held ; but the eflect of such 
a decision would be to extend the operation of the act to a very incon- 
venient length. Considerable difficulty has always been entertained as 
to the proper construction to be put upon this sentence in the reform act. 
In Cockburn's Questions on Election Law, p. 37, there is the following 
passage— *^ But a question of still greater difliculty arises as to the mean- 
mg ot another of the descriptions of property enumerated in this section, 
namely, the word 'building.' Indeed, it could scarcely have been pos- 
sible for the legislature to have made use of a term more ambiguous, 
or more likely to lead to varieties of construction. In the strict sense of 
the word almost every erection, however rude and unfashioned, is a build- 
ing; but it is quite obvious that a limit must be placed somewhere. 
Not every stone placed upon another can be considered as sufficient to 
confer the elective franchise. The difficulty, however, is, where to draw 
the line; and it certainly is not easy to adopt arty criterion which will not 
be liable to objection: the decisions, as might naturaHy be expected, have 

(a) See PFAifinori, qppeOant, Bedford, napondent, fupn, p. a 
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been conflicting in the extreme. Some barristers have thought that, as 
the words ^ other building ' in the statute immediately followed the more 
«QS1 P^^ic^^^^ 'specification of several species of buildings there men- 

' -I tionedy the meaning of the word must be restricted to such build** 
ings as were ejusdem generis with those previously enumerated. Others, 
on the other hand, have been of opinion that the words of the act being 
general, and coupled with no qualification whatever could fairly come 
under the ordinary appellation of a building must be considered as with* 
in the meaning of the statute. Therefore, in the case of cattle-sheds and 
similar erections, upon evidence being given by land-surveyors, or other 
competent persons, that such buildings came within the denominatioa 
of * farm-buildings,' they held them within the meaning of the acf 

The better opmion would seem to be, that the legislature contemplated 
buildings which were to be occupied with land. If it had been intended 
that the occupation of part of a building should be sufficient to give the 
franchise, such intention could easily have been expressed. Considerable 
mischief mieht ensue from holding the premises in this case sufficient to 
confer the franchise; as the consequence would be, that innumerable 
votes might be made to issue out of one building. If the occupier of one 
of these rooms had slept there with his family, as he had a separate key, 
it might have been considered as his dwelling-house, domii$ mansionalhy 
see 3 Inst 65, and it would have stood upon the same footing as chambers 
in the inns of court, or in the universities of Oxford and Cambridge; 
which latter, but for sect 78 of the reform act, would undoubtedly con- 
fer the franchise. It is true that, for the purpose of sustaining an indict- 
ment for burglary, any building where a party sleeps is considered as his 
dwelling-house; such, for example, as a permanent booth in a fair(a) but 
*30l ^^^ ^^ ^^ artificial meaning of *the word ^^dwelling-house," which 
J is adopted for the purpose of protecting the occupant 

Secondly, there is not an exclusive occupation of the room in question. 
It appears that there is one steam-engine attached to tJie premises, and 
that engine supplies the power by which the machinery in each room in 
the building is worked. The power is included in the contract; its va« 
lue forms part of the rental. The case does not state the value of the 
power. But there can be no question that it gives an additional value 
to each room ; for the value of the room does not arise from the use of 
the mere building, but from the use. of the steam power. In fact, each 
occupier has a license to use the engine; and that fact makes the case re- 
semble Regina v. Tke IniMbitanU y Mellarj 2 East, 189, where it was 
held that a pauper, who had contracted with the owner of a mill for space 
for his cardmg machine, and the use of steam-power to work it, did not 
thereby gain a settlement [Tindal, C. J. The pauper there merely 
contract^ for a standing-place; which, it was decided, was not a tene- 
ment] The room in this case might possibly be considftred a tenement,(fr) 
but that is not the word used in the reform act The occupiers of the dif- 
ferent rooms may be considered as tenants in common of the steam-powor, 
as none of them had the exclusive control over it 

Thirdly, the party wa3 not duly rated within the meaning of the 
twenty-seventh section, which provides that no person shall be registered 
for any premises, unless he ^ shall have been rated in respect of such 
premises to all rates for the relief of the poor in such parish or township 

(a) See #L ▼. Smith, 1 Moo. & Rob. 336, and note. 

(6) Vkfe fVestfaUng ▼. fVestfaling, 3 Atk. 460. OuUy ▼. BUhov of Exter, 4 Bingh. 890. 
12 i B.Mooie,591. 
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during the time of such his occupation." •Sect 8 of the parochial p, . .. 
assessment act, 6 & 7 W. 4, c 96, requires that every rate shall, in L 
addition to other particulars, contain an account of every particular set 
forth at the head of the respective columns, in the form given in the 
schedule to the act annexed, as far as the same can be ascertained. The 
form there given requires several particulars which are omitted in the 
assessment of the premises in question, as appears by the rate set out in 
the case.(a) The schedule requires that the gross estimated rental of 
each occupier should be stated, but in the present assessment, the gross 
estimated rental of the whole of the premises is stpted, although they are 
occupied by different parties. * The same observation applies to the rata- 
ble value of the premises, and the amount at which each party is assessed. 
From the assessment, it is impossible to say at what sum each party is 
assessed; and that is a circumstance essential to give validity to the rate; 
Rex V. Sl Olave^ Burr. Sett Ca. 789. If, indeed, the amount of the 
rate assessed upon each occupier could be collected from the other parts 
of the rate, it would be sufficient; and, as the rate professes to be at so 
much in the pound, if even the rent of each occupier were stated, it would 
be a good assessment; Rex v. Inhcbitnnts of Corhumptonf 2 Dougl. 621; 
but here, nothing is stated except the gross rental of the whole premises. 
It does not even appear from the case how many rooms there are in the 
building; though it is alleged that the rent of the rooms varies according 
to the dimensions. [Tindal, C. J. That would lead to the inference, 
that the rates upon the occupiers would also vary.] The gross amount of 
the rental of each party rated must appear, to give the parishioners an op- 
portunity of appealing. The overseers have the right to inspect the rate* 
books; and they could not ascertain whether a party was entitled to be 
*put upon the list of voters, unless the books showed at what sum p« .. 
he was rated. Nor does the rate contain any sufficient description *• 
of the premises occupied by the party. The building, or the particular 
room that he 'occupies, is in no way designated. If he were to change 
his occupation from one room to another, between the registration and 
the election, he would lose his qualification; Regina v. JJodv>orlh.{b) 

E Tindal, C. J. The law upon that subject appears to have been altered 
ly the new registration act] Not, it is submitted, as to the nature of 
the qualification. By the fifty-eighth section of the reform act, three 
questions might have been asked of the voter at the time of the election ; 
first, as to his identity; secondly, whether he had already voted at that 
election; and, thirdly, whether he retained the same qualification for 
which he was registered. By the eighty-first section of the registration 
act, the first two questions are alone required to be put to the voter when 
he comes to the poll. A party would not now therefore be liable to an 
indictment, a9 in Regina v. Dodworthy for a false answer to the third 
question ; but the objection to the right to vote is still available under the 
seventy-ninth section of the registration act(c) ; and a party who did not 

{b) Faic 6l Filzh. 275, n. 8. C. per nom. Reg. ▼. Dodswortk, 2 Moo. & Rob. 72; 8 C. 4c 
P. 2ia See also Reg. y. Luey, 1 Carr. & Manhm. Gl J; Reg. v. Bowkr, ibkl 55U; Reg. ▼• 
EUiM, ibid. 564, n.; Reg. v. Spaldiwgy ibid. &4>b, n. 

(r) The 6 & 7 Vict c lb, a. 71), enacta, " that at every future election for a member or mem- 
ben to aerve in parliament, &c. the register of voten ao made aa afoieaaid, Aall be deemed and taken 
to be conduaive evidEinoe that the persona therein named continue to have the quaiificationa which 
an annexed to their namca respectively in the register in font at such election: provided alwaya, that 
it ahali not be lawful for any perMXi to vote at any election for a member or roemben for any county 
where the qualification annexed to the name of such peison ihall have appeared annexed to his name 
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*42l *^ *^^ ^"^® ^^ ^^ election, occupy the same premises for which he 
-I was registered, would lose his qualification. [Coltman, J. In what 
manner could the question be raised? The party would be entitled to 
vote as his name was on the register. Who would have the power of 
questioning the vote? Maule, J. A committee of the House of Commons 
would probably strike out the vote upon a scrutiny. A registered voter, 
who had committed a felony, could not be prevented from voting at an 
election; but a committee might strike out the vote. Wthhy^ (of coun- 
sel with the respondent) It appears that, by the seventy-ninth section, 
the register is to be conclusive evidence as to the existence of the same 
qualification. The provision as to change of qualification applies only to 
elections for counties; but in cities and boroughs, all that is required is a 
continued residence within the requisite distance up to the time of voting.] 
If the occupiers of this mill are rated at all, it appears from the assess- 
ment that they are rated only as joint occupiers of the whole building to- 
gether with the landlord. 

Lastly, the rates have not been paid by the parties objected to. By 
sect 27 of the reform act it is required, not only that a party, to be entitled 
to be registered, shall have been duly rated, but also that he *' shall have 
paid, on or before the 20th day of July, all the poor rates, &c., which 
^ -„-. * shall have become payable from him in respect of such premises 
J previously to the 6th day of April, then next preceding." The 
rates in this case were paid by the landlord; but that is not a payment 
by the party. The learned counsel referred to Dashwood^ ca8c.{a) 
[Erskine, J. In Regina v. Tke IrUiabitarUs of South KilvingLonj 3 Gale 
& Dav. 157, it was held, that a payment of a rate by a landlord, under 
somewhat similar circumstances to the present, would not be sufficient 
to confer a settlement upon the tenant] Nor would it be sufficient, k 
fortiori, to give a right to vote. Again, the assessment must be taken as 
one whole sum; and the whole of the sum assessed must be paid. It 
appears, however, from the assessment set out in this case, that the " total 
amount to be collected " (in respect of the assessment upon the whole 
premises) was 25/.; but that the ^^ amount actually collected " was only 
23/. 2«. 6^.; the difference of 1/. lis. H(j.; not having been collected in 
respect oi some portions of the building that were " empty." The whole 
of the rate, therefore, had not been paid. In Elliott on Registration, 
194, (2d edit) the law upon the subject is thus stated — « It has generally 
been considered that the whole of the sum at which a party has been as- 
sessed in any rate must be paid. If, therefore, there has been a remission 
of the whole or any p.irt of the rate, either by the overseers or by the 
magistrates, under the provisions of the 54 G. 3, c. 170, s. 11, the party 
so excused would not be entitled to be registered ; assessment and pay- 
ment being conditions imposed by the statute, upon compliance with which 
alone a person is entitled to the franchise." It is stated in the present case, 

in the preoeding register, and such person, on the last day of July in the year in which such register 
ao in nxce was fonned, shall have ceased to have such qualification, or shall not have retained m 
modi thereof as would have entitled him to have had his name inserted in such register: provided 
also, that no person shall be entitled to vote at any future election for a member or memben to serve 
m parliament for any city or borough, unless he shall, ever since the 31st day of July, in the year 
in which his name was inserted in the register of voters then in foroe, have resided, and at the time 
of voting shall continue to reside, within the city or borough, or place sharing in the election for the 
aty or U^rough, in the election ibr which he shall daim to be entitled to vote, or within the distance 
thereof required by the said recited act to entitle such person to be registered in any year." 

(a) Manning*s Prooeedmgs in Courts of Revision, 2d ed. 18. See ako Spannn^t Cas^ ibid. 
66. Harve^s Case, ibid. 1 10. Hertey's Case, ibid. 1 16. 

VOU XI-IV. 5 
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that a part of the rate " had been •foregone in respect of what was r^^^ 
empty." [Maule, J. That appears to be rather in the nature of a ^ 
recital. In what may be termed the statement of the case it is said, 
" that the whole of the rate, with the exception of what was allowed for 
the portions which were empty, had been paid up."] It may be inferred 
from that statement, that a part of the rate had been remitted by the ma- 
gistrates or the overseers; but such remittance would not be equivalent 
to a payment by the party, and therefore he would not be entitled to vote. 
[ CoLTM AN, J. The justices have no power, that I am aware of, to remit 
the rate by reason of the premises being empty. The statute 54 G. 3, c. 
170, s. 11, only authorizes them to excuse persons who are unable to pay 
on account of poverty.] Perhaps there was a composition for the whole 
building, as it was included in one assessment If the party here seeks 
to obtain the advantage of the consolidated assessment and payment of the 
rate, he must also take the disadvantage of the non-payment of a portion 
thereof. The mill is an entire building ; it is rated as such ; and the whole of 
it must be rated ; and if the whole rate is not paid, the occupier of a portion 
of the building cannot successfully contend that his rate has been paid. 

JVelsby, for the respondent First, the term " building" in the twenty- 
seventh section of the reform act is sufficiently satisfied by the room in 
question. It is clear that the franchise was intended by the legislature 
to be given to occupiers of certain portions of buildings. The term " other 
building" being nomen genernlissimum, must undoubtedly be taken to ap< 
ply to subjects ejusdem generis with " warehouse, counting-house or shop," 
which precede it, all of which are, or may be, portions only of a build- 
ing. The act requires that the party should occupy some building, in 
which he either resides *or carries on an ostensible trade or business, r •^c 
It is conceded by the other side, that if the room in question had ^ 
been occupied for the purpose of a dwelling, it would have been suffi- 
cient, as constituting a ^^ house;" and that concession puts an end to the 
case. If it is sufficient as a " house," it is sufficient as a " building." 
It does not the less become a ^' building" because it is not occupied as 
a "house." Brown v. Lord Granville is in favour of the respondent 
The word "building" was there extended to charge a party with a tax; 
and a more limited construction cannot be contended for, where the 
object is to confer a right 

Secondly, the occupation of the premises by the party is sufficiently 
exclusive. The case expressly states that " each tenant has the exclu- 
sive use of his room, and has the key to the door thereof." It is in no 
way shown that the steam-engine is in, or forms part of, the building. 
It is merely the source from which power is obtained ; as to which, ex- 
clusive occupation is neither claimed nor required. It is as if a party 
had the exclusive occupation of a water mill, with the use of a stream, 
which was also common to others. 

Thirdly, the party is duly rated. In considering whether each of the 
occupiers is " duly rated," the purposes of the reform act must be kept 
in view, it may be admitted that the rate is informal; but still the 
lating is sufficient, where the name of the party appears on the rate. 
The party so rated is primd facie liable as occupier. He is, in fact, rated, 
though it may not appear nominalim for what premises. [Maule, J. It 
is to be observed, tfiat the landlords are upon the rate both as occupiers 
and owners; and the case states that they and the tenants appear to be 
rated jointly.] Rex v. Olave does not apply here; as the question there wa.» 
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not upon the validit}^ of the rate. The second section of the parochial 
^^oi assessment act (6 and 7 W. 4, c. 96,) ^requires the rate to be in the 
J form given in the schedule to that act; but the enactment, that "other- 
wise the rate shall be of no force or validity,*^ applies only to the imme- 
diately preceding sentence, by which the declaration at the foot is re- 
quired to be signed by the parish officers; but it does not apply to a case 
where a deviation has been made from the particulars stated in the ear- 
lier part of the section; R, v. The Inhabitants of Fordham, 11 A. & E. 
73, 3 P. & D. 95. If, on the other hand, this is to be treated as a void 
rate, no rate in fact having been made, then the name of the party is not 
required to be upon the rate. The only question is, whether the de- 
scription of the party in the rate is^sufficient for the purposes of identity. 
It is the fact of renting and occupying premises of the requisite value 
which confers the vote, and not the being rated. [Tindal, C. J. It is also 
necessary that the party should pay his rates.] 

Fourthly, as to the payment of Uie rate. There is a difference in this 
respect between such a payment as may be necessary to gain a settle- 
ment, and a mode of payment sufficient for the acquisition of a vote. In 
the former case the rating and payment of the rate are, under the 3 W. 
3, c. 11, 8. 6, the test of the ability of the party; but, under the reform 
act, the occupation of a house, &c., is, at least, the principal part of the 
qualification. R. v. South Ktlvmgton was decided upon the authority 
of R. V. The Inhabitants of WeobUy^ 2 East, 68, where it was held, that 
an exciseman who was rated for his salary (where the rate was, in fact, 
paid by the collector without any deduction from the salary,) did not 
thereby gain a settlement The reason for this decision is given by Lord 
Kenyon, C. J., as follows — ^^ If the rate had been paid by him, through the 
medium or by the hands of another, that would have been a payment by 
» ._-. ♦himself; but here he neither paid mediately or immediately. He 

J was not affected by the payment at all. It was not deducted out of 
his salary, nor was his income diminished by it." The facts of that case 
are clearly distinguishable from those of the present Here the payment 
does affect the party, being made on his behalf. It is, to all intents, a pay- 
ment by him. The present case more nearly resembles that of R, v. 
The Inhabitants of Axmouthy 8 East, 383(a); where it was held that a 
custom-house officer, who was rated on account of his salary to the land- 
tax, and in fact paid the rate himself, though the money was either given 
to him for the purpose or allowed to "him afterwards by the collector, 
gained a settlement in the parish in which he was so rated and paid. In 
R, V. South Kilvinglonj the case of R. v. The Inhabitants of Lower Hey- 
fordy 1 B. & Ad. 75, does not appear to have been brought before the 
notice of the court It bears strongly upon the present question. The 
facts were these — An attorney, for the convenience of his business, al- 
lowed his clerk to occupy rent free, and as an augmentation of his sala- 
ry, a cottage and land near to the attorney's residence. The clerk was 
rated as occupier, but the attorney sometimes paid the rates; and when 
the clerk paid tliem, the attorney reimbursed him ; it was held that the 
clerk gained a settlement by paying the parochial taxes. R. v. Bridgwater^ 
3T. R. 550, and R. v. OpenshawCy 1 W. Bl. 463; Burr. Sett Ca. 522, are also 
authorities to show the payment in this case was sufficient With regard 
to the question generally, Mr. Rogers has observed(6,) as cited by Mr. 

(a) See dio JUx v. OluhampUmy Bmr. Sett Co. 5. 

(ft) Law and Practioe of Elections, p. 161, 5th edh. p. 158, 6th edit 
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Elliott(a)f " A question has often arisen •whether the payment of r^^ . -. 
rates by the landlord, by an arrangement between him and the te- •• 
nant, the latter being the party rated, that he should pay an additional 
rent in respect of the landlord paying the rates, or adding the amount of 
the rates to the rent, in order to reimburse the landlord, is a sufficient 
payment by the tenant, under sect 27? It would certainly seem to be 
so. In such a case the debt is the debt of the tenant; and the parish has 
no remedy against any but him: whoever, therefore, pays the rate, by so 
doing discharges the debt due from the tenant; it is therefore a payment 
for the benefit of the tenant To which Mr. Elliott adds, « In IL v. 
Cozens J 2 Dougl. 426, it was decided, that if the money is tendered by 
any other than the person rated — as by the landlord on his tenant's ac- 
count, — it must be received." 

It has been contended on the other side, that part of the rate having 
been remitted, the whole of the rate has not been paid. That argument 
rests upon the assumption, that the rate is assessed upon the entire pre- 
mises. The fact, however, of a part of the rate having been remitted for 
the empty portion rather tends to show that each portion, that is, each 
room, was put on the footing of a separate tenement, and that the rate 
was charged upon each occupier separately.(6) 

If the question were to be determined by its reasonableness, there can 
be no doubt here but that each occupier does pay the poor-rate. He cer- 
tainly pays an increased rent by reason of the landlord's paying the rate; 
and it can make no difference whether the occupier pays 10/. for rent and 
3/. for rate, or 131. for rent, in consideration that* the landlord pays the 
3/. for rate. 

As to the argument respecting the number of votes *which it p^ .^ 
might be possible to create out of one building, the same objection ^ 
might be applied where rooms are used for the purposes of habitation, or 
as shops or warehouses. No question is raised as to value. 

Townsendj in reply. The building must be considered as merely aux- 
iliary to the steam-engine. [M aule, J. It would rather seem that the 
^team-engine is auxiliary to the building.] It cannot however be con- 
tended that there was an exclusive occupation of each room, since the 
taking comprised the power as well as the room ; and there was clearly 
no exclusive occupation of the power, (c) The value of the power is in- 
cluded in the rental of the room ; and though the question as to the suf- 
ficiency of the value of the room is not distinctly raised, yet it arises in 
eidentally. The opinions of Mr. Rogers and Mr. Elliott were cited in 
Regma v. South Kelvingtony but the judgment is in direct contradiction 
of those opinions. The decision rested upon the construction to be given 
to the sixty-sixth section of the poor-law amendment act,(d) which enacts 
(almost in the same words as the twenty-seventh section of the reform 
act,) that ''no settlement shall be acquired by occup3ring a tenement, unless 
the person occupying the same shall have been assessed to the poor-rate, 
and shall have paid the same in respect of such tenement for one year.^' 
The present case is much stronger as regards the occupier, since he does 

(a) On the Qtmlificatian and RegkliBtion of Ftoliamentuy Efecton, p* 193, 2d edit 
6) The oomt appear to ha^e cODndeied the aaognment aa joint in leapectof the parties aantfled, 
J as teparaU in respect of the propert|r rated. 

(c) To oonstitutB a jomt occupation of the jwtosr, its application to some joint furpoan aeema t» 
be neceamy. The imgation of ttMnrf doaee of stforaU owners is not a joiiU enjoyment of a 



and 



(d) 4&5 W.4,c76. 
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not constitute the landlord his agent, to pa}"^ any specific sum ; the latter, 

being rated for the whole building, pays in respect of the whole. It was 

♦ M\ I competent to the occupier to procure himself to *be specifically rated 

J under the thirtieth section of the reform act Ctir. adv. vulU 

TiNDAL, C. J. now delivered the judgment of the court 

The first question submitted for our decision by the revising barrister 
18, whether each of the rooms or floors, held in the manner described in 
the case, was such a building as, under the twenty-seventh section of the 
" Act to amend the representation of the people in England and Wales," 
would confer the right of voting upon its occupier. And we are of 
opinion that each of these rooms, held in the manner described in the 
ease, was such a building as to confer the right of voting upon its occu- 
pier. It is called in the case ^^a room;" it is described as a distinct or 
separate portion of the factory ; each tenant is stated to have the exclu* 
8ive use of his own room, and the key to the door thereof. And we 
think such a description and such a mode of occupation brings it as much 
within the meaning of the word " building," as a " shop or counting- 
house," both of which are expressly specified in the act 

The second question is, whether there was an exclusive occupation in 
each such tenant, as required by the same clause. And to this question 
we answer, that the finding of the revising barrister in the case, to which 
we before adverted, appears to us to put an end to any doubt on the 
point: for the case finds that ^^each tenant has the exclusive use of his 
room, and has the key of the door thereof:" and it does not appear to us, 
that die landlord's engagement to employ steam-power communicating 
with each room, in order that the tenai[^t may work his own machinery 
therewith, makes the occupation of the room itself by the tenant less ex- 
clusive than if there had been no such engagement It seems to have no 
f .^ further bearing on the question of ^exclusive occupation than if the 

J landlord had, by the agreement for the taking, contracted to furnis^ 
manual labour for the service of the occupier in their trade or business 
carried on in each separate room ; or had contracted to provide a light in 
such a situation that it would illuminate equally all the rooms; observing 
that in the statement before us no question is raised as to the sufficiency 
of the annual value of the room itself, without the steam power, for the 
purpose of conferring a vote, whatever bearing that might have upon the 
case. 

The third question submitted to us is, whether each of such occupiers 
was duly rated in respect of such premises occupied by him. In answei 
to which question it is, in the first place, to be observed that all that the 
act requires is, that the person claiming the right to vote, <^ shall have 
been rated in respect of such premises to all rates for the relief of the 
poor;" the object of this provision in the act appearing to be, that ad- 
ditional evidence should be thereby furnished of the actual occupation 
by the claimant during the twelve months made necessary by the act 
And, with this object in view, we think it never could have been in- 
tended by the legislature that the rate, in order to be sufficient for the 
purposes of the act, must be so perfect in point of form, that it must be 
free from every objection which might be allowed to prevail against it 
in an appeal at the quarter sessions. Such a construction of the statute 
would place the vote of the claimant in extreme hazard from the ignorance 
or carelessness of the overseers; for the statute has given the claimant 
himself no power to correct or control any error in the rate, but has limited 

D 
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his application to the overseer, by section 30, to "a claim to be rated to the 
relief of the poor;'' and in the same section has required no more from 
the overseer, than " to put the name of the occupier on the rate for the 
time being." The claimant, therefore, has no opportunity of rectifying 
any error as to the particulars of *the rate, except by an appeal to r^co 
the quarter sessions, for which the time might not be sufficient, and ^ 
the expense would be great. We think, therefore, that if the rate be in 
such form that the name of the occupier, the premises for which he is 
rated, the ratable value thereof, and the amount of the rate appear, it is 
a sufficient rate within the intention of the act(a) And, looking at the 
rate now in question, it appears that all the persons who are claimants are 
jointly rated by their respective names; they are rated for premises, 
which are therein described a " factory, warehouse, steam-engines, steam- 
pipes, gearing and shafting, and gas-pipes;" and it appears by the case, 
that the factory comprehends all the rooms which are occupied by each 
of the claimants respectively; so that each claimant, being rated for the 
whole factory, is rated for that part of it which he occupies himself; and 
as to the annual value of the property, that is, of die whole oif the 
property, it is stated expressly in the rate ; as is also the amount of the 
rate itself. We think, therefore, that each occupier is rated in respect 
of the premises occupied by him, within the meaning of the act 

The fourth question submitted by the revising barrister is, whether 
each of such occupiers can be held to have duly paid the said rate in re- 
spect of such his occupation, part of the rate having been " foregone" in 
respect of what was empty, and the whole of what was paid having been 
in fact paid by the landlord. Fvom the statement in the case, it appears 
that the whole of the rate, with the exception of what was allowed for 
the portions which were empty, was actually paid by the landlord; so 
that the rate must have been paid for every part of the premises that was 
m the actual occupation of any one; and the real question does not 
arise upon the non-payment of the rate,(6) but *upon the pay- p»-« 
ment thereof by the landlord under an agreement with the tenant. *- 
This latter question has accordingly been argued before us, and many de- 
cisions of the court of Queen's Bench have been brought in review, in 
which the question, has been, whether a settlement has been gained by 
paying the public taxes and levies of a parish, in cases where the tenant 
has been rated, but the rate has been paid by the landlord. It appears, 
however, to us to be unnecessary to consider the analogy which those 
cases may bear to that which is now under consideration, inasmuch as 
there is one circumstance in the present case which essentially distin- 
guishes it from those cited ; for in the case now under consideration, all 
the claimants are rated as joint occupiers, and the rate is paid by two of 
them; not by one who is a stranger to the rate, as the landlord in the 
cases referred to always was; and we think it impossible to contend that, 
after a payment of the rate by any one of the parties so jointly rated, the 
tact of payment by each and every of them can be brought ih question; 

(a) Vide Cowderfnfg ease, Mfoin. Froc. 2d ed. 17. 

lb) As there was no povrar to remit any portion of the nite on the g;round of the premiaefl oeing 
emp^ (supriii 44,) this would seem to be a simple case of nonpayment by A. and B. of part of a rale 
to which they were jointly assessed in respect of a several occupation; and unless there were some 
machinexy for apportioning the 25/. amangst &e occupiers, ana the reform act allowed of such ap- 
portionment, it would appear to be immaterial whether the " amount actually collected " was 2:V. 2t, 
iiUf or 2«. 6</. only; the apportionment in respect of the empty house being a nugatoiy act And 
«e ili/sn'j ca#«, Mann. Proc. ad ed. 90. &towiUn*sea$e,itid.fiOZ. Beih^iTs ease, UL 20i. 
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such i>ayment by any of the parties so jointly rated must enui 8 to the 
benefit of all, and is virtually a payment by each. 

Therefore, we think, the persons rated have paid the poor-rate within 
the meaning of the statute; and we come to the determination thkt the 
decision of the revising barrister was right Decision affirmed. 



*^^1 ^Borough of CHATHAM. 

WILLIAM HUGHES, Appellant; Overseers of the Parish of CHAT- 

HAM, Respondents. 

A., &e master rope-niaker in a royal dock-yard, had, as such, a hooae m the dock-yard for hb reai- 



denoe. of whim he had the exclusive use, without paying rent, as part remuneration for his ssr- 
- " Theh ... 



▼ioes, no part of it being used for public pniposea. The house was stated in the case to belong to 

the lords of the adijairalty.(a) If A. had not had it, he would have had an allowanoe for a house 

in addition to his salary: 
Htld, that A. occupied tlie house as tenant, widiin 2 W. 4, c 45, s. 27. 
A. was rated to the pkor-rate as occupier. The rates were paid by the paymaster general, also in 

part remuneration for A.'s services. If he had paid the rates the admiralty would have repaid 

Btid, that as the payment was of a rate for which A. was liable, and as it was made on his account, 
and he gave value for it, there was a sufficient payment of rates fay him within the same section. 

William Hughes duly objected to the name of James Burton 
(and several others,) being retained on the list of voters for the parish 
of Chatham, within the said borough. 

The facts of the case of James Burton were as follow : — 

The party objected to occupied a house in the dock-yard at Chatham, 
of the value of 40/. per annum from July, 1836, to September, 1842, when 
he removed to a house in Milton Terrace, Chatham, about a mile from 
the dock-yard, where he now resides. The house in Milton Terrace he 
hires of the landlord in the usual manner, and pays a rent of 50/. per 
annum. He is rated for it, and pays such rates in the ordinary way ; and 
no question arises in respect of that house. With regard to the house 
in the dock-yard, it belongs to the lords commissioners of the admiralty, 
(o) The person objected to was master ropemaker in the dock-yard, and 
as such he had the house as his residence. He paid no rent in money 
«---, for it, but had it as part remuneration for *his services. He had 
J the exclusive use and occupation of the house for himself and family, 
and no part of it was used for public purposes; the office in which he 
performs his public services being away from it He had the keys of all 
the doors, and no person but himself had any control over the house. He 
was rated to all the poor-rates and assessed taxes in respect of the house, 
in his own name as the occupier. Such rates and taxes were paid by the 
pay master-general's clerk, at the pay-office at Chatham. They were so 
paid as part remuneration for his services. If he had not been allowed 
the house, he would have had an allowance for a house in addition to his 
salary; and now that he has not a house in the dock-yard, he is allowed 
one guinea per week by the admiralty in lieu of rent and rates, under the 
name of " lodging money." If he had paid the poor-rates himself in re- 
spect of the house in the dock-yard, instead of their being paid for him 
as above, the admiralty would have repaid him. 

The case then stated that the revising barrister had disallowed the ob- 
jection, and retained the name upon the list of voters, deciding that J. 

(a) Qaare, if not to the queen. 
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Burton occupied within the borough of Chatham, as tenant, a house of 
the clear yearly value of not less than 10/., and had duly paid all the 
poor-rates and assessed taxes which had become payable from him in 
respect of such premises previously to the 6th day of April then next 
preceding. 

And the seven other cases were consolidated with the principal case. 

(Signed) J. D. C — , Revising Barrister. 

The case was argued in last Michaelmas term, Monday, Nov. 13, and 
Thursday, Nov. 16, by 

Kinglakef for the appellant. The question here is, whether officers or 
servants of the government ^occupying government premises are ^#1-^5 
entitled to vote in respect of such occupation. It will depend ^ 
upon the construction of the twenty-seventh section of the reform act, 
which requires the party, entitled to vote, to be the occupier of premises 
** as owner or tenant" In this case the party is clearly not the owner; 
neither can it be said that he was tenant to the lords of the Admiralty: 
the occupation of the house being merely ancillary to the» performance of 
the services of the party as master ropemaker to the dock-yard. Possibly 
the revising barrister may have imagined, that as no part of the public 
services was carried on in the house in question, the occupation would 
be sufficient; but if the party occupied the house merely in the character 
of servant, it would not be sufficient, though such occupation were of a 
separate building, and beneficial to the occupier. There is a numerous 
class of cases where servants, occupying, in respect of their services, 
houses which belonged to their master, have been held not to gain a set- 
tlement under the poor-law, although there was no personal occupation 
by the master; JR. v. Jl/iVw/cr, 3 M. & S. 276; R. v. The Inhabitants of 
Keistem, 5 M. & S. 136; R. v. Bardwell, 2 B. & C. 161 ; 3 D. & R. 369; 
R. V. Cheshunty 1 B. & A. 473. In the latter case, Baylev, .1. observed, 
" The case of The King v. Minster only decided that the occupation of a 
tenement, which was wholly unconnected with the service, would confer a 
settlement, but that the occupation of one connected with the service would 
not.'' These cases, it is submitted, are not distinguishable from the pre- 
sent Ferraris casSj Ale. Reg. Ca. 248,(a) is still stronger. There, it ap- 
peared that the claimant, who was book-keeper to a distillery, exclusively 
occupied an entire house, the property of his ^employers, which r^g-m 
communicated through a door, by a private passage outside, but not L 
in Iront, into the distillery yard, besides having a hall door to the street 
The ctumant exclusively kept the keys of both these doors; his em- 
ployers kept the house in repair and paid the taxes; and it appeared that 
if the claimant ceased to be book-keeper he would have to give up the 
possession of the house: and eleven judges held unanimously that the 
claimant was not entitled to be registered as a householder, under the Irish 
reform act R. v. The Inhabitants of South Kilvington, 3 G. & D. 157*; 
JR. V. The Inhabitants of Snape^ 6 A. & E. 278, are also in point In 
Bertie v. Beaumonlj 16 East, 33, it was held that a servant, occupying 
a cottage, with less wages on that account, did not occupy as tenant, but 
that the master might properly declare on such occupation as his own, in 
an action on the case for disturbance of a right of way over the defend- 
ant's close to such cottage. All these cases establish the principle that 
such an occupation as the present is not an occupation as tenant 

(a) And ne Ibe IiMi lefbrm act, 2 & 3 W. 4, c. 88. 
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R, y. Lady Emily Ponsonby and others^ 1 G. & D. 713, may be relied 
upon by the other side. The court of Queen's Bench there held that 
the occupiers of apartments in Hampton Court Palace, under the circum- 
stances there stated, had such an exclusive occupation as to render them 
liable to be rated to the poor-rate, upon the around that they had a he- 
ntfijcial occupation; but no question was raised as to their occupation ^'as 
tenants.'^ Upon that subject the law is clear. A servant is not ratable 
where his occupation is strictly for the benefit of his master; but where 
the occupation of the servant is beneficial to himself, independently of 
his master, then the servant is considered the occupier, within the statute 
of Elizabeth. In that case there was this important fact The only ser- 
*58l ^^^^ ^^ ^® Crown who had rooms in the *palace was the house- 
J keeper. Her husband had been included in the rate, and it was 
agreed by the counsel on both sides ^hat he was not ratable, and that the 
case should be argued with reference only to the ratability of the other 
parties, see 1 G. & D. 719, n. and 727. 

There is another class of cases with respect to the proper method of 
describing the possession of a house in an indictment for burglary. It 
has undoubtedly been held in certain cases,, that where a servant is in ac- 
tual and exclusive possession of a house, it may be laid in an indictment 
for burglary as his dwelling-house; but no conclusion with reference. to 
the present question can be drawn from these cases. The general rule 
however is plain, that where a party employed in a public office is allowed 
to reside upon the premises belonging to the government, such premises 
cannot be considered as the dwelling-house of such party ; Williams* case, 

1 Hale, P. C. 522, 527; Burgess's case, Kel. 27; Peyton's case, 1 Leach, 324; 

2 East, P. C. 501. The same rule applies where Uie occupier is servant oi 
a public company; Hawker's case, 2 East, P. C. 501; Foster, 38. (a) The de- 
cision in MargetVs case, 2 Leach, 930, undoubtedly seems to be at variance 
with these authorities. It has been doubted, however, whether that case 
can be considered as law, see 2 Leach, 931, n. But it has been recognised 
and acted upon in the recent case of R. v. Witt, 1 Moody, C. C. 248. 
The prosecutor there was secretary to an insurance company, and lived 
with his family in the house, used as the office of the company, who paid 
the rent and taxes. The burglary consisted in breaking mto a room in 
the house which was used for the business of the company. The house 
• '591 ^^ ^^^ ^ *^^^ dwelling-house of the prosecutor; and the recorder, 

J upon the authority of Margetfs case, thought the indictment was 
correct, but reserved the point for the judges ; who were of opinion 
that the house was rightly described as that of the prosecutor, as his fa- 
mily and servants were the only persons who dwelt ^ere, and they were 
the only persons who were disturbed by a burglary. The judges how- 
ever would not say that the house might not have been described as the 
house of the company, but they considered that it might, with equal pro- 
priety, be stated to be that of the prosecutor. That, it is submitted, is 
the real distinction; the question in cases of burglary not being, as here, 
whether the party occupies the premises "as tenant,*' but whether he 
has such an occupation as is sufficient to support the averments in the in- 
dictment; for which purpose it is sufficient if he be actually in the occu- 
pation of the premises; the object of the law being to protect the actual 
occupier. [Tindal, C. J. The indictment describes the premises as the 

(a) S«e abo PiekU'a east, 2 Evt, P. C. 501 ; Maynard^t east, Und; Wilson'a eaf, ^Xfm, nd 
Ry. 115. 
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dwelling-house of the prosecutor.'] That averment is satisfied by proving 
that the party dwelt in, and had exclusive occupation of the house. 
Brown's case, 2 East, P. C. 501, and R. v. Stock, 2 Taunt 339; 2 Leach, 
1015; 1 Russ. & Ry. 185, are to the same effect In Rees*s case, 7 C. & 
P. 568, indeed, where a gardener lived in a house of his master, quite se- 
parate from the dwelling-house of the latter, and had the entire control 
of the house he lived in, and kept the key, it was held, that it might be 
laid either as his house or his master's. So, in Jobbing^s case, Russ. and 
Ry. 525, the prosecutor G. a collier, resided in a cottage built by the 
owner of the colliery, for whom he worked. He received 15s. a week 
as wages, besides the cottage, which was free of rent and taxes. I'he 
prisoner being indicted for burglary in the dwelling-house •of the p^g^ 
prosecutor, Holroyd, J. was of opinion that, though the occupation ^ 
and enjoyment of the cottage were obtained by reason of 6. being the 
servant of the owner, and were co-extensive only with the hiring, yet 
his inhabiting the cottage, was not, correctly speaking, merely as the ser^ 
vant of the owner; nor was it, either as to the whole or any part of the 
cottage, as his (the owner's) occupation, or for his use or business, or that 
of the colliery, but wholly for the use and benefit of G. himself, and his 
family, in like manner as if he had been paid the rent and taxes; and 
though the servant's occupation might, in law, at the master's election, be 
considered as the occupation of the master and not of the servant, yet 
with regard to third persons, it might be considered either as the occupation 
of the master or servant The point was, however, reserved for the opi- 
nion of the judges, who held that the cottage might be described as the 
dwelling-house of G. 

The rule therefore deducible from these cases is, that where the ser- 
vant is in the actual and exclusive occupation of a house, it is sufficient to 
describe the house as that of the servant in an indictment for burglary, 
though the legal occupation of the master would also have been sufficient 
to sustain an indictment in which the premises had been laid as the 
dwelling-house of the latter. 

Secondly, the payment of the rate, not having been made by the party 
himself, was not a sufficient compliance with the requisition in the twen- 
ty-seventh section of the reform act, that the party before he can be put 
upon the register, " shall have paid all the poor-rates which shall have 
become payable from him in respect of such premises " in his occupa- 
tion. 

The cases relating to the obtaining a settlement by being rated and 
paying the rates (many of which were brought before Uie court in Wright 
and Stockport, ant^, p. 33, ♦are important upon this question. It p^g. 
is material to consider the origin of that kind of settlement The I- 
rating and payment of rates were substituted by the 3 W. & M. c. 11,8. 
6, for the notice to the parish officers of a party's having come to reside 
in the parish, which was required by the 1 Jac. 2, c. 17, s. 3. It was 
considered that the fact of a party's being rated by the parochial officers, 
would show that they had notice of his being a resident in the parish. 
In this view, therefore, it was of no moment whether the party was pro- 
perly rated or whether he had or had not paid the rate. [Coltman, J, 
The 3 W. & M. c. 11, requires not only that the party "be charged 
with" but also that he "pay his share of" the rates.] But the princi- 
pal object of the act was to make the rating equivalent to notice. 

In R. V. The Inhabitants of Bridgevater, 3 T. R. 550, the tenant 
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of a house, who was assessed to the land-tax, absconded, and the col- 
lector was about to distrain for the amount, when the tenant's daughter 
begged of him to go with her and the landlord to a neighbour who 
would, and who did, pay it It was contended that this was not a 
payment on account of the tenant; but the court held that it must be 
considered as a payment by the tenant, as the money was advanced for 
his use, and the lender might have maintained an action against him for 
the amount: they therefore held that there was a suflSc)ent payment by 
the tenant to gain a settlement A debt was, in fact, created between 
the parties. In ft. v. Opemhawe, t W. Bla. 463; Burr. Sett Ca. 522, 
where the landlord agreed to pay all rates and taxep, and did pay them 
except upon one occasion, when being applied to for the poor-rate he 
sent tlie collector to the tenant, desiring him to pay, and to stop it out 
♦fi2l ®^ ^^® rent, and the ♦tenant paid it accordingly, the court held that 
-I the tenant thereby gained a settlement Lord Mansfield, C. J. 
was there of opinion, that the agreement between the tenant and the 
landlord was nothing to the parish. So, in R. v. Oakhamptony Burr. 
Sett Ca. 5, where a tide-waiter, who was assessed to the land tax for his 
salary, paid the tax, and was afterwards reimbursed by the collector, the 
court held that the o£Bcer gained a settlement These cases may be re- 
lied upon by the other side, but they are readily distinguishable from the 
present R, v. Weohleyy 2 East, 6S, was a later decision; where in the 
case of an excise officer, the collector paid the tax for him, and the 
amount was not stopped out of his salary ; and it was held that the officer 
did not gam a settlement, upon the ground that the payment was not 
made by him, either mediately or immediately. This distinction was 
fully recognised in R. v. ^xmoulhf 8 East, 383, and in the recent case of 
A. V. South Kihinglofij 3 G. & D. 157. 

The time at which the payment is required to be made by the twenty- 
seventh section of the reform act is important to be considered. The 
party is to pay, ^ on or before the 20th day of July '* in each year, " all 
the poor-rates payable from him previously to the 6th day of April, then 
next preceding.'' And the seventy-fifth section of the registration act, 
6 & 7 Vict c. 18, speaks of a party having " bon& fide paid " the rates; 
and as both acts are in pari mnteriA, these words may be referred to as 
assisting in the construction of the twenty-seventh section of the reform 
act 

Where premises are lei to a party free of rates, it cannot properly be 
said that a payment of rates in respect of those premises by another 
party is a payment by the occupier. It may be a payment of something 
*631 ^^RUi^^^^^^y ^^^ ^^^ ^^ °o^ sufficient If the contract betweed 
-I the parties is that the tenant shall pay a fixed rent, and that the land- 
lord shall pay all rates and taxes, the tenant cannot be said to pay more 
than the rent — a fixed and definite sum, — instead of one that is uncertaia 
and fluctuating, as a rate must be. A rate-payer may be supposed to 
take an interest in the afiairs of the parish, but where the rate is not paid 
by him, the amount of the rate will be immaterial to him. Again, the 
rate is to be paid by the 20th of July. But in a case where the tenant 
pays a rent only to his landlord, in what manner can it be ascertained 
whether the rate payable by him up to the 6th of April, had been paid 
by him at the prescribed period ? The inquiry then would be, whether 
the tenant had paid his rent. The landlord might have paid the ratcy but 
if the tenant had not paid his rent there could not possibly have been 
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any payment of rate by him. [Tindal, C. J. If the tenant's name was 
on the rate-book, he might pay the rate and deduct the amount from the 
rent] But in the present case there has been no payment by the occu- 
pier, either direct or indirect 

Cockbum, for the respondents. The occupation of premises to entitle 
a party to vote must, undoubtedly, be in the character either of owner 
or tenant The occupation here clearly is not as owner, but as tenant 
It is perhaps rather a question of fact than of law. [Tindal, C. J. If the 
question is, whether, under a given state of facts, the legal relation of 
landlord and tenant exists, that is surely a point of law.] It is submitted 
that the question is not as to the existence of such legal relation, — not 
whether the party here was actually tenant to the lords of the admiralty, 
•—but whether he occupied the house in that character, instead of as a 
servant, and for the purposes of the services to be * performed by r#g^ 
him. If he did occupy in the latter capacity, it may be conceded I- 
that it would not be sufficient 

In most of the cases the party was unquestionably a servant, either a 
domestic, menial or predial, and occupied the premises with reference to 
his service. In B. v. KeUierriy for example, the party was a common 
farm-labourer. So, in R, v. Cheshunt (which comes perhaps a little nearer 
to the present case,) the party was also a common labourer, employed by 
the board of ordnance, in a gun-powder manufactory. It appeared that 
the board had several other houses in the parish, which they allotted to 
their labourers. The house thei^efore appears there to have been occu- 
pied for the purposes of the service. There is nothing in the statement 
of the present case to show that the occupation is ancillary to the ser- 
vice; and the court will not carry the case further than the statement 
warrants, against the party's vote, and the barrister's decision. It is 
stated expressly that the house constituted part of the remuneration for 
the services of the party, and that he would have had more wages if he 
had not occupied the house. In R. v. Bardwell the holding of the party 
was expressly found by the court to be subservient to the service. But 
where the occupation is, as here, a part of the remuneration of the services, 
it has been held that the party occupies in the character of tenant As 
in R. V. Melkridgej 1 T. R. 598, where a party was permitted by several 
commoners to occupy a tenement as a reward for his services as a herd, it 
was held that such occupation conferred a settlement . The court said, that 
the services of the pauper were equivalent to a payment of rent; the com- 
moners, instead of paying him so much money by way of wages, having 
permitted him to occupy the house. The terms of occupation are the 
^same here — it can make no difference that here, the permission r^^. 
to occupy constitutes only a part, and that in R, v. Melkridge it ■- 
formed the whole, of the remuneration. 

One way of testing the case is, to consider whether the occupier could 
maintain an action of trespass. A servant living in his master's house 
could not do so; but where a party is taken into the service of anothei 
at a certain amount of ii^ary, and instead of receiving the whole in 
money he is put in the exclusive possession of a house, the rent cf which 
is deducted from his wages, he might bring trespass against a wrong-doer. 

eTiNDAL, C. J. Mere possession would be sufficient for that purpose.] 
ut the question is, whether the Crown or the lords of the admiralty, 
could bring the action. 

In R. V. Snape it was distinctly found by the sessions that the occupy- 
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tion of the patiper was an occupation by him in the character of servant, 
and connected with the hiring, and not an occupation as lennnt. The 
court would be bound by that finding; and Williams, J. expressly relied 
upon it in his judgment In R. v. LangrivHU, 10 B. & C. 899; 5 Mann. 
8l Ryl. 726, the question was, whether a pauper had gained a settlement 
who had been hired as a confined labourer, and was to have a house, &c; 
and after the bargain he was allowed to have the milk of a cow, which 
was fed on his master's close. The value of the house, &c., was less than 
10/. a year, but with the keep of the cow upon the land, amounted to more 
than that sum; and it was held that the pauper did not gain a settlement 
by the* occupation of a tenement of the yearly value of 10/.; first, because 
it was no part of the original contract that the pauper should have the 
milk of a cow; and, secondly, assuming it to be so, it was not part of the 
contract that the cow should be pasture fed. Lord Tenterden, C. J., in 
•661 S^^^"8 ^^^ judgment of the court, *observed, " It has been esta- 
-I blished by a series of cases, which were considered and confirmed 
in that of The King v. Benneworlhj 2 B. & C. 775, 4 D. & R. 355, that 
it was a sufficient occupation of a tenement, if the pauper had an interest 
in a part of the profits of the land by perception by the mouths of his 
cattle. But it is essential, whether the subject of occupation be the land 
Itself, or a part of its profits, that the pauper should have an interest as 
tenant or occupier, — a possession by mere license without that interest 
is not enough. If a person were permitted by the owner of a pasture to 
feed his cow or sheep upon it for a time, without any valuable considera- 
tion, and without any reference to any contract between them, but by a 
mere act of charity or favour, no settlement would be gaihed by such a 
permissive enjoyment of the produce of the land. But if there had been 
a contract with the owner for a sufficient consideration, by which the 
pauper had a right to part of the profits of the soil to be taken by his 
cattle, he would have had an interest; and his occupation with that in- 
terest (if these profits were of the requisite annual value) would confer a 
settlement after a residence of forty days." The present case falls pre- 
cisely within that principle, by merely substituting the advantage of oc- 
cupying a house rent-free, for the perception of the profits of land by the 
mouths of cattle. The party here, occupies a house under a contract for a 
valuable consideration — namely, his services — and he has therefore an 
interest in the premises. 

The rule deducible from all' these cases may be thus laid down:-— 
Where the relation of master and servant exists, but the occupation of 
the premises of the latter is solely with a view to the better performance 
of the service, such occupation will not confer either a settlement under 
4^g.-l the poor laws, or a vote under the reform *act; but where the oc- 
' -I cupation, though it may be convenient for both parties, constitutes, 
either wholly or in part, the consideration for the services, in such case 
the occupation is sufficient, as well for the purpose of settlement as for 
that of voting. If a servant were hired for a twelvemonth at certain 
wages, with the right to occupy exclusively a house belonging to the 
master, such contract not being determinable during that period except 
through the misconduct of the servant, the latter would be a yearly 
tenant; and the principle is the same where the contract is to continue 
in force during the will and pleasure of either party; the servant in such 
case being a tenant at will. 

With regard to the analogy said to exist between the present case and 
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the occupation necessary to support an indictment for burglary, it has 
been argued that if the house in question had been broken into, it must 
have been laid in the indictment as the dwelling-house of the Crown, or 
of the lords commissioners of the admiralty. It is submitted, however, 
that it is not so. In all the cases cited in support of that view, the ser- 
vant was under the control of the master. In Roscoe on Criminal Evi- 
dence the rule is thus laid down: "Where a servant occupies a dwell- 
ing-house or apartments therein, as a servant, his occupation is that of 
the master, and the house is the dwelling-house of the latter. But it is 
otherwise where the servant occupies atio^'ure, as tenant'* Page 321, 
2d edit And in Russell on Crimes and Misdemeanours it is said, " But 
the rule does not apply where a servant lives in a house of his master's 
at a yearly rent; and such house cannot be described as the master's 
house, though it be upon the premises where the master's business is 
carried on, and though the servant have it because of his services." 
Vol. i. p. 811, 3d edit The cases cited on the other side all belong to 
the former class; but there *are several which support the latter r#^« 
proposition, and which are applicable to the present case. In ^ 
R. V. Jarvis, Ry. & Moo. C. C. 7, the rent was paid in money; but 
in order to constitute the relation of landlord and tenant it is not essen- 
tial that there should be such actual payment; the performance of ser- 
vice being a sufficient rent Sir William Russell goes on to say, « And 
though a servant live rent-free for the purpose of his services, in a 
house provided for that purpose, yet if he has the exclusive possession, 
and it is not parcel of any premises occupied by his master, the house 
may be described as the house of the servant, especially if it does not 
belong to his master, but to some person paramount to his master." Rusa. 
Crimes & Misd. 812, 3d edit Thus, in R, v. CamReldy Ry. & Moo. C. C. 
42, the t«lls at a gate between Leeds and Wakefield were let to W., who 
employed E. at a weekly sum to collect them, the latter living for that 
purpose with his family in a house belonging to the trustees, and built by 
them for that purpose.' A burglary having been committed in the house, 
it was described in the indictment as the house of E., and upon a case 
reserved, the judges were unanimously of opinion that it was rightly de- 
scribed, E. having exclusive possession; it being unconnected with any 
premises of W's., and W. not appearing to have any interest in it That 
case is analogous to the present in this respect, tha^ the lords of the ad- 
miralty here let the premises (for a service rent) to the occupier, and the 
Crown is paramount(a) to them. JUargett*$ cast. Leach, C. C. 1 30, cited 
on the other side, is a strong authority for the respondent In all these 
cases the question is, whether the occupier can be turned out against his 
will; if he cannot, he occupies as tenant, notwithstanding the perform- 
ance of services by him. 

Secondly, as to the sufficiency of the rating. It is important to con- ^^^^ 
sider, in the first place, whether the party here is legally liable to be L 
rated. It is contended on the other side, that a party is not rated, because 
he is tenant of the premises, but because he is the beneficial occupier; and 
Beginti v. Lady £. Poruanby is relied upon in support of that proposition. 
The court, however, seemed to consider the parties there to have been 
tenants at will. But a tenancy at sufierance would have been sufficient 
for the purposes of that decision, as it would also be in the present in- 

(a) QuBre, whether this temi, as lued by RubkII, if meant to indude the relation in which tfi* 
prinopal itanda to hia agent 
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stance. In that case Williams, J. said, ^^ With respect to the quantity 
of interest which the appellants have in their apartments, it is immaterial 
whether they have a permanent occupation or not; even if it be con- 
ceded, — ^and it is a large concession, — ^that their occupation was not per- 
manent, they are still ratable.^' Suppose a burglary had been committed 
in the apartments occupied by Lady Emily Ponsonby, it might certainly 
have been laid as having been committed in her dwelling-house. 

J^astly, as to the payment of rates. The rates have, in fact, been paid; 
and it is certainly more convenient to the parish to obtain the payment 
from the •landlord than from the tenant At all events, the payment 
comes ultimately out of the pocket of the tenant He is primarily liable 
to the payment; which is made on his account, with his authority, and 
under a contract with his employer. It may be considered that the lords 
of the admiralty are his agents for the purpose of making the payment 
If a stranger had expressly contracted with the tenant of a house that he 
would pay the rates for him, a payment made in pursuance of such a con- 
tract wouid surely enure as a payment by the tenant If the overseers 
accepted such a payment, they could not enforce it a second time against 
»-Q-| the tenant; Bex v. * Cozens, 2 Dougl. 426. There is no foundation 
•I for the supposition on the other side, that the object of requiring 
the voter to be rated and to pay his rates was, to give him an interest in 
the affairs of the parish. The intention clearly was, to confer the fran- 
chise upon the party who contributes to the public burdens; and in this 
view it is wholly immaterial whether the tenant pays tlie rates with his 
own hands, or through the medium of another party with whom he after- 
wards settles the account In Rex v. Fulham, Burr. Sett Ca. 48S, where 
the tenant being assessed to the land-tax paid it and the landlord allowed 
him to stop it out of his rent, it was held that the tax was sufficiently 
paid by the tenant to enable him to gain a settlement Rex v. C/iiding- 
fold, lb. 415, is to the same effect Regina v. Ofienahawe, and that class 
of cases relied upon by the other side, are authorities for the respondents. 
The payment in those cases was held sufficient, within the statute of 
William and Mary, without reference to the notice to the parochial offi- 
cers. [Maule, J. Payment by the landlord was held sufficient in those 
cases ; even though notice was also required. Payment alone is required by 
the reform act] Regina v. *SxmotUh also shows that there may be a con- 
structive payment In Regina v. Weobley the circumstances were very 
different from those of the present case. There was no arrangement be- 
tween the parties in that case with regard to the payment of the rate; 
nor was the salary of the party, who was an excise officer, in any way 
reduct^d by the payment Upon the authority of that case, Regina v. 
South KUvington was decided; and Regina v. Jjower Heyford does not 
appeal to have been referred to. 

It is clear that the seventy-fifth section of the registration act applies 
♦y,-i merely to cases where there have been *inaccuracies in the rate; 
J and it provides that where a party has boni fide paid the rate, he 
shall be deemed to be rated notwithstanding such inaccuracies. 

Kinglake in reply. From the circumstance of the party having been 
allowed a certain sum by the admiralty in lieu of rent and taxes, since he 
has occupied a house out of the dock-yard, the inference is attempted to 
be drawn by the other side that he occupied the house in the dock-yard 
as tenant; the case, however, states that such allowance is made under the 
name of "lodging money;*' and the fair conclusion from this is that the 
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house he formerly occupied was in the nature of lodgings found him by 
the admiralty. 

It is contended on the other side that Rex v. Minster, and that class of 
cases, being merely cases of labourers, the principle there laid down can- 
not be extended to a public officer under government The party here, 
however, is only a master rope-maker, and stands upon the same footing 
as the shepherd in Rex v. Bardwell. It is suggested that there is nothing 
to show that the occupation of the house was ancillary to the performance 
of the service; the case, however, expressly states that the party, being 
master rope-maker in the dock-yard, " as such " had the house as his re- 
sidence. That must mean that he had the house as master rope-maker, 
and for the purposes of his service in that capacity. It is also said that 
the Crown could not maintain an action for a trespass committed in the 
house in question; that, however, is an assumption of the very point in 
dispute : for if the Crown has not parted with the possession of the house 
in question — as it is submitted it has not — the Crown may maintain 
trespass. 

It Is not disputed that the occupiers of the apartments in Hampton 
Court Palace in Regina v. Lady Emily Ponsonby were tenants at will. 
That however was the case *of an occupation without reference to p,,^ 
any service to be performed by the occupiers; and that is the very ' 
distinction taken between their case and that of the house-keeper, whose 
occupation was connected with service, and who therefore was admitted 
not to be ratable. 

Rex V. Terrotty 3 East, 506, it was thought would have been cited on 
the other side. In that case a commanding officer in barracks, having 
distinct apartments allotted to him, was held to be ratable to the relief 
of the poor for the same, he having a beneficial enjoyment of them beyond 
his necessary accommodation as an officer for the purpose of public service. 
Lord Ellenborouoh, C. J. in giving the judgment of the court in that 
case, observed, " The principle to be collected from all the cases on the 
subject is, that if the party rated have the use of the building or other 
subject matter of the rate, as a mere servant of the crown or of any pub- 
lic body, or in any other respect for the mere exercise of public duty 
therein, and have no beneficial occupation of, or emolument resulting 
from it, in any personal and private respect, then he is not ratable." 
Rex V. Hurdisy 3 T. R. 497, is to the same effect 

There is no doubt that the tender of the rate by a properly constituted 
agent will be sufficient to exonerate the occupier, and upon that principle 
alone can Rex v. Cozens be supported; there is however no such agency 
here. The language of the sixty-sixth section of the poor law amendment 
act, under which Regina v. South Kilvingion was decided, is nearly iden- 
tical, as to the payment of rates, with that of the twenty-seventh section 
of the reform act 

From some remarks which have fallen from the bench during the ar^ 
gument in this case, it seems to have been taken for granted that the pay- 
ment of the rates by the •landlord was held, in the cases referred r«,-g 
to, as equivalent to the notice to the overseers required by the for- ^ 
mer statutes; but it is submitted that is not so. It was not the pay 
ment of the rate which constituted the notice, but the fact of the party 
being rated; it being the duty of the overseers to insert in the rate-book 
the name of every person liable to be rated, such insertion was tanta- 
mount to notice. The payment of the rate was a mere subsequent 
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acknowledgment of ti.e validity of the rate and of the liability of the 
party to be rated. 

The other side appear to have treated the argument of the appellant as 
putting forward the proposition, that in case of a burglary committed in 
the house in question, it must have been laid in the indictment as the 
dwelling-house of the Crown. This, however, is a misapprehension ; for 
it was admitted that a house in the exclusive occupation of a servant, 
might be laid as his dwelling. In this respect. Rex v. Jervis, which has 
been relied on by the other side, does not differ from the cases cited by 
the appellant; the distinction being, that if the parties have entered into 
a contract for rent, then the relation of landlord and tenant will be con- 
stituted. Cur. adv. vult. 

The Cases of CHARLES ALEXANDER PARKER and Six Others 
were consolidated by the revising barrister. 

Charles A. Parker was lieutenant-quarter-master of marines at Chatham. 
The case substantially resembled that of James Burton,{a) but it con-' 
tained an additional statement by the revising barrister, as follows — 

Officers are frequently obliged to reside out of government houses from 
the want of a sufficient number of such houses at Chatham; and in all 
♦741 ^^^^ cases an *allowance is made to them by the Admiralty for rent 
J and rates under the name of "lodging money." He((i) is not com- 
pelled to live in the house, but is at full liberty to reside elsewhere if 
he choose, but in such case, unless he did so at the request of the Admi- 
ralty in order that they might have the house for another purpose, he 
would have no allowance made to him for lodging money. 

In this case also the names of the parties objected to had been retained 
by the revising barrister. 

Kinglake for the appellant 

Cockbum for the respondents. 

No argument was offered in this case, it being admitted by the counsel on 
both sides that it stood upon the same footing as the last Cur. adv. wit. 

The cases of WILLIAM BROOK and Two Others were also consoli- 
dated by the revising barrister. 

William Brook was clerk of the works in the engine department at 
Chatham. This case also resembled that of James Burton ;(a) but it was 
stated that Brook occupied a house in Chatham Lines, of the value of 
201. a year, rent free, as part remuneration for his services, by an agree- 
ment when he entered the service. 

The names of the parties objected to had been retained by the revisir g 
barrister. 

Kinglakey for the appellant, offered no argument, admitting that the 
case stood upon the same footing as Burton's case. 
^« , * Cockbumy for the respondents, submitted that the only difference 
' ' was, that in this case there was an agreement that the party should 
occupy the house rent-free, and that the house was not situated within 
the dockyard. Cur. adv. vult. 

The cases of THOMAS SMITH and Two Others were also consolidated. 

The facts of this case were also very similar to those of James Burton.(a) 
The case stated that Thomas Smith was barrack-master to Chatham bar- 

(a) Ante, 54 ; post, 77. (6) Sic. 

«'OL. XLIV. 7 E 
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racks, and had the exclusive occupation of a house, rent-free, in remu- 
neration for his services. The only difference between the two cases 
was, that in the present case the tenant paid the rates and taxes himself, 
and charged them in his account with the board of ordnance, who allowed 
them to him in such account 

I'he names of the parties objected to had been retained by the revising 
barrister. 

Kinglakcj for the appellant Th^ only difference between the present 
case and Burton's is, that here the rates and taxes were paid by the party 
himself, though they were afterwards allowed to him in account by the 
ordnance. The question is« whether there has been a honk fide payment,({i) 
by the party within the ti & 7 Vict c. 18, s. 75. [Maule, J. There is 
no suggestion of mala fides in the case.] Although the money here passes 
through the hands of the party, there is no payment by him, inasmuch as 
the board of ordnance have agreed to pay the rate, and ultimately do so. 
The party does not *deal with the payment as one made by him on p^-^ 
his own account, for he charges the board with it He is merely L 
their agent in making the payment [Erskine, J. referred to Rex v. 
Openskawe, I W. Bla. 463, Burr. Sett Ca. 522, and that class of cases,(6) 
where a payment by a landlord had been held sufficient to confer a settle* 
ment on the tenant] The law as to settlement is distinguishable in this 
respect A settlement originally depended upon a residence within the 
parish for forty days. The settlement by payment of rates was of subse* 
quent introduction; its object being, to show that the party was a resident 
in the parish. The party here is wholly indifferent to the amount of the 
rate, as he does not himself bear the burden. 

Cockburrif for the respondents. The real question is, who is liable to 
pay the rate. It is clear that the occupier, being the party rated, is the 
party liable to the payment It is of no importance from what quarter 
he obtains the money for the purpose of payment If it be given to him, 
it is sufficient He referred to Regina v. Lower Heyjord, 1 B. & Ad. 75, 
ant^, 47. 

Kinglakcy in reply. It is by no means immaterial where the party 
obtains the money for the purpose of paying the rate; Regina v. 7'/ie 
Mayor of Bridgenorth^ 10 A. & E. 66, 2 Perr. & Dav. 317. It was 
there decided that a payment of rates, to entitle a party to be put upon 
the burgess list under the ninth section of the municipal corporation act, 
5 &. 6 VV. 4, c. 76, must be a payment by his own act; and that a pay- 
ment/or Aim by another person, without his authority, is not sufficient 

Cur, adv. vtci^ 

•TiNDAL, C. J., now delivered judgment in the foregoing cases. 

Case of JAMES BURTON and Others. '•*^^ 

In this case two questions were raised before the revising barrister, 
and were argued on the appeal to this court; first, whether the occupa- 
tion by James Burton was an occupation as tenant, within the twenty- 
seventh section of the statute 2 W. 4, c 45 ; secondly, whether upon the 
facts stated, he had paid the poor-rates, as required by the proviso in that 
section. 

As to the first question, the facts are, that the house occupied by the 
claimant is situated in the dock-yard at Chatham ; that the claimant if 
master rope-maker, and, as such, had the house as his residence; that he 

(o) Vidi) ana, VoL IV. 160, 170. {h) Vide ant^, p. 70 
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paid no rent in money for it, but had it in part remuneration for his ser^ 
vices, and that no part of it was used for public purposes, the office in 
which he performed his public services bejng away from it If he had 
not been allowed the house, he would have had an allowance for a house 
in addition to his salary. 

Upon this state of facts the revising barrister has found that the claim- 
ant occupied as tenant; and the question in effect is, whether the state- 
ment of facts shows that the decision is wrong; that is, whether it shows 
the occupation not to have been in the character of tenant 

On the argument, several cases were cited, bearing on the question 
whether the house could be called the dwelling-house of the claimant in 
an indictment for burglary. But that question is so different from the 
one now in dispute, viz. whether there was a tenancy or not(a), that we 
think it unnecessary to notice those decisions. 

But the cases chiefly relied on were those settlement cases in which 
the question has arisen, whether a servant came to settle on a tenement 
*781 ^^^^"S^'^S ^^ ^^^ master * within the meaning of the statute 13 & 
J 14 Car. 2, c. 1 2. The language and object of that act are very diffe- 
rent from those of the statute now under consideration ; and, therefore, 
no similarity of facts in a case arising on the one act can make it in point 
upon a question raised on the other. But as the court, in deciding those 
cases, has considered that the settlement turned on the question, whether 
the pauper occupied as tenant to his master, the decisions are very impor- 
tant on the present inquiry. 

in those cases, as in this, there was no doubt of the right to exact, and 
the liability to render service; but in those, as in the present case, the doubt 
was, whether the relation of landlord and tenant subsisted between the 
same parties. There is no inconsistency in the relation of master and 
servant with that of landlord and tenant A master may pay his servant 
by conferring on him an interest in real property, either in fee, for years 
at will, or for any other estate or interest; and if he do so, the servant 
then becomes entitled to the legal incidents of the estate as much as if 
it were purchased for any other consideration. 

But it may be, that a servant may occupy a tenement of his master's, 
not by way of payment for his services, but for the purpose of performing 
them ; it may be that he is not permitted to occupy, as a reward, in the 
performance of his master's contract to pay him, but required to occupy 
in the performance of his contract to serve his master. The settlement 
cases, cited in argument, established, and proceeded on, this distinction. 
We think it applicable to the present question; and as there is nothing 
in the facts stated, to show that the claimant was required to occupy the 
house for the performance of his services, or did occupy it in order to their 
performance, or that it was conducive to that purpose more than any 
house which he might have paid for in any other way than by his ser- 
vices; and, as the case expressly finds that he had the house as part re- 
^- -. muneration for his services, *we cannot say that the conclusion at 

J which the revising barrister has arrived is wrong. 
The case, indeed, stated that the claimant was master rope-maker, and 
as such had the house as his residence ; but that expression is equally ap- 
plicable, whether he was made tenant of the house in payment of his ser- 
vices as master rope-maker, or occupied it for the purpose of performing 
them, 
(a) The wocds of ^ twenty-sevendi nctkn ne **wrbo ihaD occupy n9 (owner or) tenant'' 
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The fact also of having a lower salary in consequence of being allowed 
a house, though not immaterial, is by no means decisive; for such a fact 
might exist in a case in which the house was occupied for the purpose of 
the service, and not in the character of tenant It may well happen that 
something in the service which renders it less onerous or more pleasant 
may cause a reduction of the salary, without being a part of the salary 
itself. A master may give lower wages in consequence of lodging his 
servants in his house, instead of requiring them to find lodgings out of 
it, without making them his tenants. But in the present case, upon the 
grounds above stated, we think the juster inference is, that there is an oc- 
cupation as tenant 

On the second question, it appears that the claimant was rated to the 
poor-rates and assessed taxes, and that they were paid for him in part re- 
muneration of his services. Upon this question it appears to us that the 
payment, being one to which the claimant was liable, and having been 
made on his own account by those whom he procured to make it, by 
giving value for it, is sufficient within the twenty-seventh section of the 
statute. Whether it would or would not have been sufficient within the 
3 W. & M. c. 11, s. 6, in which rating and payment are made to confer 
a settlement, by way of substitution or equivalent for notice to the parish ; 
or under 4 & 5 W. 4, c. 76, s. 66, — where the payment, being for a simi- 
lar purpose (that of conferring a settlement) with *that in the 3 r^c^ 
W. & M. may perhaps require to be made in a similar manner, — is L 
a different question from that before us. The present question arising 
upon an act of parliament conferring a franchise in respect of property 
or ability, we think the payment, having been made in a manner equally- 
indicative of these qualifications, is as effectual, within the spirit of the 
enactment, as if made by the hand of the claimant The words of the 
act which require that " such person shall have paid the rate," do certain- 
ly, in their largest ordinary sense, comprehend payments made in dis- 
charge of, and jtrocftred by, such persons, as well as those made by his 
own hand: and the largest ordinary sense is that in which words ought 
to be construed, where there is nothing in the occasion on which they 
are used, or in the context, to restrict them. 

We think therefore the decision of the revising barrister is right on 
both points. Decision affirmed. 

Case of C. A. PARKER and Five Others. 

This case does not materially differ from that of the vote of James 
Burton, and the decision of the revising barrister must be affirmed, on 
the grounds stated in giving judgment in that Case. Decision affirmed. 

Case of W. BROOK and Two Others. 
There is no substantial difference between this case and that of James 
Burton; the decision of the revising barrister must therefore be affirmed. 

Decision affirmed. 

♦Case of THOMAS SMITH and two others. 

I R 1 

In this case also we think the decision of the revising barrister «■ 
must be affirmed, on the grounds stated in the judgment in the case of 
James Burton's vote. The rate being paid by the voter's own hand is a 
circumstance not unfavourable to the vote; but we think it makes no 
substantial difference either way. Decision affirmed.(o) 

(a) And «e it<« ▼. 1km, 3 A. & E. 1 47; 4 N. dc M. 1 17. 



81] 



5 Manning & Granger. 



53 



Borough of LEWES. 

ALFRED PLAYSTED BARTLETT, Appellant, and JOHN GIBBS, 

Respondent 

A par^ whoae qualification consists in the occupation of several premises in immediate succession 
(uiHler the 2 W. 4, c. 45, s. 24,) ought to be legistered in respect of all such premises. If a pv^ 
80 qualified m registered only in respect of the premises in his occupation at the time of making 
out the list of voters, it is such a misdescription of liis qualifiQ&tion as the revising barrister has no 
power to comxl under the t) and 7 VicL c. 18, s. 40. 

The name of the appellant was inserted in the list of persons entitled 
to vote in the election of members for the borough of Lewes, in respect 
of property occupied within the parish of All Saints, as follows: 



Obrittian Name 
and Surname. 


Place of Abode. 


Nature of 
Clualiflcation. 


NameofiheSlreel 
where Situate, ice. 


BarUett, Alfied 
Plajsted. 


East Street 


House. 


East Street 



It was proved at the revision that the appellant had occupied, as tenant, 
a house, "So. 10, East Street, in the parish of All Saints, within the said 
borough, since (from) the 25th of December, 1842: tl»at he had, for con- 
*82l ®^^^™^^y *n^ore than six months previously, occupied also, as 
-* tenant, a house. No. 1 6, West Street, in the parish of St John, 
within the said borough; that he had removed from the latter to the for- 
mer house immediately, without any interval of time; that each house was 
of more than the value of 10/. per annum; that he had been rated in re- 
spect of both houses to all rates made during the period of his occupation 
of them ; and that all the rates and assessed taxes due from him in respect 
of them had been duly paid within the time limited by 6 & 7 Vict c. 18, 
s. 75.(a) 

The case then stated, that an objection was taken that the appellant's 
qualification consisting not of one house. No. 10, East Street, but of 
two houses. No. 16, West Street, and No. 10, East Street, occupied 
by him in immediate succession, the description of his qualification in 
the list should have corresponded with this fact, and that he ought to 
have been registered for botii the houses which constituted his qualifica- 
tion; that the revising barrister decided that where a person founds his 
qualification upon different premises occupied by him in immediate suc- 
cession, conformably to the provisions of the 28th sect, of 2 W. 4, c. 45, 
it is required that he should be registered in respect of all those several 
premises, and that they should be specifically set forth in the description 
of his qualification ; and that the appellant being registered for one only 
of the houses occupied by him, and that house having been occupied by 
him only for a period of six months, he had not proved that he was en- 
titled to have his name retained in the list of voters in respect of the 
qualification described in the list; that an additional objection was taken 
that there was an insufficient or inaccurate description of the appellant's 
qualification, which the revising barrister had power(6) to correct under 
*83l *^^® provisions of the 40th sect of 6 & 7 Vict c. 18. That the 
-I revising barrister decided that where a party was objected to, he 
the revising barrister had no such power, but that he was bound, by one 
of the provisions of the same section, to require such party to prove that 



(a) Redting 2 W.4,c45,8.27. 



£2 



{b) Qucre, no pofver. 
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the list by ^inserting the different premises successively occupied by rwoj 
the voter. In the barrister's construction of that section, he appears ■- 
to have considered that he could only remedy those errors in the list of 
voters which should have been discovered by himself; but that as to those 
which had been discovered and pointed out as grounds of objection by 
other parties, he had no power of ^amendment This could not, |-»gg 
however, have been the intention of the act L 

It cannot be disputed that the party, whose case is under consideration, 
was legally entitled to vote, provided he were properly registered; and 
surely his title cannot be invalidated merely by the overseers omitting 
by mistake to insert the whole of his qualification in their list of voters, 
Under the fortieth section the revising barrister may supply an omission ol 
a party's Christian name, or of the qualification, if furnished with satisfac- 
tory materials for doing so before the revision is completed. In the 
present case, the omission is of part only of the qualification ; and surely 
he may supply a part, if it is competent to him to supply the whoUf of the 
qualification. He cannot insert a different qualification ; but that is not 
asked for here. Neither can the power of the revising barrister to amend 
be limited by the circumstance of another party having made an objec- 
tion. [CoLTMAN, J. You do uot rely on the last provision of the forti- 
eth section.] That appears to apply only to county voters. 

R. C. Hildyardy for the respondent. The revising barrister has decided 
in this case consistently with the manifest intention of the legislature, 
expressed by the words of the act 

It is suggested on the other side, that the right to vote being in re- 
spect of a twelve months' occupation of a 10/. house, it would be equally 
necessary to state the fact of a twelve months' occupation as a part of the 
qualification. The legislature, however, has pointed out the degree of 
particularity required m describing the qualification. The schedules to 
the reform act contain no mention of any period of occupation, but they 
do furnish the form of statement of the premises in respect of which the 
party claims to vote. And this *distinction is a reasonable one; for p^^^^ 
it would convey no informsition to state that the premises had been •- 
occupied for twelve months.(a] Under the twenty-seventh section they 

for the purpose of being identified, siidi baniBter shaU eaepunge the name of eveiy such pcnson from 
such list, unless the matter or matters so omitted or insufficienUy describetl, be supplied to the 
satisfiicticm of such barrister before he shall have completed the revision of such list, m which case 
he shall then and there insert the same in such list: Provided always, that, whether any person shall 
have been objected to or not, no evidence shall be given of any other qualification than that which 
is dMcribed in the list of voters or claim, as the case may be; nor sbaU the banister be at hberty to 
cha^.ge the description of the quali^tion as it appears in the list, except for the purpose of more 
deaily and accurately defining the same; and where the name of any p^son inserted in any list of 
Volvo's, shall have beoi objectMJ to by Uie overaeers, or b^ any other penon, and such other person 
so Ejecting shall appear by himself, or by some one on lus behalf, in support of such objection, and 
shxil prove that he gave thie notioo or notices respectively required by this act to be given by him, 
es$4S such barrister diall then require it to be proved that tiie person so objected to was entitled, on 
tb>. lait day of July then next preceding, to have his name inserted in the list of voters in respect 
of the qualification described in such list; and in case the same shall not be proved to tfa^ 
8nr8fi]k«*<ion of such banister, or in case it shall be proved that such person was then incapacitated ov 
aviy law or statute from vot^ m the election of members to serve m parliament, such barrister shall 
expm%e the name of every such person finm die aaid lists: provided always, that where any person 
^iQse iiame appears on any list of voters for any county shall be objeded to on the ground of 
e of abode wi&out having sent in a' fresh notice of daim, it shall be lawftii 



hjr^fin^ changed his j^ 

foe the <«rrister, on revisuig the list, to retain the riame of such person on the Ust of voters, provided 
that attfh person, or some one in his behalf shall prove that he possessed, ori the last day of Ju^, 
the sar ^ qualification in Ksped of which his name has been inserted in such list, and shall also su^ 
ply hii true place of abode, which the said barrister shall insert in such list** 

(a) f/ all the premises held in suooeasion must be mentioned, tlie insertion of one house od^ 
would unply that a twdvemonth's oocuqpation of that house was relied on. 
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must have been so occupied to entitle the party to be put upon the re* 
gister at all. This is the case also with respect to being rated, the pay- 
ment of rates, and the six months' residence. All these facts must exist 
to entitle a party to be put 'on the register; but they are not required to 
be stated in the register. The schedules comprise but a small portion of 
the ingredients of the qualification. They do not mention ^^ a house and 
land," which may be joined together in certain cases, in order to confer 
the franchise; nor do they mention any << other building," besides those 
which are especially enumerated in the act No argument can be de- 
duced from the scantiness of the schedules, to justify the omission of the 
various premises occupied in succession. Stress has been laid upon the 
heading of the column being in the singular number, such as ^ street," 
<Mane," &c. It speaks also of <<this parish," in the singular; but in the 
case of a house and land, the house may be in one parish and the land in 
another. 

In such cases there would exist a sufficient qualification; but it mu^t 
be correctly described.(a) In the interpretation clause to the registration 
act,(6) it is declared,that "where the subject or context requires it, every 
word importing the singular number only, shall extend and be applied to 
•ool *®^®^*^ persons and *things as well as one person or thing." The 
-I schedules, therefore, cannot be considered as limited to the singular 
number. It was one of the principal objects of the reform act, as stated 
in the preamble, "to diminish the expense of elections" by shortening the 
period of their duration; and, with this view, the discussion of the claims 
of parties to vote was fixed to take place at the time of the revision, instead 
of the time of election; and ample time is allowed to parties to sift and test 
such claims. But there would be no advantage in this, if a party might 
be put upon the list for a qualification in respect of which he was not en* 
titled to vote. He would appear to be on the list for a good and valid 
qualification. An objector might know that the qualification was insuffi- 
cient; but before the barrister, the voter might set up a supplemental qua- 
lification, which the objector would have no means of testing. 

With regard to the power of the revising barrister to amend the list 
it is to be observed, that the fortieth section of the registration act(c) 
difiers from the corresponding section of the reform act(</) The re- 
gistration act draws a distinction between cases where there is an objec- 
tion to a party, and where there is not The party objected to must 
prove his right to vote in respect of the particular qualification inserted 
in the list The revising barrister cannot alter that qualification. 
Where the qualification is stated to be in respect of a house only, the 
barrister has no power to add land to it; for that would be to alter the 
nature of the qualification. So, in the present case he cannot add other 
premises to those stated in the list It is urged that in the case of a suc- 
cessive occupation of different premises, it will be difficult for the over- 
seers to ascertain what premises the party has occupied ; there is how- 
♦Qil ^^^^ ^^ *"^^ difficulty; *for where the name of the party is not 
-I inserted at all, or is inserted with an insufficient qualification, he 
may claim to have his name and qualification properly inserted, under 

(«) Where the home was in parish A. and the land in paridi B., there would not appear to be 
mtj obligation on the overeeere of either pariah to insert the name of the party in the list of voters, 
WMwrnnrii as the putjr would not have a peribct qualification in either paririi. It aeema to ioDoif 
fiam ^ dedsion in the principal case that a pai^' so situated would be driven to make his daim. 

r&) 6 & 7 VioL c. 18. 8. 101. (c) 6&;7Victc.li^. (4f) 2 W.4,c45,i.60L 
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the fifteenth section of the registration act, by which the forty-seventh 
section of the reform act is superseded. The object of these provisions 
as to making out the lists of persons daimjng to vote, is, to facilitate 
their identification; but this object would be in a great measure frustrated 
by the adoption of the argument on the other side. If the decision of the 
revising barrister is upheld, it will in no way affect the franchise; it will 
merely point out the course to be adopted in the registration hereafter. 

But if the court should hold that the insertion of all the premises suc- 
cessively occupied is not necessary, or that the omission may be supplied 
by the barrister at the time of the revision, questions of great difficulty 
may arise as to whether it will be necessary to add to a house, an ad- 
joining garden, or field, or land situated in another part of the borough, 
but constituting part of the qualification, or whether such addition may 
be made by the barrister. 

Creasyj in reply. The claim to vote arises here under the twenty- 
seventh section of the reform act; and the twenty -eighth section merely 
states that the premises in respect of which a party claims to vote may 
be different premises, provided they have been occupied in immediate 
succession for a period of twelve months, such successive occupation being 
an equivalent for the continuous occupation of the same premises for that 
period. 

The twenty-ninth section, which relates to the joint occupation of the 
same premises by different parlies, supports this view of the case. It is 
not necessary that such joint occupation should be stated in the list The 
case of the occupation of a house in one parish and of *land in p,g 
another, is provided for by the thirteenth section of the registration ^ 
act; for the overseers are required to make out a list of persons entitled 
to vote in respect of premises "situate wholly or in part'* within their 
parish. The fifteenth section of that act is in favour of the appellant; 
the claimant is thereby required to give notice of his claim according to 
the form in the schedule, which, as before noticed, does not apply to a 
case of successive occupation. [Erskine, J. There is a difference in the 
form of the notice of claim given in the schedules to the reform and re- 
gistration acts. In the former the form states, that " My qualification con- 
sists of a house in Duke Street in your parish;" and in the latter it states 
^ that the particulars of my qualification and place of abode are stated in 
the columns below," and the fourth column is headed " Street, &c. in the 
parish, &c. where the property is situate" &c.] The schedules, it is sub- 
mitted, must be read in conjunction with the sections that refer to them. 

As to the power of amendment by the revising barrister, that is only 
limited, by the fortieth section, as to the nature of the qualification; but 
that is not the amendment required in this case. Cur, adv. vuU* 

TiNDAL, C. J. now delivered the judgment of the court 

In this case the name of the appellant had been inserted in the list of 

C arsons entitled to vote in the election of members for the borough of 
ewes, in respect of property occupied within the parish of All Saints. 
And the appellant's qualification, described in the list, was a house in 
East Street An objection having been made to the appellant's name, 
he was required, by the revising barrister, to prove that he was entitled 
to have his name inserted in such list, in respect of the qualification 
therein ♦described. And the case states that it was proved that p^g 
the appellant had occupied, as tenant, a house, No. 10, East Street, I- 
in the parish of All Saints, within the borough, since the 25th of Decern- 
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ber, 1842; and that he had removed into that house immediately, and 
without any interval of time, from another house, situate in West Street, 
in the parish of St John, within the said borough, which he had occu 
pied as tenant for considerably more than six months previously to his re^ 
moval, and that each of those houses was of the clear yearly value of 
more than ten pounds. 

It was objected, that upon this evidence it appeared that the appel- 
lant's qualification consisted of the occupation by him of the two houses in im- 
mediate succession, and not merely of the house in East Street, described 
in the list, and it was therefore contended that his name should be ex 
punged from the list It was answered by the appellant, that his quali 
fication was correctly described ; and that, even if it were not, the descrip- 
tion might be amended by the revising barrister under the provisions 
of the Stat 6 & 7 Vict c. 18, s. 40.(a) The revising barrister decided 
that it had not been proved that the appellant was entitled to have his 
name inserted in the list of voters in respect of the qualification described 
in such list; and that he had no power to make the amendment sug 
gested by the appellant; and thereupon he expunged the name of the 
appellant from the list 

The question submitted to the opinion of this court is, whether, under 
the circumstances stated in the case, the name of the appellant was right- 
ly expunged from the list; and we think that it was. 

By the statute 6 & 7 Vict c. 18, s. 40,{a), it is enacted, that whether 
any person shall be objected to or not, no evidence shall be given of any 
»Q . , other qualification than *that which is described in the list of voters, 
J or claim; and that where the name of any person inserted in any list 
of voters shall have been objected to, and notice of the objection given, 
the revising barrister shall require it to be proved that the person so ob- 
jected to, was entitled, on the last day of July then next preceding, to 
have his name inserted in the list of voters in respect of the quali- 
fication described in such list; and in case the same shall not be proved 
to the satisfaction of such barrister, he shall expunge the name of such 
person from the list The question, therefore, is, whether the appellant 
was entitled to have his name inserted in the list, in respect of his occu- 
pation of the house in East Street, without any evidence of any other 
qualification; or, in other words, whether his qualification to vote con- 
sisted of his occupation of the house in East Street, or of his occupation 
in immediate succession of the two houses described in the case. 

By the stat 2 W. 4, c 45, s. 27, it is enacted, " that every male per- 
son of full age, and not subject to any legal incapacity, who shall occupy 
within the borough, as owner or tenant, any house of the clear yearly 
value of not less than ten pounds, shall, if duly registered according to 
the provisions hereinafter contained, be entitled to vote in the election 
of members to serve in parliament for such borough." Now, if the clause 
had stopped here, the occupation by the appellant of the house in East 
Street would have entitled him to vote. But the section proceeds, *^ Pro- 
vided always, that no such person shall be so registered in any year un- 
less he shall have occupied such premises as aforesaid for twelve calendar 
months next previous to the last day of July in such year.'' Under this 
section, therefore, the appellant Would not be entitled to have his name 
inserted in the list of voters in respect of his occupation of the house in 
East Street; for he had not occupied that house for twelve calendar monthsL 

(a) Siqprft, p. 86, n. 
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*Biit by section 28, it is enacted, that the premises in respect of r^gn 
the occupation of which any person shall be entitled to be registered L 
in any year, and to vote in the election for any borough as aforesaid, shall 
not be required to be the same premises, but may be different premises oc- 
cupied in immediate succession by such person during the twelve calendar 
months next previous to the last day of July in such year. 

Under this section the appellant was clearly entitled to have his name 
inserted in the list of voters; and the first question is, whether he was 
entitled to have it inserted in respect of his occupation of the house in 
East Street alone, or whether his occupation of the house in West Street 
formed a part of his qualification, and ought to have been described in 
the list 

On the part of the appellant it was insisted that the right to vote for a 
borough was given to the occupier of premises of the description and 
value mentioned in the early part of the twenty-seventh section, without 
reference to the duration of his occupation, provided the occupier's name 
and qualification were duly registered : and that although by the proviso 
added to that section, and by the enactments of the twenty-eighth sec- 
tion, a condition precedent to the registration of such occupier's name 
and qualification, was introduced — that he should have occupied, for 
twelve calendar months, either the premises in respect of which he 
claimed a right to vote, or those premises and some other similar pre- 
mises within the borough, in immediate succession — yet that the premises 
in respect of which he was entitled to vote, and therefore the premises 
to be described as his qualification, were the premises occupied by him 
on the last day of July. And it was urged that this view of the case 
was confirmed by the circumstance, that it is not required that the period 
of the occupation should be stated in the list; and that the forms pre- 
scribed in the schedule are *not adapted to the description of any p^^g 
other premises than those in the occupation of the voter at the time L 
of the registration, especially where the earlier occupation was of pre- 
mises in some other parish. 

But we think that, the decision of this question ought not to depend 
upon a critical examination of the forms in the schedule, which are in- 
serted merely as examples, and are only to be followed implicitly, so far 
as the circumstances of each case may admit And looking at the whole 
scope and object of the different enactments relevant to this question, we 
consider that the appellant's title to have his name inserted in the list of 
voters, rested upon his occupation of the tivo houses in immediate suc- 
cession, and that he ought to have been registered for both those houses, 
the occupation of which in succession constituted his qualification to vote ; 
for we think that the legislature intended that the registration list should 
afford such information of the nature and situation of the premises, in re- 
spect of the occupation of which each person claimed a right to vote, as 
would enable the other voters to ascertain, by inquiry, the sufficiency o^ 
the occupation and value of each of the premises. And it is obvious that 
for such a purpose, in cases of successive occupation, the description of 
the premises formerly occupied by the claimant would be, at least, as ne- 
cessary as the description of the premises still in his occupation; foi 
without such information it might be difficult to prevent surprise and 
fraud on the one hand, or to avoid groundless opposition on tiie other. 
And we think the language of the fortieth section of the statute 6 & 7 
Vict c. 18, and of the twenty-eighth section of the statute 2 W. 4. c. 45, 
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sufficiently explicit to carry this intention into effect. We are therefore 
of opinion that a description of all the premises occupied in succession 
during the twelve calendar months should be inserted in the list as 
forming the voter's qualification. 

1^ -. *And as the whole object of the notice would be defeated if the 
•i omission of any part of such qualification could be remedied at the 
court of revision^ we are also of opinion that the addition of the premises 
in John Street to the qualification inserted in the list, would have been a 
change in the description of the qualification not warranted by the pro- 
visions of the fortieth section, and that the revising barrister was right in 
refusing to make such alteration, and in expunging the name of the ap- 
pellant from the list Decision affirmed.(a) 



♦98] •Borough of BRADFORD. 

COOPER, Appellant; COATES, Respondent 

pTKtioe as to deliveiy of pa^r-books. 

Hie duties of a postmaster in leoeivin^ and forwarding notices of objection under tlie registnitian 
act, axB merefy ministerial, and may, m his absence, be performed by a clerk. 

This was a consolidated appeal. When the case was called on for 
argument, Tinj)AL, C. J., remarked that no paper-books had been de- 
livered to the judges; and stated that a similar practice must be ob- 
served in regard to these appeals, as in special cases; viz., that the ap« 
pellant must deliver copies of the case to the two senior judges, and the 
re«9ondent, to the two junior judges. 

The case, the facts of which are stated below, therefore stood over for 
some days, when it was argued by Bompasj Serjt, for the appellant, and 
J. L. AdolnhuSj for the respondent 

Robert Waterhouse, whose name was inserted in the list of voters for 
the borough of Bradford in the county of York, objected to the name of 
William Allan being retained in the list of voters for the said borough, as 
not having been entitled, on th^ 3 1st day of July, 1843, to have his name 
inserted in any list of voters for the same borough in respect of a house 
alleged to be occupied by him at Westgrove Street, in the town of Bradford. 

On behalf of the objector it was shown that all the requisitions of the 

6 & 7 Vict c. 18, 8. 17, as to the delivery of the proper notice to the 

overseers had been complied with, and all the directions of sect 100, of 

*99l ^^® *^™^ *^^ (6)were also proved to have been strictly ♦adhered to, 

J except that the notice directed to the party whose name was ob- 

(a) The fortieth section (supra, 86,(6)) idatos to two classes of defects only. The first daas 
consists of cases in which there is n total omission of ** the Christinn name, or the nature of the 
quai'ficntinn^ or the local or other description of the property." Here, the omission of " the nature 
of the qualification'* was not totaL The second class embiuoes cases of insufficiency of description 
" lor the purpose of ^being identified." Here, the description, such as it »> was sufficient ibr the pui^ 

Eae of identification. The defect was, not totai omission or misdescription , either of which might 
ve been amended; it was a case o( partial omission^ which is unamendable. 
(h) 6 & 7 Vict c. 18, «. UK), enacts that it shall be sufficient in every case of notice to any 
pemn objected to in any list of county, city or borough voters, and in the livery of the city of Lon- 
aon, and also, in the case of county voters, to the occupying tenant whose nanie and place of abode 
appeals in such respective list as aroresaid, if the notice so required to be given as aforesaid, shall 
be sent by die post, free of postage, or the sum chargeable as postage for the some being first paid, 
directed to the person to woom the same shall be sent, at his place of abode as described in the said 
list of voters; and whenever any person shall be desirous of sending any such notice of objection by 
the post, he shall deliver the same, duly directed, open and in duplicate to the postmaster of any 
pQifeK)flke where money-oiden are received or paid, within such hours as shall have been prevknuly 

F 
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jected to was delivered open and in duplicate to the postmaster's ma- 
naging clerk, instead of the postmaster himself, who was proved to have 
been absent from Bradford at the time such notice was delivered ; and 
that the duties as to comparing the notice with the duplicate, and 
stamping and returning the latter to the party bringing the same, were 
performed by the managing clerk, and not by the postmaster himsel£ 
On the production of the stamped duplicate by the party *who r^i^rj 
posted such notice, the barrister decided that this was evidence of '- 
the notice having been given to the person, at the place mentioned in 
such duplicate, on the day on which such notice would, in the ordinary 
course of post, have been delivered at such place. The agent for the 
party objected to contended that the notice should have been delivered 
to, and examined by, the postmaster himself; and thereupon the party 
objected to having declined to attempt to substantiate his right to be re- 
tained in the list of voters, the barrister expunged his name from such 
list (Signed) E. E. D — , Revising Barrister. 

The case then stated that Cooper (the appellant] who was an attomey- 
at-law, on behalf of the above-named William Allan, and also on behalf 
of all the other persons interested, as appellants, in this matter, appealed 
from the above decision. 

(Then followed the names of twenty-eight other parties.) 

And that Coates (the respondent,) on behalf of Robert Watcrhouse, 
agreed to appear and answer the appeal. 

Bompns, Serjt for the appellant The question depends upon the 
construction of the 100th section of the registration act,(a) whereby an 
objector is empowered to send a notice of his objection, by post, to the 

})arty objected to ; but it is required that the notice so sent, shall be de- 
ivered open, and in duplicate, to the postmaster of any post-office where 
money-orders are received or paid, within certain hours to be notified. 
The postmaster is to compare the notice and the duplicate; and on being 
satisfied that they are alike in their address ^and contents, he is r*|/)| 
to forward one of them to its address by post, and to return the •- 
other duplicate, duly stamped, to the party who brings it The question 
therefore is, whether these duties are imposed on the postmaster himself, 
or whether they may be performed by any clerk in the post-office. The 
objector is not compelled to post the notice of objection. He may resort 
to the mode of service pointed out in sect 17, and either personally 
serve the notice on the party objected to, or leave it at his place of abode. 
It is an important protection to the party who has to exercise the fran- 

given notioe of tt aach postpoffioe, and under notii regulations with renpect to the regiatnition of such 
kttexB, and the fee to be paid for such irgistration (which fee riiall in no case exceed two-pence awet 
end above the oidina^ rate of postage,^ as ^lall from time to time be made by the postmaster^ien^ 
rel in that behalf; and in all cases in which such fee ihall have been du^ paid, the postmaster shaH 
oompare the said notioe and the duplicate, and, on being satisfied that tfciey are alike in their addieM 
and m their contents, shall (brwaid one of them to its address by the post, and shall return the oAer 
to the party bringing the some, duly Btami)od vritfi the stamp of the said post-office; and the pro- 
duction fay the party who posted such notice of such stamped duplicate siall be evidence (as to 
which, vide post, 103,) of me notice having been given to the person, at the place mentioned in 
such duplicate, on the day on which such notioe would in the (ndinaiy coune of poet have been 
dehvereo to snch place: provided also, that if no place of abode of the person objedted to rfuJl be 
described in the said list, or if such place of abode shaH be situate out of the United Kingdom, then 
it rfiall be sufficient if notioe shall be given to the said overseen^ and to such occupying tenant as 
aforesaid (if any^ in the case of a county voter, or, in the case of a dty or borou^ voter, to the 
ovo raoc r s or to the town dcrk, or in the case of a liveiy-man of the city of London, to the seoonda- 
lies and derk of the paitKular company to whk^ the person objected to ihall bekmg, as in each <tf 
the oases henjnbefero retpiired.'' 

(a) BagA, p. 96; n. 
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chise, that the notice of objection should be properly served ; a wrong 
would be done to him if his name were improperly struck off the list 
The intention of the legislature was, to insure the receipt of the notice 
by him. With this view they have fixed upon the postmaster as the 
person who is to receive and compare the notices of objection that are to 
be transmitted by post But it is not every postmaster who is competent 
to perform these duties. The legislature has specially fixed upon the 
master of a post-office where money orders are received and paid.(o) 
This shows that he must be a responsible party. His duties are not 
merely ministerial ; he has to compare the notices, to see that the ad- 
dresses are correct, and to take care that one notice is 'actually sent by 
post He is in fact to exercise his discretion and judgment The pro- 
duction of the stamped duplicate is not the only evidence of the notice 
having been sent; for the 100th section requires that such production 
shall be " by the party who posted such notice." He may therefore 
be examined as a witness. If the clerk who performed the duties in this 
instance might lawfully do so, any other clerk would be equally com- 
petent The clerk here is not even a deputy postmaster; nor does it 
*102l ^^^^ *appear that he was specially appointed to perform the 
^ duties of postmaster. The absence of the principal is no answer 
to the objection, as certain hours, within which the notices are to be de- 
livered, are to be specially fixed by the postmaster-general. [Maule, 
J. If the provisions of the section apply to the principal office in London, 
is it requisite that the postmaster-general should be there to receive the 
notices?] It is not necessary that the party should post the notices at 
the principal office. [Maule, J. But suppose he does post them at that 
office, there being nothing in the section to prevent him from so doing.] 
There may be a postmaster at that office. If not, the objector could not 
post the notices there under this section. 

In the interpretation clause,(6) various instances are given of clerks 
or officers to whose deputies or representatives the provisions of the act 
are declared to apply; thus the words "clerk of the peace" "shall com- 
prehend and apply to any deputy, or other person exercising the duties, 
of such clerk of the peace." There are similar provisions as to a town- 
clerk and overseers; but no mention is made of a postmaster. The in- 
ference from this strengthens the argument that he cannot act by deputy; 
but that he must himself be satisfied that the copy which is to be posted 
is correct [Maule, J. That does not seem inconsistent with the duty 
being merely ministerial.] The duty depends upon an exercise of judg- 
ment, and is therefore, at least, qtuisi judicial. If a mere obedience to 
written directions were all that was required, that would be a ministerial 
duty. [Maule, J. The ca^e of a post-office being kept by a postmistress 
does not appear to be provided for.] In such a case the masculine gendei 
would probably be considered to include the feminine; but if not, the 
♦lO*?! consequence would merely be 'that the party could not post the 
* -I notices at that particular office, but must either serve them, under 
tlie 17th section, or post them at some other office where there was a 
postmaster An additional reason why the postmaster may have been 
considered the proper party to be selected for this office is, that he is 
precluded from voting at an election; but a clerk in the office is not dis- 
qualified. 

•71 L. Adolphusy for the respondent As to the last observation the stat 
(a) See3&4y]ctc.96,i.38. {b) Sect 101. 
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22 Geo. 3, c. 41, enacts that no '^ postmaster, postmaster-general or his 
or their deputy or deputies, or any person employed by or under him 
or them, in receiving, collecting or managing the revenue of the post- 
office, or any part thereof, &c., shall be capable of giving his vote " at any 
election. Every person therefore employed as ^ managing clerk " in a 
post-office would be disqualified. (a) 

But it was not competent to the revising barrister to entertain the ques- 
tion as to the sufficiency of the posting. By the 100th section the pro- 
duction of the stamped duplicate is made statutable evidence of the notice 
having been given to the party objected to. The section says tliat ^^ the 
production by the party who posted such notice of such stamped dupli- 
cate, shall be evidence{b) of the notice having been given to the person 
at the place mentioned in such duplicate," &c. [Tindal, C. J. The 

Eostmaster is required to return the stamped duplicate to the party who 
rings the noticesj^ But the postmaster is not required to stamp the du- 
plicate himself. He is to return the duplicate " duly stamped with the 
stamp of the said post-office;" and the words **«icA stamped duplicate" 
in the next sentence must refer to the condition previously mentioned, 
*viz., that the duplicate must be duly stamped. The production r^j/w 
of such stamped duplicate is all that the barrister can require as *- 
proof that the party objected to has received the notice. The case here 
states that all the directions were obsen^ed, except that the notice was 
delivered to the clerk, and that he performed the functions of comparing, 
stamping and returning the duplicate. It is not said that the objecting 
party knew that all the requisite functions were not performed by the 
postmaster. It was not intended by the act to let in inquiries before the 
revising barrister as to the proceedings in the post-office, or as to the title 
of the postmaster or his agent If there has been found a negligence in 
the case, it might be a ground for an indictment or an action ; but that will 
not bear upon the question of evidence. Any evidence before the bar- 
rister as to the party who received or compared or returned the duplicate 
was superfluous. There are analogous cases where instniments required to 
be stamped have been stamped after their execution^ upon payment of a 
penalty,and the courts have refused to allow any inquiry as to the time when 
the stamp was affixed: as in Rex v. The Inhabitants of Preston^ 5 B. & Ad. 
1028, 3 N. & M. 31, see antfc, Vol. IV. 178, n., where an indenture of 
apprenticeship, without premium, was executed on the 27th of April, 
1825, but was not stamped till July, 1832, when a W. stamp was put on 
it, and a 5/. penalty paid. Afterwards a double duty (2/.) was paid. The 
indenture was offered in evidence to prove the settlement of a pauper 
by service under-it; and it was held that as it was not within the statute 
8 Ann. c. 9, which limits the time fpr stamping indentures, the court 
was not called upon to notice the circumstances under which the stamps 
were affixed. [Tindal, C. J. The stamp acts merely require the courts 
not to receive in evidence instruments which are not duly stamped.] In 
^Doe dem. Dxmcan v. Edwards^ 9 A. & E. 554, 1 P. & D. 408, ^^ . 
it was held that where a document was produced with a seal pur- »■ 
porting to be a seal of the insolvent debtors' court under the 7 Geo. 4, c. 57, 
6. 76,(c) it was not necessary to prove that the seal was actually the seal of 

(a) See MSymon's ease, Glasgow, 1 Pedcw. 352. 

ib) Ant^, 99, n. It is not nud that it ihaU be roncAcWoc. 

(e) By which oopieB of the achedule, dec {mrporting to be copied by the officer, &c ''and scaled 
witfi die seal of the said court/' are to be admitted in evidence without any proof, ** fttitiier than dia 
the same is seakd with the seal oftfae said court." See 1 db 2 YicLc. 110,s. 105. 
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the court In that statute there are particular directions that the proper 
officer shall affix the seal ; but upon the document being produced with a 
seal that merely purported to be the seal of the insolvent court, the court of 
Queen's Bench would not inquire into the duties of the officer. It was 
clearly intended, by the 100th section of the registration act, to obviate 
the necessity of going into any question before the barrister as to the pre- 
vious acts required to be performed at the time of posting the notice. 

If, however, the question as to the compliance with 5ie statute is to 
>>e entertained, it is submitted that all has been done that was necessary. 
The postmaster has performed his duties per uliunu The acts performed 
by his clerk might be taken advantage of either by, or against, the post- 
master. The interpretation clause provides for acts, not to be performed 
by agentSy but by persons who stand in the place of the parties specially 
named in the act The legislature must be presumed to have had in view 
other statutes relating to the post-office. By the post-office management 
act, sect 9y{a) it is enacted that the postmaster-general may appoint suffi- 
cient deputies, agents and servants under him for the better managing 
the post-office revenue; "and whenever the postmaster general is, by the 
*1061 Po^^"<>®<5e laws empowered *or required to do any act, all such 
-I deputies, &c. according to the nature and extent of their commis- 
sion or deputation or appointment, shall be construed to be so empow- 
ered or required, unless the contrary be expressed therein." The 1 00th 
section of the registration act may be considered as incorporated with 
the laws relative to the post-office ; but there is nothing in that section 
to prevent the performance of the specified acts by deputy. The " post- 
master" is, properly, the postmaster-general. The local postmaster is 
his deputy ; and the postmaster's clerk is the servant of the local post- 
master, or his deputy to do particular acts. The act of the servant is the 
act of the postmaster. There is nothing in the registration act to annex 
the duty to the person of the postmaster. The general rule of law is, 
that where a party is required to do any act which is not judicial or 
inseparable from his own person, he may do it by deputy ; Bac. Abr. tit. 
Offices and Officere (L), Com. Dig. tit Officer (B). In Medhurst v. 
Waiiey 3 Burr. 1259, it was held that a high constable might appoint a 
deputy for the purpose of billeting soldiers; though it was contended that 
that was a judicial act, as it was the effect of the judgment of the agent, 
and an appeal was given from his act Lord Mansfield, C. J., there 
said, ^Mt is taking the definition too large to say that every act where 
the judgment is at all exercised, is a judicial act: a judicial act is sup- 
posed to be done pendente lite (of some sort or other]." In that case the 
high constable had to exercise some discretion and judgment, as the post- 
master has here; but the duties required in either case might be efficiently 
performed by deputy. The requisition that the postmaster is to be " satis- 
fied" that the notice and duplicate are alike, is not sufficient to raise judicial 
* 1 071 ^""c^*o"5 5 ^®^ *^® ^^ ^^ ^® " satisfied " *mercly by an inspection of the 
-I document It does not follow because a particular person is men- 
tioned in an act ofparliament,that his servant or deputy is excluded. Thus, 
in Phelps V. fVinchcombey 3 Bulst 77, 1 Roll. Rep. 274, Sir F. Moo. 845, 
2 Danv. Abr. 482, pi. 1, it was held that a deputy-constable was within the 
Stat 7 Jac. 1, c. 5, which gives double costs to a " constable" against whom 
an unsuccessful action is brought for any thing done in the execution of 
his office. Lord Coke in that case observed, " In divers places the custom 
(a) 7 W.4,dcl Vict.c.30. 
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66 Cooper v. Coates. M. V. 1843. [107 

is, that they do use in such cases to make a deputy, as in London; the 
writ is vicectmitly he makes his deputy, the under-sheriff," 3 Bulst 77 
And again, referring to the statute under consideration, Lord Coke add- 
ed, ^<by this statute double costs are given to a constable; and a deputy- 
constable is within the intent and meaning of it, for that he is a constable 
pro tempore; so a sheriff is named therein, and his under-shmff shall have 
oenefit of this also," 3 Bulst 78. So, in Medhursi v. Waiiey which turned 
upon the mutiny act in which a constable is the party mentioned. [Er- 
SKiNE, J. By die 100th section of the registration act, certain hours are 
to be fixed during which an objector may post his notice.] Probably 
that was for the purpose of ensuring the attendance of some person com- 
petent to perform the requisite functions. 

The doctrine that the postmaster must perform all the acts personally, 
would give rise to great inconvenience. And if there is any doubt as to 
the construction of the statute, an argument ab inconvementi{a) is entitled 
to consideration. Would it be considered necessary to prove before the 
revising barrister, that the party who examined the notices, &c. was the 
postmaster himself, and not a clerk ? It would be almost ^impossi- p^, . ^g 
ble to prove the identity of the party. In Leak v. Hotoellf Cro. »■ 
Eliz. 533, it was held that, where a deputy de facto exercised the place 
in the custom-house, although he were not so de jtire, it should not pre* 
judice the merchants who made certain compositions with him. Here, 
the clerk is acting as the postmaster, and may be considered as the postr 
master de facto. So in Parker v. JS«/f, 1 Ld. Raym. 658, I Salk. 95, Ld. 
Holt, 221, 12 Mod. 467, it was held that a surrender taken by one who 
was steward of a manor de factOy though not de jurey was good. And it 
was there laid down that a deputy may do whatever his principal might 
have done, except making a deputy. 

Bompasy Serjt, in reply. The cases of a sheriff, a constable and a 
stewara of a manor, are all instances of well-known officers. In such 
and other cases, custom has given the principal a power to appoint a 
deputy; but it can only be lor specific purposes. In Miles v. Bough, 
3 Queen^s Bench Rep. 845, 12 Law Journ. N. S. Queen's Bench, 74, 
which was an action for calls under the Clifton suspension bridge act,(6} 
by the 109th section notices were required to be signed <' by any three 
or more of the trustees, or by the clerk or clerks, for the time being, 
to the said trustees, by their order;'' and it was held that a signature to 
notices by an attorney, who acted for the clerks, and was deputed by 
them to make such signatures, was not sufficient 

Inconvenience may follow whichever way the act is construed ; it must 
nevertheless be construed according to its plain and expressed meaning. 
The object of the enactment is, to protect against fraud; and for that pur- 
pose the party selected to examine the notices is a responsible officer. As 
to the production of the *stamped copy being conclusive evidence r»jQg 
before the revising barrister, — ^the words of the section are, " the ^ 
production of such stamped duplicate shall be evidence," &c; the word 
<< such " refers to the whole preceding sentence. The question in this 
case is not with respect to a party acting as postmaster — if the case were 
so stated it miglit probably be sufficient; but it is expressly stated that 
the party who performed the functions was the managing clerky and that 
the postmaster was absent Cur. adv. vuU 

Tin DAL, C. J., now delivered the judgment of the court 
(€) VidtCaLitt.Ua.66a. (h) U G.4,& 1 W.4,clm. 
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The question before us in this case was, whether the delivery of the 
notice directed to William Allan, the person whose vote was objected to, 
was a sufficient delivery within the meaning of the hundreth section of 
the 6 & 7 Vict c. 18. 

The objection taken before the revising barrister was, that the notices, 
both open and in duplicate, were delivered to the poalmaaler^s managing 
elerk instead of being delivered to the posmaster hmatlfy who was proved 
to be absent from Bradford at the time such notice was delivered ; and 
that the duties, as well of comparing the notice with the duplicate, as of 
stamping and returning the latter to the party bringing the same, were 
performed by the managing clerk, and not by the postmaster himsel£ 
And, whether this was a sufficient compliance with the requisites of the 
hundredth section of the statute, was the question. The revising barris- 
ter held that it was; and, upon consideration, we think his decision is 
right 

1 must confess that my mind was at first strongly inclined to the 
opinion that the proper construction of the statute required the several 
acts specified in the hundredth section to be performed personally by 
*iiol ^^ 'postmaster; founding my opinion principally on the ground 
J that the postmaster is named in the section without any mention 
of a deputy or assistant, and that the interprepation clause {s. 101,) which 
in some instances authorizes acts, directed to be performed by principals, 
to be performed by subordinate officers, is silent as to the office of post- 
master. But, upon further consideration, I agree with my brethren in 
thinking that the intention of the legislature was, to authorize these acts 
to be done by a clerk or servant of the postmaster at his office, acting in 
his aid and assistance, and under his direction and control. 

That the term " postmaster" where it first occurs in the section cannot 
be strictly and literally confined to the postmaster personally, seems ne- 
cessarily to follow from the extreme inconvenience that must result if 
such construction should be adopted. According to the terms of the act, 
the notice and its duplicate are to be delivered to the postmaster. The 
delivery, therefore, even to a clerk or servant at the office, although all 
the subsequent duties were performed by the postmaster himself, would, 
upon that construction, be no compliance with the statute. The very 
hand of the postmaster himself must be that into which the notice is de- 
livered. But the postmaster may be personally unknown to the party 
who brings the documents. What evidence is he to furnish himself with, 
that the delivery was made to the real postmaster, if that point should 
afterwards be contested? In what state of uncertainty must the party 
who sends his notice by the post be left, if, at the time when he means 
to avail himself of it, he is liable to be defeated by evidence that it was 
not the postmaster himself, but a clerk who took it from his hands? The 
same difficulty would equally apply to the performance of the other 
*1 1 11 ^^^^^ imposed on the postmaster; for it would *be dangerous and 
-I inconvenient that, after the objecting party has complied with the 
requisites of the statute so far as he was able, evidence might be given 
that the postmaster was disabled by illness from attending personally at 
the time, or that he was absent from some other unknown cause, and 
that the duties were performed (as in this instance,) by his managing 
clerk. And, ftirther, if the statute meant, that in every case, the com- 
parison of the two documents must be made by the postmaster himself, 
It is obvious that, in populous places — take Londqa for.ezan^ile, whert 
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a great number of these notices might come at the same time, and imme- 
diate transmission might be necessary — a compliance with the statute 
would be absolutely impracticable, if the eye and mind of the post- 
master himself was essential to give validity to the notice, and the as- 
sistance of a clerk or servant inadmissible. 

That the duty required by the act may as well be performed by an as- 
sistant managing clerk as by the postmaster himself, is undeniable. It 
cannot be said, with any ground of reason, that comparing the two docu- 
ments together, and pronouncing them to agree, is & judicial act; the re- 
ceiving of the documents, the stamping and returning of one of them to 
the person bringing them, it is needless to say, are ministerial acts, and 
those of the lightest order. We must therefore think, if the legislature 
had, for any reason, intended to confine the performance of the duty to 
the postmaster personally, there would have been an express provision 
to that effect; and that all that was required by the legislature was, 
that the party should deliver the notice open and in duplicate at the 
proper post-office for examination, within the hours properly notified 
under the act; that he should pay the proper fee for its registration, and 
wait for, and receive back, one of the duplicates stamped *with r»||p 
the post-office stamp; after which the production of such stamped I- 
duplicate is made sufficient evidence of the service of the notice. And, 
as this appears to have been substantially complied with in the present 
case, we hold that the objection to the notice fails, and that the decision 
of the revising barrister is right and must be affirmed. 

Decision affirmed. 



Borough of GREENWICH. 
DOBSON, Knight, Appellant; JONES, Respondent 

An the raigeon of Greonwicfa Hoapital, occupied, as luch, a hocue at tibe infinnaiy in the hospital, 
which was appropriated to the nugeon. Kepain were done by the oommiBaionera of the bospilal. 
The snigeonB to the hospital, when not provided with a residence withoi the hospital, were allowed 
a weekly sum as lodging money, llv the regulations of the coromisBicneTB of the hospital, no 
officer of the hospital is dlowed to make any exchange of ^nrtmenta. 

Held, that A. did not occupy the house *^a» tenant," inasmuch as he was required to occupy die 
same witfi a view to the more efficient perfimnanoe of his duties as suigeoo. 

William Jones objected to the name of Sir Richard Dobson, Knight, 
being retained in the list of persons entitled to vote in the election of 
members for the borough of Greenwich, in respect of property situated 
within the said borough; in respect of the qualification for which his 
name was inserted in the list, that is to say, 



Boon. 


uifirmaxy. 


Griecnwidi Hoi|)itaL 



The facts of the case were as follow: — 

The appellant, who is the surgeon of Greenwich Hospital, has occu- 
pied a house at the infirmary in the hospital for the last nineteen yean 
and upwards. It is a house appropriated for the surgeon of the hospital, 
*and he occupies it as such. He took possession of the house rwiiq 
jpon beinff appointed surgeon, and has occupied it ever since. ^ 
The house is of the clear yearly value of \QL and upwards. The furni- 
ture in the house belongs to him. He did not pay for any fixtures on 
going into the house, and if any repairs are required, he applies to the 
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commissioners of the hospital, by whom whatever is necessary is done. 
The name of the appellant is upon the rate-books, as rated for the house, 
and the rates and window-taxes in respect of it have been paid. Nc 
poor-rates or window-tax have ever been demanded from the appellant, 
nor has he ever paid or tendered the amount of any rate or tax for the 
said house, but the rates and the window-tax have always been paid by 
the commissioners of the hospital. It was stated by the appellant that 
he had never had any communication with the lords commissioners of 
the admiralty, by whom he was appointed surgeon of the hospital, upon 
the subject of the payment of the rates. The appellant also stated, that 
he had a written appointment, but he did not produce such appointment, 
nor did he show by what tenure he held the office of surgeon. A 
printed paper, purporting to be particulars of a part of an order in council 
of the 23d of January, 1805, containing certain rules and regulations, 
was produced by the appellant, and which he stated he had received 
from the office of the inspector-general of hospitals at the admiralty-office, 
containing the following order: — 

" Surgeons of hospitals, when not provided with a residence within the 
hospital, to be allowed fifteen shillings a week, lodging-money." 

A book was also produced, copies of which had been furnished by the 
government to the different officers of the hospital, containing << Regula- 
tions established by the lords commissioners of the admiralty, for the 
♦il4l government *of Greenwich Hospital,'^ dated the 4th of June, 
J 1829, and one of those regulations is as follows: — 

<< All officers and others, having separate apartments, are to inhabit 
those assigned to them ; and no exchanges or other appropriation, of apart 
ments or alterations therein are to be made without our express per- 
mission. They are to use their best endeavours to preserve them unim- 
paired, and in a neat and proper state of cleanliness and repair ; and they 
will be required to make good any loss or injury arising from negligence 
or inattention on their part" 

The regulations above referred to were made by the lords commission- 
ers of the admiralty under and by virtue of an act of parliament, 10 G. 
4, c. 25, intituled, " An act to provide for the better management of the 
afiairs of Greenwich Hospital;" bv sect 3, of which act it is enacted, 
^ That the whole of the affairs of the said royal hospital, and the com- 
missioners of Greenwich Hospital hereby appointed, and their successors 
to be appointed as hereinafter directed, and all other the officers and per 
sons appointed to the said hospital and to any situations connected there- 
with, and to the schools of the said hospital, shall be under the authority, 
control and direction of the lord high admiral, or commissioners for exe- 
cuting the office of the lord high admiral, for the time being; and the ap- 
pointment of all officers of the said hospital, civil and military, (except 
the governor, lieutenant-governor and commissioners of the said hospital, 
who shall be appointed by His Majesty, His heirs and successors) and 
the appointment of the chaplains thereof and of the rectors, vicars and 
perpetual curates of the livings and chapelries belonging, or which may 
belong, to the said hospital, and the establishing of rules, orders and re- 
gulations for the guidance of the commissioners of Greenwich Hos- 
pital and their successors, in the management of the estates and property 
•11 Tl ^^ ^^^ ^^ *hospital and the admission of officers, pensioners and 
J nurses into the said hospital, and the salaries to be paid to all such 
officers and persons respectively, shall be exercised by, and vested in, the 
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lord high admiral, or commissioners for executing the office of lord high 
admiral, for the time being, who shall have full power to remove from 
the said hospital, and from any situation connected therewith, any officer 
or other person as aforesaid, (except the governor, lieutenant-governor, 
and such commissioners, rectors, vicars, and curates) who shall be guilty 
of any misbehaviour in their said respective situations of officers.^' 

The case then stated that the revising barrister was of opinion, upon 
the facts above stated, — 

First, that the appellant did not occupy as owner or tenant, within the 
meaning of the statute 2 W. 4, c. 45, s. 27, and 

Secondly, that he had not paid the rates and taxes pursuant to the enact- 
ment in the same section: 

That consequently he was not entitled to have his name retained in 
the list 

And that the revising barrister therefore allowed the objection^ and 
expunged the name of the appellant from the list accordingly. 

(Signed) J. E — , Revising Barrister. 
The case was argued in last Michaelmas term, Monday, Nov. 20th, 1843. 
Byles, Serjt, for the appellant The questions in this case differ in 
some points from the Chatham cases,(a) and are, first, whether the ap- 
pellant occupied the house in question ^' as owner;" secondly, whether 
he occupied, " as tenant,'* and, thirdly, whether he has paid the rates and 
taxes. 

•First By the statute 10 G. 4, c. 25, ss. 2, and 21, all the real r«||g 
property connected with the hospital is vested in the commission- *• 
ers; the strict legal estate of the appellant's house is therefore in them. 
Although the nature of the appointment held by the appellant is not 
stated, it is not material ; the third section of the act specifies the terms 
on which he holds; and it appears that the appointment is in the lords 
of the admiralty ; they are the only parties who have the power to re- 
move the appellant for misbehaviour; it is therefore in effect an appoint- 
ment for life; Bac. Abr. tit Offices and Officers, H.(6}. The case states 
in effect that the residence is annexed to the appellant's office being ^' ap- 
propriated for the surgeon of the hospital." The appellant is the owner 
of the house, in the ordinary and popular sense of the term. If he had 
claimed to vote for the county, he would have shown that he had an office 
for life, and that he was the occupier of the house annexed to such office. 
He would have been entitled to a vote, as in the case of a parish clerk 
or schoolmaster, &c., Rogers El. 126, et seq. Elliott Reg. 22, et seq. 
Two parties must concur, before the appellant could be legally turned 
out of possession. The commissioners of the hospital, in whom is the 
legal estate, are the only parties who could eject him, but they could not 
do so, unless he were dismissed by the lords of the admiralty. The 
twenty-seventh section of the reform act does not require the occupier 
to be the legal owner of the premises, but merely that he should occupy 
them "as owner." If the legal owner were intended, neither a mortgage 
nor cesttU que trust in possession, could vote; nor a parish clerk or a dis- 
senting minister, where the legal property was vested, as is usual, in trus 
tees. [CoLTMAN, J. The right to vote is in such case generally annexed 
to the office.] 



(a) Hughes, app.; Overseers of Chaiham. rem. antd, p. 54. 
(6) Citmg Co. LilL 42; ^ '^" ^ ~ " ^ 



RoH Abr. 844; Show. FteLCa. 161. And aae 2 Baym aa Coavef^ 
waaag, Ac 38 n. 5th «d. 
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^Y\7i 'Secondly. The appellant is at least tenant at will to the com- 
J missioners of the hospital, who are the strict legal owners. He 
has sufficient interest to maintain a trespass against a wrong doer. It is 
not necessary to contend that he could bring trespass against the commis- 
sioners; for if he is tenant at will to them, their entry would determine 
the wilL But the question is, could the commissioners bring trespass or 
ejectment against him, without a previous demand of possession ? It is 
submitted Siey could not, even if the lords of the admiralty were out 
of the question. ^Tindax, C. J. How far would that doctrine hold, 
where the occupation was in respect of services? In the case of a shep- 
herd or coachman occupying premises belonging to his master, he might 
perhaps maintain trespass against a wrong doer, but he would hardly be 
considered a tenant] In Rex v. The In^itants of Chedistony 4 B. & C. 
230; 6 D. & R. 269, a pauper, who rented a farm in C. assigned it to P. 
apon trust to cultivate it and pay the pauper's debts, &c. The lease ex- 
pired in 1817; no settlement of accounts took place; but P., without the 
authority of the pauper, then hired a house in H. at the yearly rent of 
182., to which the pauper and his family removed, and they resided there 
for more than two years. The pauper never paid any rent or taxes, but 
P. was rated and paid the rent and taxes; and it was held that the pauper 
gained a settlement in H. by the occupation of the house. In Rex v. 
The InhabUanU of Lakenheath, 1 B. & C. 531 ; 2 D. & R. 816, the master 
of a charity school, who was removable from his office at pleasure, resided 
for seven years, rent free, in a house of the annual value of 10/., where 
other parish schoolmasters had resided before. Part of the house he un- 
derlet to the parish at an annual rent; and it was held that this was a 
coming to settle upon a tenement of the value of 10/. per annum, within 
«iiftl *^^ meaning of the 13 & 14 Car. 2, c. 12; and that the pauper 
-I thereby gained a settlement Holrotd, J., observed in that case, 
** I think that the schoolmaster was tenant at will of this house. The legal 
possession of the house was in him, and not in the lord or receiver of the 
manor." Rex v. Fittongleyj 1 T. R. 458, there cited, is to the same effect 
In Bex V. Camfieldy Ry. & Moo. C. C. 42, the occupation of a house by a 
party who was a toll-collector, and stood in the situation of a servant to his 
employers, was held sufficient to support an indictment for burglary in the 
house which was described as the dwelling-house of the collector. The 
appellant would be tenant at will to the commissioners, even if their dis- 
cretion were not fettered; but the case is much stronger when their will 
is restrained by the fact that the appellant cannot be dismissed during 
good behaviour. (Mauls, J. Where does it appear that he is appointed 
during good behaviour?] It is to be gathered from the third section of 
the 10. G. 4. [Maule, J. That section does not appear to restrict the 
lords of the admiralty to appointments during good behaviour. Is there 
any necessity that a party appointed surgeon to the hospital must conti- 
nue so for life? Supposing he became old or blind.] Probably he would 
be in the same situation as the rector, and would oe compelled to per- 
form his duties by deputy. [Maule, J. The case of the rector may be 
provided for by the ecclesiastical law, with which we are not acquaint- 
«L(.)] 

(A) fai «71beFi»icitfaii»iiMeyeaj^M.9, H.6,&.32,pL3,PMon, J.,«nri>''Iftii^ 
fail mother, thu k a kwfiil imnnige wiih it« tiQ it be dewed; for when tlie baniiB and espounu 
■to made infacit eo^Ssnas, that k aafficieiit/or us; and it doea not belong to us to inquire wfacdiw 
Ihii ia a lawful mazriage or not" 
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(The argument upon the second point raised by the revising barrister 
'ks to the sufficiency of the payment of the rates, is omitted, as the court 
did not pronounce any *opinion upon it Litt S. 334; Co. Litt r«i|g 
206, a; 18 Vin. Abr. tit Ratihabitio; CtdUn v. MorHsy 2 Sterk. L 
N. P. C. 577, jR. V. Lower Hevfordy 1 B. & Ad. 75, ant^, 47, R. v. Openr 
shawe^ I W. Bla. 463; Burr. Sett Ca. 522, and 6 & 7 Vict c. 18. s. 75, 
were cited on the part of the appellant; and R. y. South Kilvingtony 3 6. 
& D. 157, R. V. Bridgnorthy 10 A. & E. 66; 2 P. & D. 317, and R. v. 
Mehonby, 12 A. & E. 687, on the part of the respondent) 

Kinglake, for the respondent The appointment of the appellant is 
clearly not an office. There is nothing to distinguish this from the com- 
mon case of master and servant The appellant is similarly situated to 
the surgeon of any other hospital. He is paid by a salary under the act 
of parliament It is not the case of an annexation of a house to an office. 
The lords of the admiralty may change the lodgings of the surgeons, or 
may provide them with a residence elsewhere, and furnish them with 
lodging-money. A parish clerk or a schoolmaster does not vote in re- 
spect of his office. If a parish clerk is in possession of lands of the value 
of 40$., an old endowment will be presumed, and he is considered as a 
freeholder; and in that way only is he entitled to vote. So, the school- 
master, JS. V. Lakenheathj supri, 117, established that a parish school- 
master, so far from having a freehold, was only a tenant at will; the case 
is therefore directly opposed to the doctrine set up in the first branch of 
the argument on the other side.(a) In Rex v. Ckediston no service was 
to be rendered. Here, the occupation is in respect of service only. 

Bylesj Serjt, was heard in reply. 

*TiNDAL, C. J., now delivered the judgment of the court r»120 

In delivering our opinion upon a former case, in which Hughes ^ 
was the appellant, and the overseers of the parish of Chatham were the 
respondents,(6) we laid down at some length the principle upon which we 
thought the class of cases to which- the present appeal belongs, ought to 
be decided; and we drew the distinction between those cases where 
officers or servants in the employment of government are permitted to 
occupy a house belonging to the government as part remuneration for the 
services to be performed, and those in which the places of residence are 
selected by the government, and the officers or servants are retfuired to 
occupy them, with a view to the more efficient performance of the duties 
or services imposed upon them. Upon that occasion, we declared our 
opinion to be that those officers or servants who fell within the first de- 
scription might properly be considered to occupy as tenants, although the 
residence was allotted to them as such officers and servants, and although 
they might, if such residence had not been allowed to them, have had an 
additional allowance for lodeing- money; whilst, at the same time, we 
stated that the relation of landlord and tenant could not be created by the 
appropriation of a particular house to an officer or servant as his resi- 
dence, where such appropriation was made — with a view, not to the re- 
muneration of the occupier, but to the interest of the employer, and to 
the more effectual performance of the service required from such officer 
or servant: upon the same principle as the coachman who is placed in 

(a; An equitable eelate being toffident, a party who is merely tenant at win a< kno, is often 
qualified to vote as eethU que trust of the fieeboU, copgrfaoid or feaaehotd; see 8 Hayes on Caamf^ 
tficinff, Ac 38, 5tfa ed. 

(6) Ant^, p. 54, 77. 
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rooms of his master over the stable, the gardener who is put into a house 
in the garden, or the porter who occupies the lodge at a park ^ate, can« 
not be considered to occupy as tenants, but as servants merely whose 
♦ 1211 *po''*®*8*on and occupation is strictly and properly that of their 
I masters. 

In deciding, therefore, the present appeal, we have only to consider 
within which of the two classes the present case ranges itself. 

It is found by the case that the appellant is the surgeon of Greenwich 
Hospital; that the house which he occupies is in the mfirmary; that he 
occupies it as such surgeon. Now, the nature of the office of surgeon to 
the hospital is such, that a residence in some known and certain dwelling 
may reasonably be required for the due performance of the duties of his 
office. But it is further found that he was placed in it, when he was 
first appointed (nineteen years ago), and that he has continued to occupy 
it ever since, and that it is the house appropriated to the surgeon for Uie 
time being. And lastly it is found, by the revising barrister, that, by 
the regulations established by the lords commissioners of the admiralty, 
the officers of the hospital having apartments, are to inhabit those as* 
signed to them, and that no exchanges, or other appropriations, are to be 
made without permission. 

The revising barrister, upon this state of the evidence before him, ap- 
pears to have come to the conclusion that the appellant does not occupy 
this house, simply by permission of the government, and as part of the re- 
muneration for his services as surgeon, but that he is required to. occupy 
this house, with a view to the more efficient performance of the duties of 
his office; and, consequently, that there was no occupation by him in the 
legal relation of tenant to a landlord. And, upon the state of facts so 
brought before the revising barrister and set out upon the case, we can- 
not say he has come to a wrong conclusion in point of law. 

One ground of argument taken by the counsel for the appellant was, 
*1221 ^^^ ^^® appellant might, upon the *facts stated in the case, be 
J considered as the owner. But we think the facts therein stated 
show that the lords commissioners of the admiralty(a) are, within the 
proper legal sense of the word, the owners of the house, too clearly to 
admit of an argument 

As we hold the decision to be right, by giving effect to the first ob- 
jection against the appellant's right to vote, that is, by holding there is 
no occupation as tenant, it becomes unnecessary to consider the second 
objection, which relates to the mode of paying the occupier's rates. 

We therefore think that the decision of the revising barrister must be 
affirmed. Decision affirmed. 

(a) By the 7 &; 8 W. 3, c. 21, it ii recited that die Crown had granted the site of the intended 
hoiptaal to tnutoea and oonmuflnonen and their heiia; and by the 10 O. 4, c. 25, ea. 2, and 21, aD 
the ml property of the ho^Mtalia Tested in the ocanmiBBionerBL And aee54 G.3,c. 110. 
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GRANT V. MOSER. 



To adedamtion for fiJae impnMimient, the defendant pleaded that the ^^untiff with fon» and arm§ 
came to llie door of the defendant's house, and with great force and violence attempted to enter 
agauist the will of the defendant, and wilfully and wantonly rang the door bell, without lawful 
occasion, and made a great noise and distuilMnoe, to the annoyance and distuitiance oi the de- 
fendant, and againat the peace of the queens and (ailer request to oeaae) continued making 
each noiw, dec without any lawful excuse; and thereupon the defendant, tn order to preserv 
the peace and restore good order and tranquillity in his house, gave the plaintiff in charge to a 
policeman: 

The plea was held bad, as not iibowing that, at the time the plaintiff was given in charge, he was 
oonunitting a breach of die peace, or that diere was xeaaonabie ground for apprehending that a 
breach of 3ie peace would be committed. 

Trespass for false imprisonment The declaration, after stating, in 
the usual form, an assault upon, and the imprisonment of. the plaintiff, at 
a police station, *on the 9th of April, 1842, proceeded to allege r»i24 
that the defendant detained the plaintiff in prison for a long time, ^ 
to wit, &c, and until the plaintiff, in order to obtain his discharge from 
such custody, was afterwards, to wit, on the 10th of April, in £e year 
aforesaid, forced and obliged to procure bail and surety for his appearance 
at a metropolitan police court, to wit, the Marylebone police court, on 
the 11th of April next, to answer a certain charge, to wit, for breach of 
the peace, to be then and there preferred against him by the defendant; 
that the plaintiff did then, to wit, on the lOth of April, in order to obtain 
his discharge from the said imprisonment, procure Thomas Shaw, of &c., 
to be his bail and surety for his appearance at the said police court afore- 
said, and did then, together with the said T. $., enter into a certain re- 
cognisance in a certain penal sum for his appearance at the said police 
court as aforesaid : by means of which premises the plaintiff was forced 
and obliged to attend, and did necessarily attend, on the 11th of April, 
at the said police court to answer the said charge of the defendant, and 
was then and there detained in waiting until the said charge could be 
74 
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heard, and under examination upon the said charge^ for a long time, to 
wit, twelve hours then next following. Special damage to the plainiifi 
in preventing his attending to his business of a cabinet-maker, and in the 
expense in procuring the said bail and surety and his discharge from the 
said imprisonment, and in defending himself from the said charge, &c 

Third plea. As to assaulting the plaintiff, and taking him to a police 
station, and detaining him in prison — that, before and at the said time 
when &c., to wit, on the day and year "in the declaration in that behalf 
mentioned, the defendant was lawfully possessed of a certain dwelling- 
house, situate in the parish of St Marylebone, in the county of Middle- 
•l25l *®*' *^^ known as No. *63, Mortimer Street, Cavendish Square, 
-I in the said parish; and, the defendant being so possessed thereof, 
the plaintiff, just before the said time when &c., to wit, on the day and 
year in the declaration in that behalf mentioned, with force and arms, 
came to the door of the said dwelling-house, and did then, with great 
force and violence, attempt and endeavour forcibly to enter the said 
dwelling-house of the defendant, and then, with great force and violence, 
wilfully and wantonly rang the door-bell of the said dwelling-house of 
the defendant; and the plaintiff then having no lawful occasion to go into 
the said dwelling-house of the defendant, and having no lawful occasion 
to speak to or converse with any person then being in the said dwelling- 
house of the defendant, and having no right to demand entrance into the 
said dwelling-house of the defendant, made a great noise and disturbance 
before and at the door of the said dwelling-house of the defendant to the 
great annoyance and disturbance of the defendant and his family, and 
against the peace of our Lady the Queen: whereupon the defendant then 
requested the plaintiff to cease ringing the said door-bell of the said 
dwelling-house, and to cease and discontinue making such noise and dis- 
turbance as aforesaid, which he the plaintiff then wholly refused to do, 
and continued making the said noise and disturbance, and so with force 
and violence wilfully and wantonly ringing at the door-bell of the said 
dwelling-house of the defendant as aforesaid, without any lawful excuse 
for so doing, for a long space of time, to wit, for the space of one hour; 
and thereupon the defendant, in order to preserve the peace, and. restore 
good order and tranquillity in his said house, then gave charge of the 
plaintiff to a certain policeman, to wit, one John Murray, the said police- 
man then being a constable belonging to the metropolitan police force, 
and then requested the said policeman, so being such constable as afore- 
*1261 ^^9 ^ ^^ ^^® *P^^nti^ i>^^ ^^^ custody to be dealt with ac- 
^ cording to law; and the said policeman so being such constable as 
aforesaid, at such request of the defendant as aforesaid, then gently laid 
his hands on the plaintiff for the cause aforesaid, and did then take the 
plaintiff into his custody, in order to carry and convey him to the said 
metropolitan police court, to wit, the Marylebone Police Office aforesaid, 
to be there dealt with according to law, for his said offence and breach of 
the peace; and, because it was then late at night, and an unseasonable time 
ior the said policeman to carry and convey the said plaintiff to such me- 
tropolitan police office as aforesaid, the said policeman, so being such 
constable as aforesaid, for that reason, and for the cause aforesaid, did ne- 
cessarily and unavoidably force and compel the plaintiff to go as a pri- 
soner and in custody into, through and along the said public streets and 
highways into the said police-station in the declaration mentioned, the 
aame being the nearest police-station to the said dwelling-house of the 
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defendant, and, inasmuch as the day next following such taking of the 
plaintiff into custody as aforesaid was Sunday, did necessarily and una- 
voidably then and there imprison the plaintiff for the time in the decla- 
ration mentioned, and until ^he the plaintiff did procure such bail and 
surety as in the declaration in that behalf mentioned, and did afterwards, 
to wit, on the 11th of April, in the declaration in that behalf mentioned, 
force and oblige the plaintiff to attend at the said police court in the de- 
claration in that behalf mentione'd, to answer the said charge of the de- 
fendant, and did there then necessarily and unavoidably detain the plain- 
tiff for the said time in the declaration in that behalf mentioned, as he 
lawfully might for the cause aforesaid; which were the same alleged tres- 
passes in the introductory part of that plea mentioned, and whereof the 
plaintiff had above complained against the defendant Verification. 

♦Special demurrer, assigning for causes — that it did not appear rmioj 
in or by the said plea that the plaintiff was committing any breach ^ 
of the peace at the time he was given in charge by the defendant to the 
said police constable, or that there was any reasonable ground to appre- 
hend that he would commit any breach of the peace, or that it was ne- 
cessary to preserve the peace that the plaintiff should be given into cus- 
tody as aforesaid ; that, for any thing that appeared in or by the said plea, 
the said supposed breach of the peace might have wholly ceased, and there 
might have been no reason to apprehend a repetition or continuation 
thereof at the time the defendant gave the plaintiff in charge to the said 
police constable; that the defendant had no authority by law to arrest or 
imprison or give the plaintiff in charge to a constable in order that he 
might be punished for a past breach of the peace, as stated in the plea, but 
only in order to prevent him from committing a breach of the peace;(a) 
and it should have appeared distinctly clearly in and by the said plea 
that there was good and probable reason to suspect that the plaintiff would 
commit a breach of the peace unless he were arrested and imprisoned; 
that it did not appear in or by the said plea that the said noise, distur- 
bance and ringing at the said door-bell, which it was alleged the plaintiff 
made after the request of the defendant in the plea mentioned, was made 
by the* plaintiff in breach of the peace of our Lady the Queen; that it did 
not appear in or by the said plea that either the defendant or the police con- 
stable saw or had view or heard the said noise, disturbance, or ringing; that 
the said ringing of the door-bell was, at the most, a mere civil trespass, and 
ibr which the defendant could not proceed criminally against the plain- 
tiff, and could not even require from him surety of the peace; that it did 
not appear that the defendant *attempted to justify the arrest and r«ii og 
imprisonment of the plaintiff under any statute, but by virtue of ^ 
the common law, and the common law does not give the defendant any 
authority to arrest or imprison the plaintiff under the circumstances stated 
in the plea; and that it did not appear that either the defendant or the con- 
stable had authority to arrest or imprison the plaintiff under any statute, 
since it did not appear that the supf|Osed offence was committed by the 
plaintiff in any thoroughfare or public place, or within the limits of the 
metropolitan police district, or that the plaintiff, by ringing the said door- 
bell, wilfully and wantonly disturbed any inhabitant of any dwelling 
house.(6) Joinder. 

(a) Vide ant^ VoL IL 461, (a). 

(6) TIm metropoUtBo police act (2 & 3 Vict c 47,) nc. 54, enacts <*that emy penon diall be 
fiaNe to a peoaltjr of not more than fcrty ■hiHmgii, vma^ within die limita of die metropoiitan poliBB 
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Bampasj SerjL, for the plaintiff. The question raised by the pleadings 
amounts to no more than this, whether the ringing at a door-bell amounts 
to a breach of the peace, so as to justify the arrest of a party by a private 
individual; Hawk. P. C. bk. 1, c. 63, s. 11. [Tindal, C. J. The de- 
fendant certainly, instead of pleading evidence, ought to have alleged that 
the plaintiff was committing a breach of the peace.] The plea clearly 
does not show any breach of the peace. In Timothy v. Simpson, 1 C. iVI. 
& R. 757, 5 Tyrwh. 244, the plea justifying the imprisonment of the 
plaintiff, alleged that an affray had been committed. [Cbbsswell, J. 
•I eoi ^^^ ^^ appeared that there was danger of •its immediate renewal.] 
*^ J So in Inftle v. JSeW, 1 M. & W. 516, Tyrwh. & G. 801, the plea 
showed an existing riot or unlawful assembly. (Tindal, C. J. The 
disturbance mentioned in this plea may have taken place at midnight] 
It is not stated that it did. If the ringing mentioned in the plea amounts 
to a breach of the peace, the ringing for one minute would equally do 
so; as the time makes no difference. If a party is in the house of ano- 
ther, and will not go out on request, the owner of the house may turn 
him out by force; but he cannot give him in custody unless there has 
been an actual breach of the peace.(a} In Cohen v. Huskisson, 2 M. 
& W. 477, the plea expressly alleged that the plaintiff was making a noise 
and disturbance in the defendant's shop, in breach of the peace. [Tin- 
dal, C. J. The plea here alleges that the plaintiff was making a noise 
and disturbance at the defendant's house.] The slightest ringing would 
satisfy that averment Suppose the plaintiff had rung to inquire if some 
particular person lived there : would that have justified the defendant in 

Eiving him in custody? There is no averment of any alarm to the neigh- 
ourhood, or even that the house was situated in a public thoroughfare. 
G'iNDAL, C. J. The court certainly cannot take judicial notice that 
ortimer Street is a thoroughfare; although the word ^ street " — via strata 
— would rather imply a thoroughfare. But the real vice in the plea is 
that it does not allege in distinct terms that there was any breach of the 
ce.] Nor is it averred that any was apprehended. Even if there had 
en a breach of the peace, a constable could not, at common law, take the 
offender in custody unless a repetition of the offence were apprehended. 
•1301 * 7W/btird, Serjt, for the defendant It is submitted that the 
-I plea sufficiently discloses a breach of the peace at the time of the ar- 
rest After stating that the plaintiff " with force and arms " came to the 
house and violently rang the bell, and continued so doing after being re- 
quested to desist, it states that ^Hhereupon'' (which must mean in- 
stanter) the defendant gave him in charge. In Baynes v. Brexpsler, 2 Q. B. 
375, 1 G. & D. 669, a plea justifying the plaintiff's arrest for creating 
ft disturbance by rapping at the defendant's door was held bad because it 
appeared that the disturbance was over at the time of the arrest [Tin- 
dal, C. .f. And that, although the plea stated that the defendant gave 
the plaintiff in charge "in order to preserve the peace." Cress well, J. 
What allegation is there in this plea of any thing having been done in 

dktrict, Aall in any thoroughfare or public plaeo. commit any of the Mowinff cfienoea; tiut ii to 
ii»^ • • • • ^ • • • ^ • * • • 

** 16. f^lery penon who rfiall wiUuIly and wantonly disturb any inhabitant fay polling or ringing 
my ikwc^ell or knocktnff at any door without lawful excoae: « • • • 

"And it lihall be lawful fx any oonstable belonging to ttte metropolitan poUoe ibcoe to feake into 
ciMtody, without wanant, any peraon who shall commit any such ofienoe within view of any suck 
ttnttnbie." 

(m) 8eeXMMT.^flHiolrf,4C.&P.354. 

Q2 
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breach of the peace?] It alleges that the disturbance took place ^against 
the peace of our Lady the Queen." [Tindal, C. J. Those are mere 
verba sonantia. One party cannot arrest another for a mere unlawful act 
Cresswell, J. Every trespass is laid as a breach of the peace. Sup- 
pose the plaintiff had blown a horn in the front of the defendant's house, 
that might have been a breach of the metropolitan police act;(a) but it 
would not have been a breach of the peace. Tindal, C. J. To make 
this a good defence, there should be a direct allegation either of a breach 
of the peace committing at the time of giving the plaintiff into custody, 
or that a breach had been committed, and that there was reasonable 
ground for apprehending its renewal.] 

The learned Serjeant then prayed and obtained Leave to amend. 



♦The Wardens and Commonalty of the Mystery of FISH- r*,Q, 
MONGERS of the City of LONDON v. JOHN ROBERT- L ^^* 
SON, JOHN GYLLYATT BOOTH, FRANCIS WIL- 
LIAM STAINES, and Four Others. 

A declaration in aflnimput by a ooiporation, stated that the defendants had presented a petidon to 
the Hooee of Commona wr leave to bring in a bill ibr draining certain riob or waste lands in Ire- 
land, the introduction of which bill was opposed by the plaintms, and also fay A.; and that l^ a 
certain agreement made ** between B. on behalf of the plamtiffi, of the first part, C. on behalf of 
A. of the second part, and the defendants of the third part, it was agreed that the plaintifls and A. 
diould withdraw all opposition to the bill; diat the dauses therein diould be setfled by tlie sofi- 
dton of the parties, in order that the bill might be as perfect and beneficial as it could be made; 
that the plaintiffii and A. rfiould use all reasonable meaiu and endeavoun to promote the piugic a s 
of tlie biU; that part of the slob diould be allotted to the plaintiffi, and part to A.; that the defend- 
ants would, on the passing of the act, pay the plaintifls lOOU/.; and that the defendants would 
pay an costs of obtaining &e act; that fay a meroonndum endoned upon the agreement, with the 
consent of all parties^ and signed by D. as agent to the defendants, it was declared that the pfain- 
ttfb and A. were severally and jointly bound; that the 1000/. was to be paid to the plaintib fei 
expenses oicuned by them in a survey and for plans, dbc of which the defendants were to have- 
the benefit; but that the plans, dec were to be returned to the phintiflii if the 1000/. wen nol 
paid. The declaration then stated, that in considention of the agreement and memorandum, and 
of the premises, and that the plaintifls would perform all things in the said agreement dec on their 
part, the defendants prumisea to perform all things therein on their part, so fer'as concerned iSsm 
mtereet of the plaintmb; that the plaintifls deliTered the dans, &c; mat they withdrew all oppo- 
sition to the bill; that A. did the same, dec, whereof the defendants had notice. 

Heldf that it mi(|ht be inferred that the contract was not under seaL 

He/d also, that it was not such a contittct as would 611 within the exceptions to the general nile 
requiring coiporate oontncts to be by deed. But 

Held also^ that the contract haviiiff been exeeuied on the part of the ooiporatioD, and the defendaata 
having recoved the fiill conoderation, the latter were bound by the contract, and the plamtifia 
were entitied to sue thereon. 

Sembte, ^at if the contract had remained eXBcutonf^ tfw feet of tfie ooiporatian having put it in suit 
would l^ve amounted to an admission on teocad of their liability under i^ so as to estop them 
fiom disputing such liabili^ in a cross action. 

Semble also, tiiat up to the time of the corporation adopting the contract fay performing the condition 
on their part, there was a want of mutuality, as Ihev could not be compeUed to perfenn the con* 
tract; and consequently that the defendants during that interval had the power to retract 

Heldy that, tiie mterest of the plaintiflb and of A. bemg several, the latter vras properly omitted to be 
made a co-plaintifil 

ileM also, that the agreement dedared upcn was not iDogal as being an agreenKnt against public polii^. 

Held also, tiiat a plea— that the biU was not as perfect and beneficial as it might have been made, 
vras no answer to the action. 

Held also, that the using by the plaintifiB of all reasonable means and endeavoun to procure the bill 
to paoi, was not a condition precedent, and therefore that a plea traversing that averment was bad. 

Held also, that a plea statiitg tiiat the plaintift had presented a petition to the House of Lofds 
against the preamble of the biU was bad, as amounting at least to an argumentative traverse of one 
of the two avermenti,— that tiieplaintifii vrithdrew their opposition, md tiiat they used aD icn- 
sondbfe means to promote tiie bOL 

Sambie^ tiwt a plea directly travernng file averment, fiiat tiie plaintifls withdrew their < 

(a) 8 dk: 3 Vict c. 47 See sect 64, div. 14. 
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AssiTMPSiT. The first count of the declaration stated, that before and 
at the time of the making and entering into the articles of agreement 
*l32l ^^^^^"^^^ *^^ ^^^ count mentioned and set forth, a petition had 
-I been presented to the House of Commons, and was then pending, 
at the instance and on behalf of the defendants, that is to say, for leave 
to bring into the said House of Commons, a bill for draining, embanking 
and reclaiming certain slob or waste lands in Lough Swilly and Lough 
Foyle, in the counties of Donegal and Londonderry, in Ireland; that the 
plaintiffs, before and until and at the time of making of the said articles 
of agreement thereinafter next mentioned, had opposed, and were then 
opposing, and objected to, the bringing in and passing of such bill: that 
one Robert Ogilby at those times also objected to, and opposed, the in- 
troduction of the same bill, separately and apart from the plaintiffs, and 
on his own behalf: that theretofore, to wit, on the 17th of March, 1838, 
by certain articles of agreement in writing then made and entered into 
by and between J. D. Towze, for and on behalf of the plaintiffs, therein 
,, „rt-| described as the wardens and commonalty of the mystery *of fish- 
J mongers of the City of London, commonly called the Fishmon- 
gers' Company, of the first part, T. G. Kensit, for and on behalf of the 
said R. 0., of the second part, and the defendants of the third part: after 
reciting that a petition had then lately been presented to the House of 
Commons at the instance and on behalf of the defendants, the parties 
thereto of the third part, for leave to bring in a bill for draining, embank- 
ing and reclaiming the slob or waste land in Lough Swilly and Lough 
Foyle, in the said counties of Donegal and Londonderry (being the petition 
thereinbefore mentioned,] and that certain proceedings had been there- 
upon had, and that the plaintiffs and the said U. 0. were then respectively 
seised, possessed of, or otherwise entitled to, certain lands abutting upon, 
or adjacent to, certain parts of the said slob or waste land in Lough Foyle 
aforesaid, and, in respect of such lands, then were or claimed to be enti- 
tled to the slob or waste land adjacent thereto, and to certain rights and 
privileges in, over and upon the same; and also reciting that the plain- 
tiffs and the said R. 0. then objected to the said intended bill, and the 
powers and authorities thereby sought to be obtained, as injurious to their 
said respective rights, and had by their agents opposed the proceedings 
necessary for the introduction thereof into Parliament (being the oppo* 
sition by the plaintiffs and by the said R. 0. respectively, thereinbefore 
mentioned) it was by the said agreement, for the purpose of preventing 
the expense of further opposition to the said intended bill, and for set- 
tling and adjusting the rights of the plaintiffs and R. 0. respectively to 
the said slob or waste land so sought to be reclaimed, mutually agreed by 
and between the said parties to the said agreement, and they did thereby 
mutually agree each with the others and other of them, in manner fol- 
lowing, that is to say, that the plaintiffs and the said R. 0. should re- 
* 1^)41 ^P^c^^^ly withdraw all opposition *to the further progress of the 
•1 bill to be brought into Parliament, and promoted by the defend- 
ants, the parties thereto of the third part, for draining, embanking and 
reclaiming the said slob or waste land in Lough Fo3rle aforesaid ; that 
the several powers and authorities to be granted by the said bill, and the 
several clauses, provisoes and restrictions and stipulations therein to be 
contained, should be agreed upon and settled by and between the sohci- 
tors of the said parties to the said agreement before any proceedings 
should take place thereupon in committee of either House of Parliament 
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to the intent and with the object that the said bill might be as perfect and 
beneficial for the interest of all the said parties in the reclamation of the 
said slob or waste land as it could be made; and that, if, in framing and 
perfecting the said bill, any difference or dispute should arise between 
the said parties, or any of them, in regard to any clause, matter or thing 
which any of the said parties might desire to insert or have omitted in 
the said bill, such difference or dispute should be referred forthwith to 
a certain person in the said agreement described as P. B. Brodie, Esq., 
of Lincoln's Inn Fields, for his opinion and determination, which should 
be final and conclusive on the said parties; that the plaintifis and R. 0. 
respectively should, by petition or otherwise, at the expense of the de- 
fendants, use all reasonable means and endeavours to promote the pro- 
gress of the bill, and procure an act of parliament to pass thereupon; that 
such part of the said slob or waste land as was opposite to the plaintiff's 
estate, bounded by the canal on the one side and by Mr. Maxwell's pro- 
perty on the other, and extending to the site of the proposed embank- 
ment, as laid down in Mr. McNeil's plan, should be allotted and given 
to the plaintiffs; that a proportion equal to one-tenth part of the whole 
of the slob or waste land opposite to the frontage of the lands of the said 
R. 0. which should be ♦reclaimed under the powers of the in- r«iQc 
tended act, should be allotted and given to the said R. 0. such ^ 
proportion of the said slob or waste land to be part of the slob opposite 
such frontage as aforesaid, and to be selected by the said R. O. and the 
defendants, with due regard to the convenience and interest of the said 
R. 0. so far as the same could be accomplished consistently with an ar- 
rangement for the cession of further portions of the said slob entered into 
by one of the defendants, with certain other persons; it being understood 
that such arrangement was not to affect or prejudice any right of the said 
R. 0. that such respective allotments or proportions should be absolutely 
reserved in the said intended act to the plaintiffs and their successors, 
and to the said R. 0. and his heirs, respectively, free and indemnified of 
and from and against all costs, charges and expenses attending the em- 
banking, draining and reclaiming of the said slob or waste land, or any 
other charge, stipulation, restriction or condition whatsoever:. and the de- 
fendants did also in and by the said agreement undertake and agree that 
they would, on the passing of the said intended act, pay to the plaintiffs 
the sum of 1000/., and that the defendants should and would pay all costs 
and expenses of, and attendant upon, the application for and obtaining the 
said act: and lastly, it was in and by the said articles agreed, by and on 
the part of the plaintiffs and of the said R. 0. that the aforesaid propor- 
tions or allotments of the said slob or waste land, when reclaimed, which 
should be allotted to them respectively as aforesaid, should be received 
and taken by them respectively, in full of all rights and claims of the 
plaintiffs and the said R. 0. respectively, or any of their respective te- 
nants, claiming from or under them or him, in respect of the said slob or 
waste land ; and the plaintiffs and the said R. 0. respectively would pro- 
tect and indemnify the defendants from and against any right or claim 
♦derived from or under the plaintiffs and the said R. 0. respec- rvioc 
tively, which should or might be made by any of their said te- *- 
nants respectively in, to, or upon the said slob or waste land, or any part 
thereof, save and except as to any contract or engagement which might 
have been then entered into by the defendants, or any or either of them 
in respect thereof: That after the making of the said articles of agree 
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ment, to wit, on the said 1 7th of March, 1838, hy a certain memorandum 
then written and endorsed on the said articles of agreement, by and with 
the consent and approbation of all the said parties to the said articles of 
agreement, and then signed by one J. M. Pearce as the solicitor and agent 
of the defendants, it was declared to be understood between the said parties 
to the said articles of agreement, that the plaintiff and the said R. 0. were 
only severally, and not jointly, held and bound for the fulfilment of the 
said agreement on their own respective parts, but not for each other; and 
that the sum of 1000/. so in the said articles of agreement mentioned to be 
paid to the plaintiffs was for certain costs and expenses which they the 
plaintiffs had been put to during the then present year, partly in a certain 
survey made by Mr. McNeil, and for his plans and valuations, which sur- 
vey, plans and valuations the defendants were to have the benefit of; but 
that they were to be forthwith returned to the plaintiffs if the said sum 
of 1000/. should not be duly paid as mentioned in the said agreement, 
and it was also thereby agreed that the said agreement for withdrawing 
the opposition to the bill and facilitating the same as in the said articles 
of agreement mentioned, should only be and remain in force for the then 
present session of parliament, 1837 — 1838. And that the said articles of 
agreement and the said memorandum, so endorsed thereon as aforesaid, 
having been so made as aforesaid, afterwards, to wit, on the said 17th of 
March, in the year last aforesaid, in consideration thereof, and of the pre- 
*1 ^71 *"**^^ aforesaid, and also in consideration that the plaintiffs would 
J then observe, perform, fulfil and keep all things in the said arti- 
cles of agreement and memorandum contained on their part and behalf 
to be observed, performed, fulfilled and kept, the defendants then pro- 
mised the plaintiffs that they the defendants would observe, perform, 
fulfil and keep all things in the said articles of agreement and memo- 
randum contained on their part and behalf to be observed, performed, 
fulfilled and kept, so far as concerned the interest of the plaintiffs. That 
thereupon afterwards, to wit, on, &c., last aforesaid, and on the faith of 
and in pursuance of the terms of the said articles of agreement and me- 
morandum, they, the plaintiffs, confiding, &c. did deliver to the defen- 
dants, and the defendants then received from the plaintiffs the said sur- 
vey and plans and valuations in the said memorandum mentioned, and 
being of great value, to wit, of the value of 1000/.; and the defendants 
tlien and from thence hitherto have actually had and enjoyed the full 
benefit and advantage thereof according to the true intent and meaning 
of the said memorandum, and had derived great benefit and advantage 
therefrom; that, from the time of the making of the said articles of 
agreement and memorandum, and the said promise of the defendants in 
that behalf, and on the faith thereof, they, the plaintiffs, did withdraw 
all opposition to the introduction of the said bill, in the said articles of 
agreement mentioned and referred to, into parliament, and to the pro- 
ceedings of the defendants necessary ifor that purpose; and that the said 
R. 0. having then also in like manner withdrawn all such opposition as 
last aforesaid, thereupon and by reason of the withdrawal of such oppo- 
sition to the introduction of the said bill as aforesaid, to wit, on the 23d 
of March, 1838; and during the said session of parliament in the said 
,. „^ memorandum mentioned, they, the defendants, 'obtained leave to 
J bring in and introduce their said bill into parliament, to wit, into 
the House of Commons: and the same bill was afterwards, to wit, on the 
26th of March, in the year last aforesaid, accordingly brought in and in<^ 
Vol. xliv. 11 
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troduced, to wit, into the House of Commons, and there promoted by the 
defendants, that is to say, for draining, embanking and reclaiming th^ 
said slob or waste land in Lough Foyle as aforesaid; which said bill 
was intituled, and in fact was, ^ A bill for draining and embanking cer* 
tain lands in Lough Swilly and Lough Foyle, in the counties of Donegal 
and Londonderry,'' and was and is the said bill so intended to be brought 
into parliament, and promoted by the defendants, as in the said articles 
of agreement mentioned, in pursuance of the said petition therein also 
mentioned; that, after the brinffing in of the said last-mentioned bill, 
and before any proceedings took place in committee of either house of 
parliament upon the powers and authorities to be thereby granted, or the 
clauses, provisoes, restrictions and stipulations therein contained or to be 
contained in any of them, to wit, on the said 26th of March, 1838, and 
on divers days and times between that day, and any proceedings taking 
place as last aforesaid in committee of either house of parliament, the 
several powers and authorities granted or to be granted by the said last- 
mentioned bill, and the several clauses, provisoes, restrictions and stipu- 
lations therein to be contained, were discussed and considered by the 
respective solicitors of and for the plaintiffs and the said R. 0. and the 
defendants respectively, to the intent and with the object that the said 
last-mentioned bill might be framed and perfected so as to be as perfect 
and beneficial for the interest of all the said parties in the reclamation 
of the said slob or waste land as it could be made, according to the true 
intent and meaning of the said articles of agreement and memorandum ; 
that, in framing *and perfecting of the said bill as last aforesaid, r«ino 
and during such discussion and consideration, divers disputes and ^ 
differences having then arisen between the said parties in regard to cer- 
tain clauses, mattera and things which the plaintiffs and the said R. 0. 
and the defendants respectively then wished to insert, and to certain 
other clauses, mattera and things which the plaintiffs and the said R. 0. 
and the defendant) then respectively wished to omit, in and from the 
said last-mentioned bill, the same disputes and differences were then, to 
wit, on the 4th of May, in the year last aforesaid, in purauance of the 
said agreement in that behalf, forthwith referred by the plaintiffs and the 
said R. 0., and the defendants to the said P. B. B., for his opinion and 
determination: that afterwards, and before any proceedings were taken 
thereupon in committee of either house of parliament, to wit, on the day 
and year last aforesaid, the said P. B. B., with the consent, and at the re- 
quest, of the plaintiffs and the said R. 0. and the defendants, {the plaintiffs 
and the said JR, 0. and the defendants respectively j then mutually agreeing to 
be bound and concluded thereby^ as to the said matters in difference and dis 
putCf) did give his opinion and determination upon the said clauses, mat- 
ters and things so in dispute and difference, and referred to him as afore- 
said ; that afterwards, and before any proceedings took place thereupon 
in committee of either house of parliament, to wit, on the day and year 
last aforesaid, the last-mentioned bill, and the several powere and autho- 
rities to. be thereby granted, and the several clauses, provisoes, restric- 
tions and stipulations therein to be contained, to wit, as settled and de- 
termined by the said P. B. B. as aforesaid, were agreed upon, determined 
and settled by a::d between the plaintiffs and the said R. 0. and the de- 
fendants, and their respective solicitore, to wit, to the intent and with the 
object aforesaid; and the same last-mentioned bill so *agreed upon, r«]4Q 
settled and determined as last aforesaid then was as perfect and >- 
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beneficial for the interest of all the said parties in the reclamation of the 
•said slob or waste land as the same could be made, according to the true 
intent and meaning of the said articles of agreement and memorandum, 
and the said promise of the defendants : that, among other clauses, pro- 
▼isoes, restrictions and stipulations contained in the said last-mentioned 
bill so settled and agreed upon as last aforesaid, were contained divers 
clauses and stipulations whereby the said part of the said slob or waste 
land which was so agreed to be allotted and given and reserved to the 
plaintiffs as thereinbefore was mentioned, was and would be, on the 
passing of the said bill, so settled and agreed upon as last aforesaid, al- 
lotted and absolutely reserved in and by the said intended act to the 
plaintiffs and their successors, free and indemnified of and from and 
against all costs, charges and expenses attending the embanking, draining 
and reclaiming the said slob, or any other charge, stipulation, restric- 
tion or condition whatsoever, according to the true intent and meanine 
of the said articles of agreement and memorandum respectively ; that aU 
opposition to the introduction of the said bill into parliament having been 
so withdrawn as aforesaid, and the same bill having been so introduced 
into the House of Commons as aforesaid, and the said several powers 
and authorities to be granted by the said bill when passed into a statute, 
and the several clauses, provisoes, restrictions and stipulations to be 
therein contained, having been determined, agreed upon and settled as 
last aforesaid by and between the plaintiffs and the defendants and the 
said R. O., and their respective solicitors, according to the true intent 
and meaning of the said articles of agreement and memorandum; they, 
the plaintifis, further confiding, &c., did thenceforth continually from time 
*14I1 ^ ^^^9 ^^^ ^t all * times up to and until the time of the passing 

-> the act of parliament thereinafter in that count mentioned, use aU 
reasonable means and endeavours to promote the progress of the said bill 
BO determined, agreed upon and settled as aforesaid, and to procure an 
act of parliament ,to pass thereupon, according to the true intent and 
meaning of the said articles of agreement and memorandum; and did 
withdraw all opposition of them, the plaintiffs, to the progress of the last- 
mentioned bill, according to the true intent and meaning of the said ar- 
ticles of agreement and memorandum; and that, after the making of the 
said promise of the defendants, and before the passing of the act of par- 
liament lastly above referred to, to wit, on the llth of May, 1838, they, 
itui plaintiffs, did, in further pursuance of the said articles of agreement, 
and on the faith of the said promise of the defendants, and at their re- 
quest, present a petition to the House of Commons in favour of the said 
bill so brought in and promoted by the defendants, whereby it was 
prayed by the plaintiffs that the said bill might pass into a law; and that 
they, the plaintifis, by means of the said petition and otherwise, did en- 
deavour to promote the progress of the said last-mentioned bill, and to 
procure an act of parliament to pass thereupon, according to the true in- 
tent of 1^.; said articles of agreement and memorandum; that the said 
R. 0. did also, in like manner, withdraw all opposition to the progress of 
the said bill so determined, agreed upon and settled as aforesaid, and also 
use all reasonable means and endeavours to promote the progress of the 
said last-mentioned bill, and to procure an act of parliament to pass 
thereupon as last aforesaid: that, through and by means of the plaintiffs 
bsving so endeavoured, and in and about their said endeavours, to pro- 

• tfie progpress of the said last-mentioned bill, and to pro^^ure an act 
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of parliament to pass thereupon as aforesaid, they, the *plaintifis, r»i42 
had been and were necessarily put to and occasioned, and obliged *• 
to, and did actually incur, sustain and pay, certain reasonable and proper 
costs and expenses, amounting to a large sum of money, to wit, 12002.; 
that such costs and expenses were so incurred and sustained from time 
to time at the request of the defendants, and during the said session of 
parliament in the said memorandum mentioned: that afterwards, and 
during the said session, of parliament in the said memorandum mentioned, 
and long before the commencement of this suit, to wit, on the 27th of 
July, 1838, the said last-mentioned bill so brought into parliament as 
aforesaid, with divers alterations in the same, and additions thereto, and 
which had not been settled or agreed upon by the plaintiffs, or their so- 
licitor, or referred to or determined upon by the said P. B. Brodie, was 
passed and carried through parliament, and then received the assent of 
our Sovereign Lady Queen Victoria; and the same then, to wit, on tlie 
day and year last aforesaid, became and was, and thence hitherto has 
been, and still is an act of parliament made and passed in the session of 
parliament held in the first and second years of the reign of Queen Vic- 
toria, and was and is intituled, << An act for draining and embanking cer- 
tain lands in Lough Swilly and Lough Foyle, in the counties of Donegal 
and Londonderry,'' of which the defendants then had notice; that the 
plaintiffs and the said R. 0. had been at all times since the making of 
the said articles of agreement hitherto readv and willing that such part 
of the said slob or waste land as is opposite to the said estate of the 
plaintifis, and bounded by the before-mentioned canal on the one side, 
and by the said property of the said Mr. Maxwell on the other, and ex- 
tending to the site of the said proposed embankment as laid down in the 
said Mr. McNeil's plan, should be allotted and given to the plaintiffs, and 
should be absolutely reserved to them *and their successors in r#i4Q 
and by the said intended act in the said articles of agreement ^ 
mentioned ; and that the said allotment or proportion of the said slob or 
waste land so proposed to be allotted and given to the said R. 0. should 
be allotted and given to him, and absolutely reserved to him and his 
heirs by the ^id intended act, according to the true intent and meaning 
of the said articles of agreement and memorandum: that they, the plain- 
tiffs, had also always from the time of the making of the said articles of 
agreement, hitherto been ready and willing to receive and take the 
aforesaid proportion or allotment so agreed to be allotted and given and 
reserved to them, as in the said articles of agreement mentioned, of the 
slob or waste land in full of all rights and claims of the plaintiffs, and of 
all and every of their respective tenants claiming from or under them 
or him in respect of the said slob or waste land, and to protect and in- 
demnify the defendants from and against any right or claim derived from 
or under the plaintiffs or their successors, which should or might be 
made by any of their respective tenants in, to or upon the said slob or 
waste land, or any part thereof, save and except as in the said articles of 
agreement mentioned, according to the true intent and meaning of the 
said articles of agreement; and that no such claim or demand had 
hitherto been made by the tenants of the said plaintiffs, or by any or 
either of such tenants, in, to or upon the said slob or waste land, or any 
part thereof. 

Breach: that although, from the time of the making of the said articles 
• and memorandum respectively^ the plaintiffs had always well and truly 



143] 5 Manning & Granger. 85 

observed performed, fulfilled and kept the same in all things on their 
part and behalf to be observed, performed, fulfilled and kept; of all 
which premises the defendants before the commencement of the suit, 
and before and at the several times of the committing; of the several 
•1441 *b^*c^^ ®^ promise by the defendants in that count after men- 

J tioned, respectively had notice: yet the defendants, disregarding 
their said promise in that behalf, after the said bill had been so settled, 
determined and agreed upon as aforesaid, according to the true intent 
and meaning of the said articles of agreement, and before the said bill 
had passed the said House of Commons, and during the said session in 
the said memorandum mentioned, to wit, on the 24 th of May, 183S, 
and on divers other days and times between that day and the time of 
the said bill passing the said House of Commons, did, without the con- 
sent and against the will of the plaintiffs and their solicitor,— of which 
the defendants then had notice, — cau^e and procure divers powers and 
authorities, and divers clauses, provisoes, restrictions and stipulations to 
be inserted and contained in the said bill, and certain proceedings to take 
place thereupon, at the several times aforesaid, before the said committee 
of the House of Commons, without the said last-mentioned powers and 
authorities, clauses, provisoes, restrictions and stipulations, or any or 
either of them, having been first agreed upon or settled by the said plain- 
tifis, or their solicitors, or any other person on their behalf, and without 
the same or any or either of them having been approved of, settled or 
determined by the said P. B. B., according to the terms of the said 
agreement, altiiough divers disputes and diflerences then arose between 
the plainti& and tiie defendants respecting the same, and in framing and 
perfecting the said bill in respect thereto: that such last-mentioned 
powers and authorities, clauses, provisoes, restrictions and stipulations 
were not nor are, nor were nor are, nor was nor is, any or either of them, 
in accordance with the said bill and the said powers and authorities, 
clauses, provisoes, restrictions and stipulations so settled and determined 
by the said P. B. B. as aforesaid, and so agreed upon, determined and 
m^Atri settled by and between *the plaintiffs and defendants and the said 

-I R. 0. as thereinbefore mentioned, but contrary thereto, and to the 
trae intent and meaning of the said articles of agreement and the promise 
of the defendants; and through and by means of such last-mentioned 
powers and authorities, clauses, provisoes, restrictions and stipulations, so 
caused to be inserted and contained in the said bill by the defendants as 
last aforesaid, the said allotment or proportion of the said slob or waste 
land so agreed to be allotted and given and reserved to the plaintiffs as 
aforesaid^ was not so allotted, given or reserved in or by the said bill, to 
the plaintiffs and their successors, according to the true intent and 
meaning of the said articles of agreement and the said promise of the de- 
fendants: that on the passing of the said intended act, and by reason of 
the premises last aforesaid, the said last-mentioned proportion or allot* 
ment of the said slob or waste land was not nor is absolutely reserved to 
the plaintiffs and their successors in and by the said act of parliament so 
made and passed as aforesaid, contrary to the said articles of agreement 
and promise of the defendants in that behalf, and in breach thereof; and 
the plaintifis had thereby not only lost and been deprived of divers great 
profits, benefits, and advantages, to wit, of the value of 1000/., which they, 
the plaintifis, might, and otherwise would, have derived and acquired 
liom the said last-mentioned part of the said slob or waste land being so 
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reserved to them as aforesaid, but, by means of the premises aforesaid, 
they, the plaintiffs, were and had been put to and occasioned, and forced and 
obliged to incur, and necessarily did incur and sustain, divers other costs, 
charges and expenses, to wit, amounting to the sum of 1 300/., in and 
about the endeavouring to procure the said part of the said slob or waste 
land so agreed to be allotted and given to the plaintiffs as aforesaid, to be 
absolutely reserved to them in and by the said intended *act ac- r»|4g 
cording to the true intent and meaning of the said articles of ^ 
agreement, and in accordance with the said bill so agreed upon, settled 
and determined, as thereinbefore mentioned. 

Second breach : that the defendants did not nor would, nor did nor 
would any or either of them, or any persons or person on their behalf, 
on, or at any time after, the |)assing of the said act of parliament, pay or 
cause to be paid to the plaintiffs the said dum of 1000/. in the said articles 
of agreement and memorandum mentioned, or any part thereof, although 
a reasonable time for paying the same elapsed after the passing of the 
said act, and before the commencement of this suit, and althou^ the 
defendants were during that time, to wit, on the 1st of September, 1838, 
and often afterwards, requested to pay the said sum of 1000/. in the said 
articles of agreement and memorandum mentioned, to the plaintiffs; but the 
defendants, to pay the same or any part thereof to the plaintiffs, had wholly 
neglected, &c., and the last-mentioned sum of 1000/., and every part 
thereof, still was and remained wholly due and owing, and in arrear and 
unpaid from the defendants to the plaintiffs. 

Third breach : that the defendants had not at any time before or since 
the passing of the said act of parliament, although often requested so tc 
do after the making of such default in payment of the last-mentioned sum 
of 1000/. as last aforesaid, to wit, on the 14th of May, 1839, returned the 
said survey, plans and valuations in the said memorandum mentioned, and 
being of the value aforesaid, or any of them, to the plaintiffs; but the de- 
fendants to return the same or any of them to the plaintiffs had wholly 
neglected, &c., and had kept and retained the same, contrary to their said 
promise. 

Fourth breach: and that, although such reasonable costs and expenses 
were, at the request of the defendants, incurred, sustained and paid by 
the plaintiffs, *as thereinbefore mentioned, in using their best en- r«,^« 
deavours by petition and otherwise as aforesaid to promote the pro- L 
gress of the said bill so agreed, determined and settled by the plaintiffs and 
the said R. O. and the defendants as aforesaid, and to procure the same to 
be passed into an act of parliament as thereinbefore mentioned, to wit, to 
the amount of 1200/. ; of which the defendants, after the passing of the said 
act of parliament, and before the commencement of this suit, to wit, on 
the 1st of September, 1838, had notice; and although the defendants were 
then requested to pay the same, and a reasonable time for that purpose 
had thereafter and before the commencement of the suit elapsed ; yet the 
defendants had not paid the said last-mentioned sum of money, or any 
Dart thereof, to the plaintiffs, or to any other person or persons, but had 
hitherto wholly neglected, &c., and the same and every part thereof was 
still due and owing and unpaid by the defendants. 

There was also a count upon an account stated. 

The defendants severed in pleading, the defendant Robertson pleading 
inter alia as follows: — 

Secondly, that the plaintiffs, at the time of the making of the said arti- 
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cles of agreement, and also of the said memorandum in the first count 
mentioned, were and still are a corporation aggregate, and which same 
corporation aggregate was then and still is called and known by the name 
of The Wardens and Commonalty of the Mystery of Fishmongers of 
the City of London ; that the said articles of agreement and memorandum 
were not, nor was either of them, made or entered into by the plaintiffs 
by or under the common seal of the corporation; and that the said arti- 
cles and memorandum were not, nor was either of them, made or entered 
into by any person for that purpose, duly authorized by any instrument 
in writing under the common seal of the said. corporation. Verification. 
*i48l *Thirdly, as to all the several breaches in the first count of the 
-I declaration above assigned— except as to the breach above assigned, 
whereby it wis alleged that the defendants had not returned the said sur- 
vey, plans valuations in the said first count mentioned to the plaintiffs, 
but had neglected and refused to return the same, and had kept and re- 
tained the same, contrary to their said supposed promise, in manner and 
form as in the said first count alleged and expressed — that the said bill 
in the said first count mentioned, so agreed upon, settled and determined 
as in the same count mentioned, was not as perfect and beneficial for the 
interest of all the said parties in the said first count mentioned, in the 
reclamation of the said slob or waste land in the same count mentioned, 
as the same bill could be made, according to the true intent and meaning 
of the said articles of agreement and memorandum in that count men- 
tioned, modo et formt : — concluding to the country. 

Fourthly, as to all the several breaches in the first count of the decla- 
ration above assigned— except as to the breach above assigned, whereby 
it was alleged that the defendants had not returned the said survey, &c., 
— ^that the plaintiffs did not continually from time to time, and at all 
times up to and until the time of passing the act of parliament in the first 
count mentioned, use all reasonable means and endeavours to promote 
the progress of the said bill in the same count mentioned, and to procure 
an act of parliament to pass thereupon, modo et forniA : — concluding to 
the country. » 

Fifthly, as to all the said several breaches in the first count of the de- 
claration above assigned — except as to the breach above assigned, where- 
by it was alleged that the defendants had not returned the said survey, 
&c — that the plaintifis had not, from the time of the making of the said 
articles of agreement and memorandum in the first count mentioned, al- 
*1491 ^^y® ^®^' ^^ truly observed, ^performed, fulfilled or kept the same 
-• in all things on their part and behalf to be observed, performed 
and fiilfilled and kept in manner and form as the plaintiffs had above 
thereof in the first count alleged against the defendants; but on the con- 
trary thereof, amongst other things, they, the plaintiffs, after the making 
of the articles of agreement and memorandum respectively, and before 
the said bill in the first count mentioned was passed or carried through 
parliament, or received the assent of our Sovereign Lady the Queen, or 
became an act of parliament, as in the first count mentioned,(a) and before 
the said bill had been passed by the House of Lords, and whilst the said bill 
was in and was passing through the House of Lords, to wit, on the 18th 
of Jane, 1838, did present a petition to the House of Lords, and did there- 
by petition the said House of Lords, against the preamble of the said bill, 

(•) In the defendant Booth's sixth plea the ibUowing words were here introdaoed : " And befiire 
«gr bnach faj the defendanlB of the pramiae of the defendants in that count mentioned.** 



88 Fishmongers Co. v. Robertson. H. T. 1843, [149 

and against the passing of the said bill, contrary to the form and effect 
of the said articles of agreement and memorandum. Verification. 

The defendant Booth pleaded, secondly, as to the first count, that the 
plaintifis, at the time of the making of the articles of agreement^ and also 
of the memorandum in the first count mentioned, were and from thence 
have been and still were a corporation aggregate, and which corporation 
aggregate was then and still was called and known by the name of " The 
Wardens and Commonalty of the Mystery of Fishmongers of the city of 
London;'^ that the articles of agreement and memorandum, and each of 
them, were made concerning certain estates and interests in lands and 
tenements, and that the same articles and memorandums did not, nor did 
either of them, relate to or concern any trade or merchandise whatsoever; 
*that the articles of agreement and memorandum were not, nor r^igQ 
were either of them, made or entered into by the plaintiffs by or L 
under the common seal of the plaintiffs (so being such corporation as 
aforesaid;) and the articles and memorandum were not, nor were either 
of them, made or entered into by any person for that purpose duly au- 
thorized by any instrument in writing under the common seal of the 
plaintifis so being such corporation as aforesaid. V^erification. 

The second, Uiird, fourth and fifth pleas, pleaded by the defendant 
Booth, were in substance the same as those pleaded by the defendant 
Robertson. 

The defendant Staines pleaded fourthly, to the whole of the first count, 
a plea similar to the fourth plea of the defendant Robertson. 

Fifthly, to the first count; that the plaintiffs did not withdraw all op- 
position to the progress of the said bill in that count mentioned, accord- 
ing to the true intent and meaning of the said articles of agreeitxent and 
memorandum, modo ei formh : concluding to the country. 

Replication to the second plea of the defendant Robertson. The 
plaintiffs, not denying the matters stated in the said second plea, for re- 
plication, nevertheless, said, that, before and at the times of the making 
and entering into the said articles of agreement and memorandum re- 
spectively in the said first count mentioned, and which on the faith of 
the defendants' said promise were so acted upon and performed by the 
plaintiffs on their part as therein also mentioned, the said J. D. T. had 
been and was the attorney and solicitor of the plaintiffs, and had been 
and was employed by them, the plaintifis, as such solicitor and as the 
agent for them, and on their behalf, in and about the conduct and ma- 
nagement of the *said opposition of the plaintiffs to the bringing r^i^j 
in and passing of the said bill in the first count first above men- * 
tinned and referred to, and the supporting the said claims of the plaintiffs 
to, in, over and upon the said slob or waste land in the said articles of 
agreement mentioned, and also in and about the making and entering 
into the said articles of agreement and memorandum respectively ; and 
that the said articles of agreement and memorandum were respectively 
made and entered into and consented to and approved of, as in the said 
first count mentioned, by the said J. D. T. as such solicitor and agent as 
aforesaid, for and on behalf of the plaintiffs, and in the course and per- 
formance of his the said J. D. T.'s employment and duty as such solicitor 
and agent as aforesaid, and by and with the authority, consent and ap- 
probation of the plaintiffs, and of which the defendants, at the respective 
times of the making and entering into the said articles of agreement and 
memorandum respectively, had notice. Verification. 

Special demurrer to the third plea of the defendant Robertson; assign- 
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ing for causes, that the said third plea traversed, and attempted to put in 
issue, matter which was wholly immaterial to the merits of the case, and 
to the matters to which the same was pleaded ; and that, if, as the said 
third plea must be taken to admit, the agreement and memorandum were 
made and entered into and fully performed by the plaintiffs on their part, 
and the disputed clauses and provisions were settled by Mr. Brodie as 
alleged in the first count, it was perfectly immaterial as to each and every 
of the breaches of contract charged in the first count, and to which the 
said third plea was pleaded, especially as to the nonpayment of the costs 
and the 1000/., that the bill after it was settled and agreed upon, was not 
BO beneficial as it might have been, as alleged in the said third plea; that 
*152l *^^ ^^^ material only that the differences should have been settled 
^ by Mr. Brodie; that the said third plea showed no default or fail- 
ure of consideration on the part of the plaintiffs, nor any valid excuse or 
justification of the defendants' breaches of contract to which the said 
third plea was pleaded, and did not even disclose any grounds for a cross 
action against the plaintiffs; that it was not a matter contracted for by 
the agreement that the bill should be so beneficial as in the third plea 
mentioned ; and that this defendant was by his own argument, and by 
consenting to the bill, as admitted by the pleas, precluded from now dis- 
puting the matters attempted to be put in issue by the said third plea; 
and that, at most, the third plea could be an answer, if at all, only to the 
first breach charged in the declaration; and that, if the third plea con- 
tained sufficient matter of defence (*) to the breaches of promise to which 
the same was pleaded, the same also would amount to an answer and de- 
fence to the whole of the first count of the declaration ; that the third 
plea improperly contained and was an answer and defence to a further 
and other part of the first count of the declaration than was professed to 
be answered by the said third plea, that is to say, to the whole of the 
first count; and, if judgment on the said third plea should be given for 
the defendant, the court could not consistently give judgment for the 
plaintiffs, as to the matter excepted in the introductory part of such plea, 
and would be uncertain for whom judgment ought to be given; and that 
the said third plea was in other respects wholly immaterial, improper, 
and insufficient, &c. Joinder. 

Special demurrer to the fourth plea of the defendant Robertson ; as- 
signing for causes, that the said plea tendered an issue which was wholly 
immaterial and insufficient; that the portion of the agreement on the part 
»- -rt-i *of the plaintiffs, the partial breach whereof was alleged and relied 
-I upon by the said fourth plea, was not in the nature of a condition 
precedent to the performance of the defendant's part of the contract, but 
was an independent agreement; that it formed a part only of the consi- 
deration for the defendant's promise; that the breach of it might be com- 
pensated m damages, and afforded a ground only for a cross action, with- 
out being a defence in the present case: that the fourth plea admitted 
that the plaintiffs delivered over the survey, plans and valuations, with- 
drew thtlr opposition to the introduction of the bill, and also presented a 
petition in its favour, and otherwise promoted it, withdrawing also, until 
the passing of the act, all opposition to its further progress, and that the 
defendants had had, and still had, the benefit of the said survey, plans and 
valuations, and had further obtained the advantage, by the plaintiffs' acts, 
of having been able to bring in their bill, and that there had been in other 
respects, a partial performance of the contract on the part of the plaintifis; 

VOL. xLiv. 12 n2 
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and yet that the same fourth plea contained no sufficient answer or matter 
of defence as to the said breaches of contract in the first count of the decla- 
ration mentioned, and to which the said fourth plea was pleaded, or any 
of them, more especially as to the breach in nonpayment of the lOOOl. 
which was to be paid at a specifi<.d time, and on account of the said sur- 
vey, plans and valuations, which the defendants had actually enjoyed to 
their own use (*); that it was not in or by the fourth plea alleged that the 
defendants, or either of them, requested the plaintiffs to use any means 
or endeavours, or that the plaintiffs could have used any means or en- 
deavours to promote the progress of the bill, or that the defendants, or 
either of them, tendered or offered, or were or was ready or willing, to 
pay to the plaintiffs the expenses thereof, or that the plaintiffs had notice 
of *the sanie; that if the said fourth plea contained sufficient 1-11154 
matter of defence, &c. (Concluding as the demurrer to the third ■- 
plea from the (♦)) Joinder. 

Special demurrer to the fifth plea of the defendant Robertson ; (assign- 
ing similar causes to those assigned in the demurrer to the fourth plea 
down to the (*); and continuing thus;) that the said fifth plea did not 
sufficiently traverse or confess and avoid the matters to which the same 
was pleaded, or any of them ; that the same plea amounted to and was an 
argumentative denial of the allegation contained in the first count, that 
the said plaintiffs did use all reasonable means and endeavours to promote 
the progress of the said bill, and to procure an act of parliament to pass 
thereupon, as therein alleged; that the said fifth plea amounted to and 
was an argumentative denial of the allegation contained in the first count, 
that the plaintiffs did withdraw all opposition of them, the plaintiffs, to the 
progress of the said bill, according to the true intent and meaning of the 
said articles of agreement and memorandum ; that the plea improperly 
concluded with a verification, instead of to the country ; that it was not 
alleged in the plea, that the petition therein mentioned was presented by 
the plaintiffs before any breach by the defendants of their said promise 
in the first count mentioned as to which the same plea was pleaded, nor did 
it sufficiently appear in or by the plea, at what time the plaintiffs presented 
the petition therein mentioned ; that the plea did not sufficiently confess 
the breach of promise in the first count firstly above assigned, being a 
matter to which the plea was pleaded ; and if the same is sufficiently 
confessed, then that it appeared by the first count, and was not denied by 
the plea, jthat the defendants broke their said promise as to the breach in 
the said first count firstly above assigned, and to which the plea was 
pleaded, befoi^ the bill had passed the House of * Commons, and r^^^es 
before the alleged breach of contract by the plaintiffs in the fifth L 
plea mentioned, and to which the same plea was pleaded; that from the 
said fifth plea, it appeared that the plaintiffs partially broke their contract 
as in that plea alleged, after such breach by the defendants of their said 
promise as last aforesaid ; that, if the plea contained sufficient matter of 
defence, &c. (Concluding as the demurrer to the third plea from the (*)). 
Joinder. 

The plaintiffs also replied and demurred in a similar manner to the 
pleas of the defendant Booth. Upon each demurrer there was a joinder 
in demurrer. 

The plaintiffs also demurred to the fourth and fifth pleas respectively 
of the defendant Staines, assigning similar causes to those assigned in the 
demurrer to the fourth plea of the defendant Robertson, down to the {*} 
Joinder. 
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Rejoinder by the defendant Robertson to the replication to his second 
plea, that the plaintiffs, before and at the several times of the making and 
entering into the said articles of agreement and memorandum respective- 
ly in the said replication and first count mentioned, were and still are a 
corporation aggregate, and which same corporation was before and at the 
several times and still is called and known by the name of the Wardens 
and Commonalty of the Mystery of Fishmongers of the City of London^ 
that the said bill in the said replication and first count respectively men- 
tioned, and the said opposition to the bringing in and passing of the same 
bill in the replication and first count respectively mentioned, and also 
the said claims of the plaintiffs, and the said articles of agreement and 
memorandum also in the said replication and first count respectively 
♦1561 J^^'^^^oned, severally *and respectively solely related to and con- 

-1 cemed certain estates and interests in lands and tenements, and 
did not nor did any or either of them relate to or concern any trade or mer- 
chandise whatsoever, that before and at the said several times of the making 
and entering into the said articles of agreement in the said replication and 
first count respectively mentioned, the said plaintiffs by parol only, and 
without and not by any instrument in writing under the common seal of 
the plaintiffs, or otherwise howsoever, appointed and employed the said 
J. D. T. as, and to he the attorney and solicitor and agent of them the 
plaintiffs, for them and in their behalf in and about the conduct and ma- 
nagement of the said opposition of the plaintiffs and the supporting of 
the said claims, and also in and about the making and entering into the 
said articles of agreement and memorandum respectively; that the said 
J. D. T., by virtue of such parol appointment and employment of him 
the J. D. T. as aforesaid, and not otherwise, was so employed by them, 
the plaintiffs, as such solicitor and agent for them on their behalf, in and 
about the conduct and management of the said opposition of the plaintiffs 
to the bringing in and passing of the said bill, and the supporting the said 
claims, and also in and about the making and entering into the said arti- 
cles of agreement and memorandum respectively, as m the said replica- 
tion mentioned; that the said J. D. T., by parol only, and without and not 
by any instrument in writing under the common seal of the plaintiffs, or 
under the seal of the said J. D. T., made and entered into and consented 
to and approved of the said articles of agreement and memorandum re- 
spectively ; that the said articles of agreement and memorandum were 
respectively made and entered into, and consented to and approved of, 
by the said J. D. T., as such solicitor and agent, for and on ' behalf of 
*1571 ^^ plaintiffs, and in the * course and performance of his the said 

-I J. D. T.'s employment and duty as such solicitor and agent, as in 
the said replication mentioned, by virtue of the said J. D. T.'s so, by pa- 
rol, and without and not by any such instrument in writing under the 
common seal of the plaintiffs, or under the seal of the said J. D. T. as 
aforesaid, so making and entering into, and consenting to, and approving 
of, the said articles of agreement and memorandum respectively, and un- 
der and by virtue and m pursuance of the said parol, appointment and 
employment of him the said J. D. T. as aforesaid, and not otherwise, he 
the said J. D, T. having been so appointed and employed by parol only, 
and without, and not by, any instrument in writing under the common 
aeal of the plaintiffs, as aforesaid ; that the plaintiffs by parol only, and 
without and not by any instrument in writing under the common se^ oi 
the plaintifis, or otherwise howsoever, did authorize, and did consent to. 
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and did approve of the said J. D. T. as such solicitor and agent (so ap- 
pointed and employed by parol, and not otherwise as aforesaid,) for and 
on behalf of the plaintiffs, and in the course and performance of his, the 
said .1. D. T.'s employment and duty, as such solicitor and agent (so ap- 
pointed, &c.,) making and entering into, and consenting to, and ap- 
proving of the said articles of agreement and memorandum respectively, 
in manner aforesaid ; that the said articles of agreement and memorandum 
were respectively made and entered into, and consented to, and approved 
of, by the said J. D. T. as such solicitor and agent (so appointed, &c.,) for 
and on behalf of the plaintiffs, and in the course and performance of his, 
the said J. D. T/s employment and duty as such solicitor and agent (so 
appointed, &c.,) by and witli the authority, consent and approbation of 
the plaintiffs, as in the said replication and therein-before mentioned and 
^alleged, under and by virtue of the plaintiffs so by parol only, p^ . _ 
and without and not by any writing under the common seal of the ^ 
plaintiffs or otherwise, howsoever authorizing and consenting to, and ap- 
proving of, the said J. D. T., as such solicitor and agent, (so appointed, &c.,) 
for and on behalf of the plaintiffs, and in the course and performance of 
his, the said J. D. T.'s employment and duty as such solicitor and agent, 
(so appointed, &c,) so making and entering into, and consenting to, and 
approving of, the said articles of agreement and memorandum respectr 
ively, by parol only, and without, and not by, any instrument under the 
said common seal of the said plaintiffs,' or under the seal of the said 
J. D. T. as therein-before mentioned; without this, that the said articles 
of agreement and memorandum were respectively made and entered into, 
and consented to, and approved of, as in the said replication and first 
count respectively mentioned and alleged, by the said J. D. T. as such so- 
licitor and affent as in the same replication mentioned and alleged, for 
and on behalf of the plaintiffs, and in the course of his, the said J. D. T/s 
employment and duty as such solicitor and agent as aforesaid, and by 
and with the authority, consent and approbation of the plaintiffs, mode 
et formd : — concluding to the country. 

The defendant Booth rejoined, that the articles of agreement and me- 
morandum in the first count mentioned, were not, nor were either of 
them made or entered into, or consented to, or approved of, as in the re- 
plication and first count mentioned by the said J. D. T. as the attorney, 
solicitor, or agent of the plaintiffs by any instruments in writing under 
their common seal, or under the seal of the said J. D. T. by or with any 
autliority, consent or approbation of *the plaintiffs in writing un- p«. .^ 
der their common seal. Verification(a.) ^ 

Special demurrer to the rejoinder of the defendant Robertson ; assign- 
ing for causes, that the matters stated in the inducement in the rejoinder 
were wholly immaterial, and did not directly or indirectly deny, or con- 
fess and avoid, the last-mentioned replication of the plaintifis, and the 
matters therein alleged; that, if it were material that Uie said J. D. T. 
should have been employed and appointed by an instrument under seal, 
and that the articles of agreement and memorandum should have been 
made and entered into, and consented to, and approved of, by an instru- 
ment under the common seal of the plaintifis, or under the seal of the said 
J. D. T., and that the authority, consent and approbation for the said J. 
D. T.'s makine and entering into, and consenting to, and approving oi 
such articles oi agreement and memorandum should have been by an in 
(a) UimeoMMy, ant6, Vol L 92, 816. 
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strument under the common seal of the plaintiffs, then that the said mat- 
ters ought to have been pleaded by way of confession and avoidance; 
that the rejoinder improperly concluded with a traverse; that it impro- 
perly concluded to the country; and ought to have concluded with a ve- 
rificaticn ; that the plaintiffs were, by the said rejoinder, precluded from 
relying upon a subsequent ratification of the articles of agreement and 
memorandum by the plainti£& under their common seal; that, if the re- 
joinder were properly pleaded by way of traverse, then that the same 
ought to have further averred in the inducement thereof that the said ar- 
ticles of agreement and memorandum had not been ratified by the plain- 
tiffs under their common seal; that, if the matters stated in the induce- 
ment to the rejoinder in any way traversed or denied matter set forth 
* 1 fio1 ^"^ alleged in the replication, the same amounted to *and were a 

J direct denial of the matter alleged or necessarily implied in such 
replication ; that the inducement and the matters therein stated ought to 
have been and contained an argumentative denial only of the matter of 
the replication; that the rejoinder was impleaded by way of special tra- 
verse; that, if the matters aforesaid stated in the inducement were mate- 
rial, then any one of such matters would have been sufficient as a special 
inducement to the rejoinder; that, by the insertion of the several aliega 
tions and matters before mentioned, the rejoinder was double and multi- 
farious; that the matters stated and alleged in the inducement of the re- 
joinder ought to have been ple&ded disjunctively, and not copulatively; 
that if it were material and necessary that the said J. D. T. should have 
been appointed and employed by an instrument under seal, then the re- 
joinder improperly contained an argumentative and no direct denial of 
such appointment and employment; that the rejoinder was also double, 
in avowing the appointment and employment of the said J. D. T., as well 
as the fact of the agreement and memorandum having been made, and 
entered into, and consented to,* and approved of, by him; th«it the re- 
joinder was a departure from the second plea of the last named defendant, 
and the said last named defendant by his said rejoinder attempted to vary 
and put in issue, and, by the said inducement, directly to deny, the ar- 
ticles of agreement and memorandum in the first count mentioned, and 
although the same had not been varied, questioned or denied by the last- 
named defendant in his said second plea; that the construction and effect 
of the agreement were matters for the consideration of the Court, and 
could not be traversed as in the said rejoinder was attempted; and that 
the said rejoinder confessed and admitted the matter of the last-mentioned 
replication of the plaintiffs, and was in other respects immaterial, &c. 
Joinder, 
♦ifill *Sux:rejoinder to the rejoinder of the defendant Booth; that, 

-I after the said articles of agreement and memorandum in the first 
count mentioned were respectively made and entered into, and consented 
to, and approved of, as in that count and also in the last-mentioned repli- 
cation mentioned, and after the same had been so acted upon and per- 
formed by the plaintiffs upon the faith of the defendant's said promise, 
as in the first count also mentioned, and before the commencement of the 
suit, to wit, on the 9th of May, 1839, by a certain deed-poll under the 
common seal of the plaintiffs, as and being such corporation aggregate as 
aforesaid, then made and executed by the plaintiffs, — and which deed- 
poll the plai^itifis did recognise and adopt, — ratify and confirm the said 
articles of agreement and memorandum; and of which the defendants 
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thereupon afterwards, and before the commencement of the suit, to wit, 
on the day and year last aforesaid, had notice. Verification, and profert 
Rebutter; setting; out upon oyer the deed-poll mentioned in the sur- 
rejoinder. (Which deed-poll, reciting the agreement and memorandum 
declared on, witnessed that the said Wardens and Commonalty of the 
Mystery of Fishmongers of the city of London did thereby recognise 
and adopt the said articles of agreement, and the endorsement thereon, 
and all and every the acts done and performed, as well by the said J. D. T., 
as by the Irish estate committee of the said company in pursuance thereof, 
and did thereby ratify and confirm the said agreement and endorsement, and 
all such acts as aforesaid, and did thereby testify and declare that such agree- 
ment was entered into, and that such acts were done and performed, by 
the said J. D. T., and by the said Irish estate committee, not on his or 
their own behalf, but as the agent or agents of and for, or on behalf of, 
them, the said company; as witness their common seal thereto affixed, &c) 
Averment: that the deed-poll mentioned *in the surrejoinder was pjgo 
made under the common seal of the plaintifis long after the arti- ^ 
cles of agreement and memorandum in the first count mentioned had 
been and were respectively made and entered into and consented to and 
approved of, as in that count mentioned, and long after the making of the 
supposed promise in the first count mentioned, and long aft^r the respec- 
tive times of the committing of the several breaches of promise respec- 
tively in that count mentioned, and long^ after the respective times of the 
accruing of the supposed causes of action in that count mentioned, to wit, 
on the 9th day of May, 1839. Verification. 

Special demurrer; assigning for causes, that the said agreement and 
memorandum and promise by the defendants having been made by them 
and acted upon and performed by the plaintiffs on the faith thereof, it 
was wholly immaterial whether the same agreement and memorandum 
were expressly ratified by the plaintiflfs under their common seal before 
or after the breaches of promise by the defendants; — that, if the matters 
stated in the rebutter were material, then the same must be taken to be, 
and were, a traverse of matter necessarily implied by the surrejoinder, 
namely, that the deed-poll was executed before the defendants' breaches 
of promise, and the rebutter ought to have concluded to the country in- 
stead of concluding with a verification ; — that, although the rebutter ad- 
mitted the agreement and memorandum to have been acted upon and 
performed by the plaintifiis on the faith of the defendants' promise before 
the deed poll was executed, yet it did not sufficiently confess that the 
deed-poll was executed before the commencement of the suit; — that it 
did not deny, or sufficiently confess, the surrejoinder, or any of the mat- 
ters stated therein, or sufficiently avoid the same; — and that the rebutter 
was in other respects uncertain, &c Joinder. 

The case was argued in' the last Trinity term (May 25th, 27th, and 
June 1st) by 

• Charmelly Serjt , (with whom was Bovill) for the plaintifis. T«e <^- ^q 
first point intended to be raised by the defendants is that the plaintifis, 
being a corporation aggregate, cannot sue upon a contract made by them 
which is not under their common seal; or, if the contract were made by 
their agent, that his appointment must not be shown to be under seal. As- 
suming these to be correct, as general propositions, the question then is 
whether it is necessary to show that the contract in this case was exe- 
cuted by the corporation at all, inasmuch as they have acted upon it, 
and have further ratified it, by now suing upon it 
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The corporation having performed the agreement on their part, may 
enforce it against the defendants. It is not always necessary that a 
contract should be signed by both parties; a party who has not signed 
may, in cases where there is a good consideration, recover against the 
party who has; Bo wen v. Morris, 2 Taunt 374; Laythoarp v. Bryanty 
2 New Cases, 735; 3 Scott, 238; Kennaway v. Treleavan, 5 M. & W. 498. 
In the last case Parke, J., observes — ^^ There are a great number of cases 
of contracts not binding on both sides at the time when made, and in which 
the whole duty to be performed rests with one of the contracting par- 
ties.^' (a) In the present case it appears on the face of the declaration 
that the plaintiffs have performed their part of the contract, and that the 
defendants have had the benefit thereof; the contract therefore is binding 
on the latter, and no objection for want of mutuality can arise. 

The recognition and adoption of the contract by the corporation are 
equivalent to a ratification, or to an original contract, under seal. In De 
•l64l ^^^^^ ^' '^^^ Mayor *and Corporation of Monmoxdhj 4 C. & P. 1 1 1, 
' it was held that where goods had been ordered by the mayor of a 
corporation, and had been subsequently examined and approved of at a 
full meeting of the corporate body, it was such a recognition of the con- 
tract as would make the corporation liable to pay for them, although the 
order was not under the common seal. That case was referred to by 
Patteson, J., in giving the judgment of the court in Beverley v. The 
Lincoln Gas Light and Coke Company, 6 A. & E. 829, 2 N. & P. 283; 
where his lordship observed — "The recognition of a contract is its 
adoption — the taking it to be the contract of the party so recognising 
it"(6) So, in R 'c dem. The Dean and Chapter of Rorhester v. Pierce, 
2 Campb. 96, where a verbal notice to quit had been given by the 
steward of the Dean and Chapter, McDonald, C. B., held it was sufficient 
without any other evidence of his authority. His lordship added— "The 
Dean and Chapter, by bringing the ejectment, show that they authorized 
and that they adopt this act" In MarsUnll v. The Mayor, Src, of Queens- 
borough, 1 Sim. & St 420, Leach, V. C, observed that, " if a regular 
corporate resolution passed for granting an interest in a part of the cor- 
porate property, and upon the faith of that resolution expenditure was 
incurred, he was inclined to think that both principle and authority 
would be found for compelling the corporation to make a legal grant in 
pursuance of that resolution." Again, in Edwards v. The Grand June* 
Hon Railway Company, 1 Mylne & Cr. 650, where a person, acting on 
behalf of the subscriliers to a railway, who were then soliciting a bill in 
parliament for the purpose of forming them into an incorporated joint 
stock company, entered into a contract with the trustees of a road 
* 1 851 '^^^^'^y ^^ ^^ *stipulated, that, in consideration of the trustees 
-i withdrawing their opposition in parliament, and consenting to 
forego certain clauses of which they had intended to press for the inser- 
tion in the act, a formal instrument, to the effect of the clauses, should 
be executed under the seal of the company when incorporated, and the 
bill was accordingly allowed to pass unopposed and without the clauses, 
an injunction was granted at the suit of the trustees, to prevent the 
company from violating the provisions contained in the omitted clauses. 

The principle that a subsequent ratification will give all legal qualities 

(a) 'Hie ctmm mentioiied in the former biBodi of this wntenoe appear to be impeHbct wytuSkg' 
■Bib eootneli^ tfaoee in tbe aeoond, perfect uniiatenl oontiacta. 

(b) 6 A. Si E. 843. 
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to a previous act was also recognised in Whitehead v. Taylor^ 10 A. & E. 
210; 2 P. & D. 367, Robinson v. Gleadoxr, 2 New Ca. 156; 2 Scott, 850, 
Maclean v. Dunn^ 4 Bingh. 722; I Moo. & P. 761, and YarbQroue,h v. 
The Bank of England^ 16 East, 6. [Maule, J. The Mayor ^c. of Car- 
marthen v. Leiris, 6 C. & P. 608,(a) seems very like the present case, 
Parke, B., there held that a corporation aggregate might maintain as- 
sumpsit for the use and occupation of tolls, although they did not grant 
the tolls to the occupier by any instrument under their common seal.] 
In Smith v. The Birmingham and Staffordshire Gas Light Company, 1 A. 
& E. 526; 3 N. & M. 771, the doctrine was carried much further, and it 
was held that a corpoi'atibn was liable in tori for the tortious act of 
their agent, though not appointed by seal, if such act were an ordinary 
service, such as a distress professedly made under a statute for a debt 
due to the corporation; and that a jury might infer the agency from an 
adoption of the act by the corporation, as from their having received the 
proceeds of the seizure. 

In the present case it appears, on the face of the ^declaration, |-«, ^^ 
that Towse was the agent to the plaintifis; for it is stated that the ^ 
agreement was executed by him " for and on behalf of the plaintiffs. The 
second plea sets up the defence that the agreement was not made under 
the corporate seal or by any person authorized under seal ; the replication 
is, that Towse was the solicitor and agent for the corporation employed 
by them as such agent in the conduct and management of the bill in 
parliament, and the agreement was entered into by him, as such solicitor 
and agent, on behalf of the corporation in the usual course of his em- 
ployment The rejoinder states that the appointment of Towse was by 
parol only, and not by an instrument under the corporate seal. The re- 
plication states the employment of Towse as agent to the company, and 
the making of the agreement by him, as such agent, more fully than the 
declaration. All the facts of adoption that are mentioned in the decla- 
ration are drawn down to the replication which sets up additional matter, 
namely, that the agreement was entered into by the solicitor to the cor- 
poration in the course of his duty. The cases as to subsequent ratifica- 
tion, therefore, are applicable to the consideration of the replication. 
Upon this state of the record the defendant, Robertson, can only take 
such objections to the replication as would be admissible on general de- 
murrer. And on general demurrer the replication would be good ; as it 
must be taken that either the agreement itself, or the appointment of the 
agent was unc^er seal, if that be necessary to give validity to the agree- 
ment In the Dean and Chapter of Windsor v. Goverj 2 Wms. Saund. 302, 
to debt for the rent of tithes, the defendant pleaded that he assigned the 
premises to one J. B., and that the plaintiffs bad notice of the assignment, 
and received rent from J. B. as their tenant; *it was objected rm^^j 
on the part of the plaintiffs that the plea was bad for not showing ^ 
that such acceptance was by deed under the common seal. ^ But to this 
it was answered that if a deed be necessary, it is implied in the plea; for 
an acceptance being pleaded, every thing that makes it to be a good ac- 
ceptance is implied, for otherwise it is no acceptance at all.'' And se- 
veral cases are there cited to the same effect — and others are collected in a 
note by Serjt Williams.{b) So, in Tilson v. The Warwick Gas lAght 
Company, 4 B. & C. 962; 7 D. & R. 376, which was an action of debt 

(a) As to thk cam, lee ant^, Vol. n. 249, (e). (0 1 Won. Saund. 906 a, n. (13). 
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for work and labour against an incorporated company, Batlet, J., saio. 
" I think, that if a deed were necessary, we are justified, upon genera! 
demurrer, in presuming that there was such deed, and (in saying) thai 
the neelect to set out the deed is mere matter of form;" and Hol- 
ROTD, J., expressed himself to the same purporL 

The first point in this case is the same as that in Arnold y. The Mayor 
of Poole f ante. Vol. IV., p. S60; and the cases there cited are authorities 
for the plaintlfis here; especially Beverley v. The Lincoln Gas Light 
Company, 6 A. & E. 829; 2 N. & P. 283; Church v. The Imperial Gas 
U^ht and Coke Company y 6 A. & E. 846; 3 N. & P. 35; The Mayor, 
^c.j of Ludlow V. Charlton, 6 M. & W. 815; TAc MayoTj ^c, of Stafford 
V. Till, 4 Bingh. 75; 12 J. B. Moore, 260, and The Southwark Bridge 
Company v. Sills, 2 C. & P. 371. These cases establish that, in reference 
to actions by or against corporations, there is no difference between as- 
sumpsU and debt, or between contracts executory and executed. It may 
be objected that this rule- is applicable only to trading companies estab- 
^1 6ftl ^^^^^^ under acts of parliament; but that observation will not *ap- 
J ply to the cases of The Mayor of Stafford v. TiU and The Dean 
and Chapter of Rochster v. Pierce, 1 Campb. 466. 

He then proceeded to argue that the rejoinder to the replication to the 
second plea by Robertson was bad, as being an informal special traverse 
of the allegation that the contract, or the appointment of the agent, was 
under seal. (The argument upon this point is not reported, as the judg- 
ment of the court proceeded upon other grounds.) The learned Serjeant 
cited Stephen on Pleading, p. 207, 4th edit, and Pearson v. Rogers, 9 A 
&E. 303; 1 P. &D. 302. 

The third plea is pleaded to all the breaches in the first count; and 
unless it is an answer to each of the three breaches there set out, it is bad 
Gray v. Pindar, 2 B. & P. 427. It is clearly no answer to the thirrt 
breach for the non-payment of 1000/. ; and that part of the plea which state? 
that the bill was not as perfect and beneficial as it might have been made, 
is no answer to the declaration, since the declaration alleges that both 
parties were to be bound by the decision of the referee, and that he set- 
tled the bill. 

The fourth plea, which is pleaded to the same breaches as the third, 
states that the plaintiffs did not continually use all reasonable endeavours 
to pass the bill. The plaintiffs in the declaration have alleged certain 
acts on their part to promote the bill. The language of this plea is con- 
sistent with the neglect to perform some only of the acts stipulated to be 
done ; but, that would be a breach of the agreement affecting part only 
of the consideration ; — such part not amounting to a condition precedent. 
The remedy for such breach would be by action. It would be like the 
case of the action on a covenant in a deed whereby the plaintiff con- 
*1691 ^®y®^ ^^ estate with the stock of negroes upon *it; where a plea, 
-I that the plaintiff was not legally possessed of the negroes, was 
held bad, on the ground that otherwise the fact of any one negro not 
being the property of the plaintiff would bar the action. Boone v. Eyre, 
I H. Bl. 273, n.; 2 W. Bl. 1312; cit 6 T. R. 573.(a) 

The fifth plea states that the plaintiffs presented a petition to the House 
of Lords in favour of other parties interested in the bill. That, however, 

(a) See alao Stavtrg t. Curling, 3 N. C. 355; 3 Scott, 740; and I Won. Saimd. 320 •.et 
aq.; 2 Smith, Le^L Cft. 10, n. 

VOL. XLIV. 13 I 
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would be no answer to this action ; and the plea is open to the like ob- 
jeetion? as the fourth. 

The pleas by the other defendants. Booth and Staines, raise substan- 
tially the same questions; and the same arguments are applicable to them. 

B. V, Richardsy for the defendant Robertson. The main question is, 
whether it was competent for the plaintiffs, being a corporation, to enter 
into a contract not under seal; or whether they could take advantage of 
any contract made on their behalf by an agent whose appointment was 
not under seal. The agreement in question is one that affects the title 
to lands, and that fact makes an essential difference between this case and 
those principally relied upon on the other side. The Mayor of Lvdiow 
V. Charltoriy 6 M. & W. 815, is an important authority against the plain- 
tiffs. In that case, although there had been a formal entry of a resolution 
in the books authorizing tlie contract attempted to be set off by the defen- 
dant, and although the contract had been executed, yet, as it affected lands 
of the corporation, it was held that it was invalid as not being under the 
corporate seal. [Tindal, C. J. That would have been a very strong 
authority in the case of an action brought against these plaintiffs upon 
ihis agreement] It is *equally strong here, since in every con- r^i^Q 
tract there must be mutuality. [Maule, J. The contract here ^ 
is executed.(a)] So it was in The Mayor of Ludlow v. Charlton, [Cress- 
well, J. Upon what ground is it that there must be mutuality in a con- 
tract? Is it not that there must be a good consideration? And have not 
the defendants here got a good consideration ?] It is submitted that they 
have not; for they never were in a situation to sue the corporation; and 
unless the corporation could be sued in assumpsit, they cannot sue the 
defendants. [Maule, J. That is the very point in the case. The 
other side do not contend that the corporation could have been sued.] 
This is an action on a precise contract, and there is no case to show that 
one party to such a contract has the powe^ to sue, and not the other. 
[Tindal, C. J. An infant can sue on a promise of marriage, though he 
cannot be sued upon it(6)] In that case the contract is merely voidable, 
and not void. 

The necessities of modem times have introduced an extension as to 
the liability of corporations; but the relaxation of the ancient rule has 
obtained only in favour of trading companies. None of the cases cited, 
therefore, are applicable to the present Neither do the more ancient 
exceptions apply; as this contract does not relate to matters of a trifling 
nature, or of constant occurrence. This is a contract affecting the lands 
of the corporation. The general rule as to the nature of contracts bind- 
ing upon corporations is laid down in 1 Blac. Com. 46d,(c) and Co. Litt 
94, b. And in Frevill v. Ewbanckey 1 Roll. Rep. 82, it is said by Coke 
that no action lies at common law against a dean and chapter upon a pro- 
mise made by them, because a corporation cannot be bound *with- r^j^i 
out deed. If one party is not bound by a contract, the other is *- 
not Unless, therefore, the court shall be prepared to overrule The 
Mayor of Ludlote v. Charlton, there is an end of tJbis case. 

The cases relied upon on the other side are distinguishable from the 
present In Botren v. Morris^ 2 Taunt 374, the contract was entered 

(a) The plaiDtii& dU not declare upon die cxeeif (e^ eontnct, bat upon the anteoedmt eeeckAiri 
fontract; poit, 172. 
(6) See HoH t. Ctateneievx, 2 8tnu 937. 
U) Citiiig Davis, 44, 46. 
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into by a mayor on behalf of himself and the corporate body; and upon 
the question whether he could sue in his individual capacity, it was held 
that he could not In Layihoarp v, Bryant, 2 New Ca. 735, 3 Scott, 
238, the question turned purely upon the construction of the statute of 
frauds, and had no reference to a contract by a corporation. The same 
remark applies to Kennaway v. Treleavan, 5 M. & W. 498. 

Beverley v. The Lincoln Gas Light Company^ « A. & E. 829, 2 N. & 
P. 283, Church v. The Imperial Oas Light and Coke Company, 6 A. & 
E. 846, 3 N. & P. 35; and that class of cases were all cases of trading 
companies, which have been introduced of late years by the legislature, 
for the purpose of trade alone: they are not corporations in the proper 
sense of the term. The sound reason why the general principle is not 
applicable to them will be found in the case of Church v. The imperial 
Gas Light and Coke Company, The Dean and Chapter of Rochester v. 
Pierce, 1 Campb. 466, The Mayor of Stafford v. Till, 4 Bingh. 75, 12 
Moore, 260, and The Mayor and Burgesses of Carmarthen v. Lewis, 6 C. 
& P. 608, were all actions for use and occupation, and were decided upon 
the grounds explained by Lord Ellenborough in the first mentioned case; 
namely, that an action for use and occupation under the statute 11 G. jS, 
c. 19, s. 14, does not imply a demise by deed. [Maule, J. Those cases 
*l72l ^^^ decided upon the plea of non-assumpsit *In this case the 
J plea is that there was no agreement The declaration states an 
agreement ; and if the plaintiffs could not agree, except by deed, that al- 
legation in the declaration may be held, on general demurrer, to mean 
that the plaintiffs promised under seal; and if Towse agreed, and the 
plaintifis afterwards under seal promised to perform the agreement, 
must not that now be taken to be a good consideration?] The declara- 
tion states an agreement, in writing; and contains merely the averment 
of a promise on the part of the plaintiffs to perform that agreement In 
Roe dem. Dean and Chapter of Rochester v. Pierce, 2 Campb. 96, the au- 
thority of the agent to give the notice to quit had been fully recognised 
by the corporation. Marshall v. Queenborough, 1 Sim. & St 420, and 
Edwards v. The Grand Junction Railway Company, 1 Myl. & Craig, 650, 
show that if parties are obliged to have recourse to a court of equity, it 
is because no relief is to be had at law. In De Grave v. Monmouth, 4 C. 
& P. Ill, the contract was for weights and measures, a small matter, 
falling within the old recognised exception. And the consideration there 
was executed. It is contended, indeed, that the consideration in this 
case Is executed ; but that is not so. The contract declared upon is exe- 
cutory ; and although in subsequent averments it is alleged that the con- 
tract was performed, that will not alter the original nature of the con- 
tract The subsequent ratification is matter of evidence; but it is clear 
that the original contract is executory. 

The cases cited as to the ratification and adoption of the act of an agent 
have no application; for the present contract can only be ratified as an 
executory contract In WtUtehead v. Taylor, 10 A. &E. 210, 2 P. & D 
367, the point in question was as to the power of executors to ratify a dis 
*173l ^^^^ ^^^ '^"^ *made in the name of the testator, and by his direc- 
J tion, but after his death; and the ratification was held good. Per- 
haps that case may be doubtful law; but at any rate it is very distin- 
guishable from the present The act had been authorized by the testa- 
tor, and the ratification was after his death. [Cresswell, J. It does 
not appear in that case that any positive act was done by the executor 
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after the death of the testator.] In Robinson v. Oleadowy 2 New Ca. 156, 
2 Scott, 250, and Maclean v. Dunn^ 4 Bingh, 722, 1 M. & P. 761, there 
was a sufficient legal ratification which would be drawn back to the pre* 
Tious contract; but that is not so here. [Maule, J. Is not the bringing 
the action a sufficient ratification by the plaintifTs?] It is submitted that 
it is not, if botli parties are not bound. The adoption must be of equal 
force, that is, equally binding on both parties. [Maule, J. You say 
the plaintiffs are not bound ; and that the defendants have no cross action 
against them ; but the plaintiffs having brought the present action are 
bound on the record.] It is submitted, that, after breach, the one party, 
not being bound, cannot by bringing an action bind the other party. 
Otherwise he might lie by for five years and three-quarters, just to avoid 
the operation of the statute of limitations, before the other party could 
know whether the contract was binding upon him. The cases of Yarbo- 
rough V. T/*« Bank of England^ 1 6 East, 6, and Smith v. The Birmingham 
and Staffordshire Gas Light Company, 1 A. & £. 526, 3 N. & M. 771, 
have also no application. Those were actions in tort, where it was held 
that the jury might assume that the act of the agent was sufficiently the 
^t of the principal' to make the latter a tort-feasor. In TiUon v. The 
Warwick Gas Light Company, 4 B. & C. 962, 7 D. & R. 376, the first 
count was founded upon the obligation contained in the *act of r^i^^ 
parliament, under which the company was formed, that the costs ' 
of obtaining that act should be paid; the other counts were general in- 
debitatus counts upon a debt which misht have been founded upon a 
deed ; and the court held that upon general demurrer, a deed might be pre- 
sumed. In this case also it is argued that it may be presumed, the plain- 
tiffs contracted by deed; but that will not be sufficient, inasmuch as one 
party cannot be bound by deed and the other by parol. [Tindal, C. J. 
It would appear upon the whole record in this case that the promise was 
by simple contract Maule, J. Suppose a deed had been executed by 
the plaintiffs; and been signed but not sealed by the defendants, would 
the plaintiff have no remedy ?] It would be very doubtful. [Maule, J. 
I think there is a case in point in which assumpsit has been held to lie. 
Manning, Serjt, for the defendant Haines, referred to White v. Cuyler, 
1 Esp. N. P. i\ 200, 6 T. R. 176; CAanntf//, Serjt, referred to Sutherland 
V. Lishnan, 3 Esp. N. P. C. 42. Unless both parties were equally bound 
by the instrument, it is submitted that one could not sue the other.(a) 

1 Maule, J. In cases of demise, if the lessor executes the lease and the 
essee does not, may not the latter be sued?] Not upon the lease. In 
Cardwell v. Lucas, 2 M. & W. Ill, the declaration in covenant stated 
that one J. H. was seised in fee, and being so seised, by a certain inden- 
ture, with the consent and approval of the said J. H. then given, made 
between the said J. H. of the one part, and the defendant of the 
other part, and, sealed with the seal of the defendant, it was witnessed, 
that, for the considerations therein mentioned, he the said J. H. did de- 
mise to the defendant, his executors and administrators ^certain r^i^c 
! premises therein mentioned : to hold to him, his executors, &c., 1- 
br the term of eleven years; and that by virtue of that indenture, and by 
permission of the said J. H., the defendant afterwards entered into the 

E remises, and was possessed thereof: that J. H. afterwards made his will, 
y which he devised the estate to his widow E. for life, remainder to 

(a) But ase Co, litt. 899, • 231, •.; Fottmr ▼. Mtutw, do. EL 218; CUmwt ▼. Htmkf, 
S RoD. AU Faili (F) pL 8; Com. Dig. Fait» (C. 8,) ; Cooeh v. GoodnuiMj 2 Q. B. 5b0. 
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the plaintiff for life. It then averred the death of J. H., and ailerwardu 
thfit of E., and that thereupon 'the plaintiff became and was seised of the 
reversion of and in the pre'rrjises, in his demesne as of freehold, for the 
term of his natural life, unde^-and by virtue of the will. The defendant 
pleaded, in effect, that, although ,*tAe deed was his deed, yet, that it was 
not signed by J. H., or by any a^^of the said J. H. thereunto lawfully 
authorized by writing, nor was ariy iBase for the said term of eleven 
years put utto writing and signed b/ J. >H. or any agent, &c.; and it was 
held on demurrer, that the action wasSiot.fpaintainable by the plaintiff 
against the defendant for breaches of thisr 'Covenants in .the indenture. 
The declaration in this case states an agreeiTiejit between the parties. If 
that is to be taken as an agreement by deed, thepjif it were executed by 
the agent in his own name on behalf of his principal, it would be void 
as against the principal, and binding upon the a^^h alone; Proniin v. 
Small, 2 Ld. Raym. 1418, 2 Stra. 705, AppUlon v.--j&mikf, 5 East, 148, 
BvrrM v. Jtmesy 3 B. & A. 47.(a) [Maulb, J., referecL to The East 
India Company v. Lemsy 3 C. & P. 358. 

Assuming that the corporation have not contracted uhder'any instru- 
ment binding upon their corporate property, the question is- whether 
where a contract is binding on one party but not on the other, the party 
♦1761 ^^^ ^^ "^^ bound can sue the other. The plaintiffs here, it *i8 
-I true, allege that they are bound, as part of the consideration for 
the defendant's promise, but that allegation will not make them bound, if 
they are not so in law. Mutuality is wanting in this case, and that is 
the essence of all contracts; East London Waterworks Company v. Baily, 
4 Bingh. 283; 12 Moo. 532, Kingston v. Phelps, Peake, N. P. C. 227, 
Biddell v. Dowse, 6 B. & C. 256; 9 D. & R. 404, reversing the judgment 
of C. P. in Dowse Y, Coxe, 3 Bingh. 20; 10 Moo. 272; Anlram v. Chace, 
15 East, 209, Ferrer v. Oven, 7 B. & C. 427; 1 M. & R. 222, Bird v. 
Hipginson, 2 A. & E. 695; S. C. affirmed in Cam. Scacc. 6 A. & E. 824. 
[Maule, J. There is a large class of cases mentioned by Pothier, where 
one party, A., promises to do something, if another party, B., will do 
something else. This contract is not binding on B.; but if he does the 
act, then it becomes binding on A. (6) Perhaps it may be contended that 
this is some such case.] Even if it were so, still the mode of statement 
of the contract is not sufficient There is no consideration moving from 
the plaintiffs to the defendants — no benefit from, or detriment to the 
plaintiffs; and therefore they, being strangers to the consideration, 
cannot sue upon the contract; Lees v. Whiicomb, 5 Bingh 34; 2 M. & P. 
85. [Maule, J. The declaration there stated, as the consideration of 
the defendant's promise to remain with the plaintiff for two years, that 
the plaintiff would teach the defendant the business of a dressmaker; but 
the contract proved contained no such consideration. Coltman, J. How 
*1771 ^^ ^^^ make the ^plaintiffs strangers to the consideration?] Be- 
J cause they are not bound. Bates v. Cort, 2 B. & C. 474; 3 D. & 
R. 676, also shows the necessity for mutuality in a contract [Cress- 
well, J. That case and others of a similar kind resolve themselves inUi 

(«) See abo TapSs ▼. Grame, 5 New Ca. 636; 7 Hoott, 620. 

{h) See Pothier, TVaiti dts Obligations, Fait 2, Chap. 3. A contract or oUigatioD of diia 
kind ii tenned conditional, t. & an obligatian which is suroended fay the condition under which 
it has been contncted, and which is not yet aooompliBhed; (Potfa. Traits des Obligations, No. 198.) 

The pBiticiilar oondition mentioned above by me learned judge is termed potestative^ t . f . am 
which k m the power 6f him towards whom the obligation is contracted; (Potfa. Trait§ dn OUun- 
" ,Noaoi.) 

12 
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a question of nudum pactum. The point here is, as put by my brothei 
Maule, of an executory contract, where qae party undertakes to do one 
thing, if the other will do another.] It cfir^e^i back to the fact of there 
being no binding contract Savnderaon'ir^Gfijffithsy 5 B. & C. 909; 8 D. 
& R. 643, is an authority to show that*a.jsubsequent ratification by one 
who was not a party to the original Agreement, is not sufficient 

If the action is maintainable at.ajt/^gilby, who by the agreement was 
to do something as well as the fx\^ht* parties, ought to have been made a 
co-plaintiff; Chanter y. Leeae^^^. & W. 295; affirmed in Cam. Scacc 
5 M. & W. 698, for no actioi) 6ikild have been maintained upon the agree- 
ment, if Ogilby had not peo^focthed his part 

As to the replication«to tlie second pleas; if there is any weight in the 
argument that the cpm]kgiy cannot bind themselves except under the 
corporate seal, thei>;*uliless the appointment of Towse were under seal, 
he could have vio.^iWA authority, as their agent, to enter into the con- 
tract; 'and the^ r^it^tion, not showing any such authority, is clearly 
bad. , X'/'* 

He thent ]^|i>ceeded to argue that, assuming the replication were good, 
the rejoind^ was not open to the objection that had been urged against 
it(rt) Uporf this point he cited Goufth v. Bryan^ 2 M. & W. 770, Stephen 
on Pleading, 201, and Cross Keys Bridge Company v. Rawlings, 3 New 
Ca. 71 ; 3 Scott, 400. 

The third, fourth and fifth pleas may be dealt with *together; r»t7g 
they all contain the exceptions as to the breach for the non-return ^ 
of the plans. The defendant contends that, by the agreement, he is en- 
titled to the benefit of the entire consideration. There ia no analogy 
between this case, an action of assumpsity and an action of covenant j where 
no consideration is necessary; such as Boone v. £yr«, 1 H. Bl. 273, n.; 
'2 W. Blac. 1312, and Slavers v. Curlings 3 New Ca. 355; 3 Scott, 740. 
In simple contract the consideration must be laid and proved. The con- 
sideration here is laid as executory, not as executed. The exertions of 
the plaintiffs in favour of the bill are the consideration for the defendant 
to enter into the contract If the plaintiffs did not use all reasonable 
means and endeavours to procure the bill to pass, as alleged in the fourth 

Slea — or, if they presented a petition against the bill, as alleged in the 
fth — the consideration for the defendant's promise would fail. 
Hindmarch, for the defendant Booth. The plaintiffs were never bound 
by the agreement, it not being under seal. If any agreement under the 
seal of the plaintiffs could be implied, it would be a deed made between 
the three parties to the agreement, and of course it would be the deed of 
each ; for it would not be presumed that there was a deed on the one side 
and a parol contract on the other. If the real cause of action arose on a 
contract by deed, a parol promise to perform that contract would not 
susUin assumpsit; Baber v. Harris^ 9 A. & E. 532; and, therefore, if a 
deed were to be presumed in this case, the action would not lie. The 
allegation as to the memorandum endorsed on the articles of agreement, 
does not state that such memorandum was an agreement, or that it was 
made by any one. It merely states that it was signed by Pearce as soli- 
citor of the defendants: this excludes the possibility of its having been 
executed under seal. If, therefore, the articles of agreement are taken 
•to be by deed, that agreement cannot be varied by parol. As- rwi^o 
suming the contract to be void in its inception for the reasons al- I- 

(a)yideuitfe,p.l67. 
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ready iiuggested, it could not be made good by any thing done after- 
wardsy except by the consent of the party charged. The plaintifiV 
cannot elect after breach, to make the defendants wrong-doers by re- 
lation. 

As to the necessity of the contract being by deed, in order to bind the 
plaintiff, he cited Home v. Ivy, 1 Vent 47; 1 Sid. 441; 1 Mod. 18; 
2 Keb. 567, 604; Pand v. Moarey Plowd. 91, Rex v. The City of Chester, 
2 Show. 366; Caryy. Matthews, 1 Salk. 191; Smithy. The Birmmghcan 
and Staffordshire Gas Ught Company, 1 A. & E. 526; 3 N. d2^ M. 771; 
Jenkins' Centuries, case 68, page 131 ; and Dumper v. Syms, Cro. Eliz. 815; 
and upon the point of want of mutuality, Sykes v. Dixon, 9 A. & E. 693; 
1 P. & D. 463; Daniel v. Bowks, 2 C. & P. 553; Harrison v. Cage, 
1 Ld. Raym. 386; Cole v. Cottingham, 8 C. & P. 75; Cooke v. Oxley, 
S T. R. 653; and Payne v. Cave, 3 T. R. 148. The plaintiffs ought, at 
least, to have alleged notice to the defendant that they adopted the con* 
tract; stiver v. nichardson, 1 M. & S. 557. He also cited Cardwell v, 
Lucas, 2 M. & W. 1 11 ; Saunderson v. Griffiths, 5 B. & C. 909; 8 D. & R. 
643 ; Richardson v. Gifford, 1 A. & E. 52; 3 N. & M. 325; and WUson v 
Wooljreys,6 M & S. 341. 

The cases cited on the part of the plaintiffs, which turn upon the sta- 
tute of frauds, are inapplicable. Before that statute such contracts as are 
mentioned in those cases would have been binding on both parties al- 
though not in writing. The statute altered the law by requiring that 
such agreements should be in writing and signed by the party to be 
charged ; but as to the other party, whose concurrence forms the consi 
deration, the statute does not require his signature. (a) The consider&- 
*l80l ^^^^ ^^ ^^^ *cases remains the same as at common law. The 
-I statute says nothing as to a seal ; but by common law a corpora- 
tion can only bind themselves by seal, and without their seal to a contract 
*he other party has no consideration. The questions here are, 1st, whether 
all the parties were originally bound by tnis contract, and 2dly, if the 
plaintiffs were bound whether assumpsit will lie at their suit [Maule, J. 
There are cases which show, that though a contract be signed by one party 
only, it may be enforced by the other.(6)] That arises from the express 
words of the statute, 29 Car. 2, c. 3, which require that a memorandum of 
certain contracts shall be signed by the party to be charfred therewith. 
The statute merely says in effect that there shall be no evidence of such a 
contract, except by such a memorandum. [Cresswell, J. The contract 
cannot otherwise be enforced. What is the value of that as a considera- 
tion which cannot be enforced?] The other party in such a cfise may not 
avail himself of the power which the statute gives him to avoid the con- 
tract which is only voidable: but in the present case the contract on the 
part of the plaintiffs is altogether void, and therefore it is also void as 
against the defendants. The cases upon the statute of frauds in fact turn 
upon the express words of the statute; but here the contract was at the 
common law void, ab initio. The agreement set out in the declaration was 
made between three parties; the consideration for the alleged promise is 
stated to be, that the plaintiffs would perform their part of £e agreement; 
but it should have been, that the plaintifis and Ogilby would perform 

(a) Vide temen, Vol IL 462. 

\b) Bee Egerton t. Mathews, 6 East, 907; 3 Smitli S. 389; JiHen t. BmrnUt, 3 Tsinit. 169; 
VorlmT J&eA«^2Jac.& W.426. 
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their parts respectively. The second plea, which is not demurred to bs 
amounting to the general issue, says, in effect, that the defendant has ne 
ver had any consideration. 

The surrejoinder, which sets forth a ratification of the * contract r#|o| 
by deed poll on the part of the plaintiffs, is bad, as a departure ^ 
both from the declaration and the replication. [Coltman, J. The defen- 
dant has not demurred specially upon that ground.] It was not neces- 
sary, as departure is matter of substance, and may be taken advantage of 
upon general demurrer; 2 Wms. Saund. 84 d. (n); Palmer v. Slone; 
2 Wils. 96. 

Mannmgj Serjt, for the defendant Staines. The pleas are good in 
two points of view. Either they traverse that which amounts to a con- 
dition precedent to the defendant's promise; or, if the facts stated do not 
amount to a condition precedent, they form, at least, part of the entire 
consideration ; and the promise being founded upon the entire considera- 
tion, if part thereof fails, the promise also fails. 

The declaration alleges the presentation of a petition to parliament by 
the defendants which was opposed by the plaintiffs; it then states the 
agreement, according to which the plaintiffs were to withdraw all oppo- 
sition. The fifth plea of the defendant Staines alleges that the plaintiffs 
did not withdraw all opposition. It is admitted by the demurrer of the 
plaintiffs, that the opposition continues; then the substance of the promise, 
namely, the withdrawal of the opposition fails. The opposition not 
having been withdrawn, the lOOOL is not payable by the defendants. 
The fifth plea, therefore, contains an answer to the whole declaration. 
[Maule, J. Are the defendants entitled to keep the plans?] The 
agreement is, that if the opposition is withdrawn the defendants are to 
pay 1000/., and upon payment of that sum, are to keep the plans. l*he 
plaintiffs may perhaps say that the defendant's title to the plans, which 
depends upon the payment of the 1000/., is abandoned. [Tindal, C. i. 
You need not put it so broadly. It will be enough for •you to r»igo 
contend that the plaintiffs cannot recover in this form of action. ^ 
Channelly Serjt, then prayed for and obtained leave to amend, by with- 
drawing the demurrer to the fifth plea and taking issue thereon, upon 
payment of costs.] 

The fourth plea stands upon the same footing as the fifth ; it being a 
condition precedent that the plaintiffs shall take all means to promote the 
bill. 

The declaration is bad, as showing a parol contract of a corporation 
who can only express their will by deed. The ancient doctrine is recog- 
nised in The Mayor of Lndhw v. Charllouy 6 M. & W. 816. The 
principle established in Yarborough v. The Bank of England^ 1 6 East, 6, 
that a corporation is liable in trover, is as old as a case in Savile, Pa. 20, 
Case 50(a.) Several objections to the general rule, that a corporation 
must act by deed, are collected in Bro. Abr. tit Corporations et capaciOef; 
but they have no application to the present case. (The learned serjeant 

(a) *< Actini apoQ die case brought fay one against the ooiporatba and company of ■ 

in London. Am he counted that he was posseand dt 100^. in pecuniu nvmeratiMf and ao poa* 
aeand eatvaUttr anusit; and they came to the handa of the defendants, who having notice thereof 
converted them to their own uae. * * * *. Fleetwood, Sent How can a corporation reodw 
notioe (prendra notice), being a body politic? Mantoood. Well, by their solicitor and ooDwd; 
and they by them, under thdr instrament undtr their semi, do all thin9i touching their ooqnm* 
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*183l '^*®"*^ ^^ particular to pi. 14,(rt) 34(6,) •51,(c) 53(d) and 56.(e) 
-■ It has been argued from the cases decided under the statute of 
frauds that it is sufficient that the contract should be signed by the party 
charged; but those cases depend upon the positive declaration of the sta- 
tute ; which does not import any new doctrine as to the effect of the con- 
tract If A. wishes to purchase a horse, and draws up and signs a con- 
tract in writing, and the vendor takes time to consider the matter, and 
the horse dies before the contract is completed, the vendor has no right 
of action. So, if A. proposes to buy a horse from a corporation and exe- 
*lfi4l ^^^^ * ^®®^ of purchase, and the corporation say they *will con- 
J sider the matter, or even, by parol, agree to accept the contract, 
and the horse dies, they cannot sue the purchaser. [Tindal, C. J. But 
that is not quite the present case. The plaintiffs here say that the horse 
has been delivered. You contend that even then they would have only 
an eqtdtable right] The argument on the part of the plaintiffs upon this 

Kint is, that, sinee the promise of the defendants, the consideration has 
en performed by the plaintiffs, and that therefore they are entitled to 
sue; but that consequence does not follow. In Jackson v. Cobbin, 8 M. & 
W. 790, the declaration stated, in substance, that the defendant agreed 
to let, and the plaintiff agreed to take, a certain messuage and premises 
on certain specified terms, and that afterwards, in consideration of the 
premises, and that the plaintiff, at the request of the defendant, had pro- 
mised the defendant to perform his part of the agreement, and that he 
then had power to let the messuage and premises to the plaintiff, without 
restriction as to the purpose for which the same should be used and oc- 
cupied ; and it was held, on special demurrer, that the consideration al- 
leged was insufficient to sustain the promise. The corporation here are 
not bound by the original contract; and the performance by them does 
not alter the state of things. The cases where a corporation has been 
held entitled to sue for use and occupation, are also very distinguishable. 

(a) *^ Covenant waa brought fay the mayor and oommonaltv of N. againrt the mayor and com* 
monalty of D.; and they counted, mat the defendants b^ their deed had covenanted that the plaintifib 
ihould be quit of murage, pontage, custom and toll, m D. of all those of N.; and that Uiey had 
taken tail by certain of tfaeir h oggcawas , of certain of the burgessea of N. to the wrong, 6dc: and there 
it was adjudged that a taking fay the common servant {miaistre) isataking by the corpontion; and 
tfaerefixe the covenant was broken. Quod nola; and it was not pleaded there whether the servant 
was aervant by specialty xmder the common seal of the corpctation, or not 48 K 3, 17.** 

(t) <* Error ^ ^ * Per BaooKB, Justice, the etoctkm of dean, master, et kujuMmodi, and the 
making of their attorney , whidi are of record, are good without writiiiff under the common seal ; bat 
m a feoflboent to a dean and chi^iter, they cannot take but by tetter of attorney, under seal; and if I 
diaeise one lo die use of a dean and chapter, they cannot agree but by writing. * ' * * 14 H. 8, 
2,29." 

(c) ** A man may juatify as bailiff to a dean and cfaa^, el ku^umodit • thing whkh i^ipertaina 
to bii office, without ihowing the deed making him bai&ff; ibritistotheusei^the corporation, and 
aa their servant; but an interest cannot depart from a corporation, as a lease for yean, a license to 
take tieea, or to be aa attorney to make liveiy of seian, el kmjusmodi, without deed; fcr that ought 
tobefaydeed. 12 H. 7, 25, '2a" 

{d) "Debt against the provost and achoiaxs of a college in Cambrid^, eo quod T. M. nuprr 
frmpoHttu, and pedeoessor of the defendant, and the scholais, by F. their servant, purchased two 
betts of the plaintiff fer iOL here at London, where the action is brought; which came ad usum a 
profieuum eoUegii pradieti; and afterwards T. M. was removed from the provostiy, and the de- 
fendant fuit eUeius ei prafBctus; and the defendant, sapius reqvisUus, did not pay. And, I7 
acme iustioee, the paiduun of die piovost and the contract cannot be good; nor by alibot and con- 
vent, dean and chapter, hurixnd and wife; fer it is only the purchase of the dean, provost, abbot or 
hasbaikd;fiir the othen diaQ not be but as dead persons in the law; and by some justices, the contmet 
is good, and shall be intended the bargain only of the provost, and the name of the scfaotacB is but 
BOipluaBge; fer the oaotract of the provost, and the sate to the use of the coDeg^ is the eflect sf the 
■wtter. 5 £. 4, (Longe Qiuimto) 70." 

(e) Vide ant^ YoL IV. p. 876, n. (d). 
VOL. XLIV. 14 
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Where an act consists merely of nonfeasance or permission on the part 
of a corporation, a seal is not necessary. It is not necessary in such ac- 
tions to show any contract This arises from the express language of 
the statute, 11 G. 2, c. 19; but the principle is of much greater antiquity. 
It has been argued on the other side that the consideration here is exe- 
cuted; but if so, a precedent request by the defendants should have been 
averred, (a) 

*The declaration is also bad in this respect — the contract is stated r^^ . g . 
to have been made, not between the defendants and the corpora- '- 
tion, but between {he defendants and Towse. The contract therefore is 
not that of the corporation. Where A. contracts on the part of B., it is A. 
who contracts, and not B. [Cresswell, J. That is, where A. contracts 
to do some act But does Towse so undertake in this case?] There may 
be a contract by A. that B. shall do an act [Maule, J. Supposing that 
Towse was himself bound, and not the corporation, yet the declaration says 
that, in consideration of the premises, and that the plaintiffs would do cer- 
tain things, the defendants promised to do certain things; this therefore is 
a new contract] The consideration is that the plaintiffs would perform 
the things on their part and behalf to be performed. [Maule, J. That 
would mean the things which Towse had undertaken they should per* 
form.] It is submitted, it must mean the things they had themselves un- 
dertaien to perform. 

Ogilby should have been made a co-plaintiff, the joint consideration 
being that the plaintiffs and Ogilby would withdraw their opposition to 
the bill. [TiNDAL, C. J. Is not that objection got rid of by the allega- 
tion in the declaration that <^ Ogilby opposed the bill separately and apart 
from the plaintiffs, and on his own behalf?" How could he join with 
the plaintiffs in an action where there was no joint interest?] They have 
a legal joint interest — the consideration being their joint undertaking. 
[Maule, J. Is it not competent for C. to promise A. to do something, 
m consideration of something to be done by A. and B.? Upon demur- 
rer we must presume an express promise.] But the contract here is be- 
tween A. and B. on the one side and C. on the other; the action there- 
fore will not lie by A. alone. [Tindal, C. J. The consideration moves 
from two parties, and the promise is made to one.] It is submitted the 
original promise is made to both, and then a new promise to one is al- 
leged, but without *any new consideration. At all events a per- r#igg 
formance by Ogilby ought to have been averred. L 

Another objection is, that the agreement was illegal. Where part of the 
consideration is illegal, a promise founded thereon cannot be enforced. 
The act of parliament in respect of which the agreement was made, is a 
public act, affecting the Crown and the rights of the subject; and there- 
fore an agreement to take money for abstaining from opposing such is an 
illegal act, as beine contrary to public policy; and it is therefore void. 
[Cbesswell, J. why is it illegal to take money to do i^mething for 
the benefit of the public? This measure is stated to be so m the act of 
parliament Tindal, C. J. This is not like a public act regulating the 
state of the nation. It is made public for judicial purposes only.] 

Chmmell; Serjt, in reply. The argument on the part of the plaintifls 

— ^that if a contract under seal is necessary it may be assumed upon ge» 

neral demurrer that the contract here was so — has been answered on Uie 

other side, by saying that the same rule must be taken to apply to the 

(a) See 1 Wmi. Saund. 964, n. (I). 
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promise by the defendants, and in that case assumpsit would not lie. But 
if the agreement were drawn up in writing and sealed and delivered by 
the plaintiffs, and merely signed by the defendants, it would constitute a 
binding contract The allegation therefore in the declaration, that an 
agreement was made, will raise the inference that it was properly made 
— that is, under seal on the part of the plaintiff, and by parol on the 
part of the defendants. The Mayor of Stafford v. T///, and that class of 
cases, proceeded, not upon the principle that a seal was unnecessary, but, 
assuming that to be so as a general rule, that something else had been 
done, which gave the parties a right of action. In The Soulhwark Bridge 
•1871 ^^"*P<*'*y ^' Silhf 2 C. & P. 371, which was an action *for use 
•I and occupation, the contract was made out by a sc^ries of letters. 
In all these cases the corporation had either itself acted upon the contract, 
or allowed the other party to do so. And either way the courts must 
have determined that a corporation was in a situation to receive a pro- 
mise, though not under seal from another party. It can make no diffe- 
rence whether a corporation lies by and allows the other parties to take 
advantage of a contract, or assists tiiem to do so. 

It is admitted that there must be mutuality in a contract But that 
means merely khat the one party shall not be bound, unless there be a 
consideration moving from the other. The consideration here is, that 
the plaintiffs would perform certain acts — as in Rose v. Simsy 1 B. & Ad. 
521, it was that the bankrupt -would accept and deliver a bill to the de- 
fendant; and the declaration here alleges an entire performance on the 
part of the plaintiffs, and the non-performance by the defendants. And 
although the performance by the plaintiffs may be somewhat inartiiicially 
stated, yet enough is alleged to gire a right of action, and that is sufficient 
upon general demurrer. The case cited from Bro. Abr. tit Corpora- 
tions et Capacities^ pi. 53,(a) is a strong authority for the plaintiffs. 

As to the non-joinder of Ogilby. Even in the case of a joint contract, 
where the interests of the parties are several, they may maintain separate 
actions; EccUston v. Clipshamy 1 Saund. 153; 2 Keb. 338, 347, 385, and 
the authorities cited in Seijt William^ s note.(6) This principle was re- 
cognised in Lane v. Drinkwater^ 1 C. M. & R. 599; 3 Dowl. P. C. 223, 
though it was held that the covenant there sued upon was joint It is 
clear that in the present case the plaintiffs and Ogilby had separate in- 
♦1881 ^^®'^ *^^ ^® ^*"^' '^^^^ '® * contract between three parties, 
J but mutual promises between all are not alleged. The promise 
alleged on the part of the defendants is to do all the acts that concerned 
the interest of the plaintiffs. 

It is said that the contract was with Towse, and not with the plaintiffs. 
It may be admitted that if he had contracted that the plaintiffs would do 
some act, the contract would be one on his part; but it is here stated that 
the agreement was made by him for and on behalf of the plaintifis. But 
this point may be considered as already disposed of by what has fallen 
from the court 

It has been argued that the agreement was illegal, because money was 
to be taken to ensure the passing of the bill; but the bill proposed to in- 
terfere with the rights of the plaintiffs; besides which, nothing was to be 
done without the assent of the legislature. 

The second plea, by Robertson, does not exclude the fact of there 
having been a ratification under seal. [Coltman, J. It says that the 
(a) Ant^ 163, (•). (6) 1 Wmi. Saund. 154, n. (1). 
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agreement and memorandum were not made by any person ^ duly autho- 
rized " under seal. That averment, perhaps, may be considered as ex- 
cluding a ratification under seal.] The point, however, is immaterial if 
the allegation of performance by the plaintiffs is sufficient. The other 
side have not pretended to argue, that if the contract was under seal, the 
third, fourth and fifth pleas contain any answer to the action. 

The same remarks apply to the pleas by Booth and Staines. 

Cur. adv. vuU. 

TiNDAL, C. J., now delivered the judgment of the court 

In this action, the plaintiffs, the Fishmongers' Company, demurred 
specially to the pleas of the defendant, Robertson, put in by him thirdly, 
fourthly and fifthly, to the first count of the declaration ; and they also de- 
murred specially to the rejoinder of Robertson, by *hini put in to r*igg 
the plaintiffs' replication to the second plea. But, as the principal *- 
question argued before us arose upon the declaration, the defendants con- 
tending that no action was maintainable by a corporation aggregate upon 
a contract not being under seal, it will be more convenient to consider 
that question, and the validity of the objections raised against the declara- 
tion, in the fiist instance, and afterwards to discuss and determine the se- 
veral points which have been raised upon the subsequent pleadings upon 
this record. 

The declaration stated, by way of inducement, that the defendants in 
the action had presented a petition to the House of Commons for a bill 
for draining and reclaiming certain slob or waste land in Ireland, the in- 
troduction of which bill was opposed by the plaintiffs, and also by one 
Ogilby, on his own behalf; and that, by an aereement made on the 1 7th 
of March, 1838, "between J. D. Towse, on behalf of the plaintiffs" of 
the first part; one Kensit, on behalf of Ogilby, of the second part, and 
the defendants of the third part, for preventing expense and settling 
rights, it was agreed that the plaintiffs and Ogilby should respectively 
withdraw all opposition to the further progress of the bill; that the powers 
and clauses to be inserted in the act, should be agreed and settled by the 
solicitors, in order that the bill might be as perfect and beneficial to all par- 
ties as it could be made, and that any disputes should be settled by Mr. 
Brodie, whose determination was to be final; that the plaintiffs and Ogilby 
respectively should use all reasonable means and endeavours to promote 
the progress of the bill, and procure an act of parliament to pass there- 
upon; that part of the slob should be allotted and given to the plaintiffs, 
and a proportion of the slob allotted and given to Ogilby; that such al- 
lotments should be absolutely reserved in the act to the plaintiffs and 
Ogilby respectively, free of expense of draining, &c. ; *that the de- r^ , qq 
fendants would, on the passing of the act, pay tiie plaintiffs 1000/. ; I- 
that the defendants would pay all costs of and attendant upon the appli- 
cation for and obtaining the act; that the allotments should be taken by 
the plaintiffs and Ogilby, in full of all rights; and that they would indem- 
nify the defendants against claims of tenants, &c And the declaration 
then set out a certain memorandum endorsed upon the said agreement 
and of the same date therewith, by and with the consent and approbation 
of all the parties, and signed by J. M. Pearce, as solicitor and agent of 
the defendants, by which it was declared to be understood, that the plain- 
tiffs and Ogilby were severally and jointly bound; that the 1000/. was io 
be paid to the plaintiffs for certain expenses incurred by them, partly in 
a survey and for certain plans, &c., which the defendants were to havt 
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the benefit of, but that the plans, &c., were to be forthwith returned to 
the plaintifis if the lOOOl. was not paid; and that the agreement was to 
oe in force only for the session 1837, 1838. And the declaration then 
proceeded to state, that, in consideration of the said agreement «nd me- 
morandum, and of the premises, and that the plaintiffs would perform the 
same on their part, the defendants promised to perform the same on their 
part so far as concerned the interest of the plaintifis. The declaration 
then proceeded to aver, that the plaintiffs had, on the faith of the defen- 
dants' promise, delivered the survey, plans and valuations, and that the 
defendants had had the benefit thereof; that the plaintiffs had withdrawn 
all opposition to the introduction of the bill, and that Ogilby had done 
the same, and to allege in like manner a particular performance of each 
of the matters and things specified in the said agreement, which, accord- 
ing to the plaintiffs' construction, amounted to conditions precedent to 
be performed by the plaintiffs, concluding with a general averment of 
•iQll P^'^^ormance by *the plaintiffs, and notice thereof to the defend- 

•l ants. And the declaration then stated, as breaches of the agree- 
ment on the part of the defendants, first, that, before the bill passed the 
House of Commons, the defendants had, without the consent of the plain- 
tiffs, caused certain powers and clauses to be inserted without their having 
been first agreed upon or settled in the manner specified in the agree- 
ment; secondly, that the defendants had not paid the sum of 1000/. men- 
tioned in the agreement, although a reasonable time had elapsed, and 
they had been requested so to do; thirdly, that the defendants had not 
returned the survey, plans and valuations, but had kept the same; and, 
lastly, that the defendants had not paid the cost^ incurred in prosecuting 
the bill at their request, although they had notice thereof, and were re- 
quested so to do. The declaration also contained a count on an account 
stated. 

Upon the present state of the pleadings, the defendant Robertson has 
undoubtedly the right to raise any objection to the declaration which 
could have been made available on a general demurrer thereto ; and it has 
accordingly been contended, on his behalf, that it may be assumed, from 
the declaration itself, that the contract upon which this action is brought, 
was not sealed on the part of the plaintiffs with the common seal of the 
corporation ; that, by the general rule of law, the plaintiffs, being a body 
corporate, cannot bind then^selves by an agreement which is not under 
their common seal ; that, although there are certain admitted and well- 
known exceptions to this general rule, yet that the present case does not 
fall within any of such exceptions; and, lastly, that, if the agreement be 
such that the corporation is not bound thereby, and cannot be sued there- 
on, so neither can the other party be bound thereby, nor can the corpo- 
ration sustain an action, as plaintiffs, upon such an agreement 
*IQ21 *^^ concur with some of the positions above laid down on the 

-I part of the defendants. From the statement of the contract itself 
on the face of the declaration, and the mode of its execution by an agent 
on behalf of the corporation as there described, we think it may be in- 
ferred, that the defendants' counsel is entitled to assume, that the com- 
mon seal of the corporation was never afiixed thereto. We agree also 
in the general rule of law as above stated, and that the case now under 
consideration does not fall within any of those exceptions, which are so 
well known as to require no enumeration: but, whatever may be the 
consequences* where the agreement is entirely executory on the part of 

K 
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the corporation, yet, if the contract, instead of being executory, is exe- 
cuted or their part, — if the persons who are parties to the contract with 
the corporation have received the benefit of the consideration moving 
from the corporation, — in that case, we think, both upon principle and 
decided authorities, the other parties are bound by the contraci, and lia- 
ble to be sued thereon by the corporation. Even if the contract put in 
suit by the corporation(a) had been, on their part, executory only, not 
executed — we feel little doubt but that their suing upon the contract 
would amount to an admission on record by them that such contract was 
duly entered into on their part, so as to be obligatory on themselves; 
and that such admission on the record would estop them from setting up 
as an objection, in a cross action, that it was not sealed with their com- 
mon seal: on the same principle as it was held by Holt, C. J., and the 
court, in The Mayor of Thetford's case^ 1 Salk. 192; S. C. 3 Stalk. 103; 
2 Lord Raym. 848; Lord Holt, 171, << that, though a corporation cannot 
do an act in pais without their common seal, yet they may do an act 
upon record ; and that is the case of the city of London every year, who 
make an •attorney by warrant of attorney iq this court, without r»|Qq 
either sealing or signing; and the reason is, because, they are *- 
estopped by the record to say that it is not their act So, if an action be 
brought against a corporation for a false return, they are estopped to say 
it is not their return, for, it is responsio majoris et communitatis upon re- 
cord.'' And, in the present case, the direct allegation by the corporation 
upon this record, that the agreement was made by Towse on their be- 
half, would, as we think, amount to an estoppel to the corporation from 
denying the obligatory force of the agreement in a subsequent action 
against themselves. But it is unnecessary to determine this point on the 
present occasion, because, on the Face of the declaration, there is, as we 
apprehend, an averment, of the performance by the corporation of every 
matter which amounts to a condition precedent on their part: at least, we 
so assume in the present stage of the argument, and before considering 
the pleas of the defendant The question, therefore, becomes this, whe- 
ther in tlie case of a contract executed before action brought, where it 
appears that the defendants have received the whole benefit of the con- 
sideration for which they bargained, it is an answer to an action of as- 
sumpsit by the corporation, that the corporation itself was not originally 
bound by such contract, the same not having been made under their com- 
mon seal 

Upon the general ground of reason and justice, no such answer can be 
set up. The defendants having had the benefit of the performance by 
the corporation of the several stipulations into which they entered, have 
received the consideration for their own promise ; such promise by them 
18 therefore not nudvm pactum ; they never can want to sue the corpora- 
tion upon the contract, in order to enforce the performance of those sti- 
pulations which have already been voluntarily performed ; and therefore 
*no sound reason can be suggested why they should justify their r#|g4 
refusal to perform the stipulations made by them, on the ground ^ 
of inability to sue the corporation, which suit they can never want to 
sustain, it may possibly be the case, that, up to the time of the corpo- 
ration adopting the contract by performing the stipulations on their part, 
there was a want of mutuality from the corporation not being compel- 
lable to perform their contract; and that the defendants might, during 
(a)yideant6,170,ml72. 
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that iQtenral, have the power to retract, and insist that their undertaking 
amounted to a nudum pactum only. But, after the adoption of the con- 
tract hy the corporation by performance on their part, upon general 
principles of reason the right to set up this defence appears altogether to 
(ail. 

Independently, however, of the reasonableness of such construction, 
there appears -authority in law to support the position. In the case of 
Tfu Barber Sur^eonn of London v. Pelson, 2 Lev. 252, — assumpsit for a 
forfeiture under a by-law — where the objection was expressly taken, 
tliat a promise cannot be made to a corporation aggregate without deed, 
the court held that the action well lay, and that the objection had been 
overruled in Tke Mayor j ^e. of London v. Goree, 1 Vent 298. Again, 
in The Mayovj ^e. of I^Mndon v. Huntf 3 Lev. 37, assumpsit was held to 
be maintainable by a corpoi*ation for tolls. In The Mayor^ ^c* of Stafford 
V. TtV, 4 Bingh. 77; 12 J. B. Moore, 260, use and occupation was held to 
be maintainable by a corporation aggregate, though there was no demise 
under seal, the tenant having occupied, and paid rent: and the same point 
was ruled in the case of The Dean and Chapter of Rochester v. Pierce^ 
I Campb. 466. The case of The East India Company v. Glover^ 1 Stra. 
612, carries the law further; for the action in that case was not 
*19?1 *upon a promise implied by law on an executed consideration, 
•I as, for goods sold, but was assumpsit by a corporation for not 
accepting and taking away coffee within the time mentioned by an agree- 
ment for sale. The objection, indeed, was not raised : but we cannot 
but suppose it would have been made, if thought maintainable; for, when 
the defendant wanted to show fraud upon the sale, on the execution of 
the writ of inquiry before Pratt, C. J., he refused to let in the evidence, 
saying, the defendant had admitted the contract to be as the plaintiff had de- 
clared, by suffering judgment by default, instead of pleading non assumpsit. 
And, again, the judgment of the court of error in Boioen v. Morris, 2 Taunt 
374, although not directly an authority upon the point, shows a strong 
indication of the opinion of Mansfield, C. J., in support of the present 
action. In that case, the mayor of a corporation had signed a contract 
to sell landed property belonging to the corporation <^ on behalf of him- 
self and the rest of the burgesses and commonalty," and the action was 
brought in the name of the mayor, who had signed the contract, to re- 
cover damages. The Lord Chief Justice, in giving judgment that the action 
was not maintainable in the name of the mayor, observes, ^^ that, although 
the corporation have not constituted the mayor their bailiff or agent by an 
instrument under seal, so that he was not competent by that contract to bind 
the corporation, yet as the mayor signed it, perhaps the corporation might 
have sustained an action on the contract" And the cases referred to on 
guarantees (see particularly the judgment in Kennaway v. Treleavan, 5 M. 
& W. 501,) and on the statute of frauds, where the contract has been 
signed by the defendant only, and not by the plaintiff, but allowed to be 
enforced by action, notwithstanding the objection of a want of mutuality, 
•1961 ^ strongly to ♦support the principle on which we consider the 
-I present action maintainable. And the earlier case of Cooper v. 
Gooderickf Cro. Eliz. 862, may be adverted to, as showing the opinion of 
the court upon the legal consequence of bringing an action by a body 
corporate. In that case the defendant, as bailiff of Emanuel College, 
made conusance for rent granted to them in fee by indenture. The issue 
was non concessit: and the jury found that the grantor granted it by the 
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deed, and delivered that deed to a stranger to their use, and they sealed 
the counterpart of that indenture; the question was whether a stranger, 
without letter of attorney from them to receive it, might receive the 
deed to their use : and it was held by all the court that he might, and 
that the sealing of the counterpart was a sufficient agreement, and as well 
as if they had made a letter of attorney; ^^and, if they had not sealed 
the counterpart, but had brought an action upon it, that had made the 
grant perfect:" and judgment was given for the plaintiff. 

We therefore think the present action is maintainable by the corpora- 
tion, unless some sufficient answer appears on the pleas, which we now 
proceed to consider. 

The second plea of the defendant Robertson only raises more distinctly 
the question which we have already fully considered as arising on the 
face of the declaration itself: and, as we hold the seal of the corporation 
not to be necessary in order to make the contract obligatory on the de- 
fendants, the plea itself is insufficient, and it becomes unnecessary to give 
any opinion on the subsequent pleadings depending thereon. 

The third plea appears to us to be bad for reasons expressed in the 
course of the argument: and, indeed, the learned counsel for the defend- 
ant«i did not rely upon it 

*The fourth plea, which is pleaded to all the breaches in the rvinn 
declaration except that of not returning the survey, plans and *- 
valuations, is a traverse, in the terms of the averment in the declaration, 
^^ that the plaintiffs did not continually from time to time, and at all times 
up to and until the time of passing the act of parliament, use all reason- 
able means and endeavours to promote the progress of the said bill, and 
to procure an act of parliament to pass thereupon.*' Now, without stop- 
ping to inquire whether such general form of denial is allowable by the 
rules of pleading, instead of showing that there were other reasonable 
means in the power of the plaintiffs which were not resorted to, or that 
any other means were pointed out to the plaintiffs, and they were re- 
quested to use them, but refused, this plea raises the question whether 
the failure to use all reasonable means, &c., is an answer to the action; 
that is, in other words, whether the using all reasonable means was a 
condition precedent to the right of the plaintiffs to maintain an action 
against the defendants for the breach of their part of the agreement 
Now, in Stavers v. Curlingy 3 New Cases, 355, 3 Scott, 740, it was dis- 
tinctly laid down as the result of a long series of decisions, " that the 
question whether covenants are to be held dependent or independent of 
each other is to be determined by the intention and meaning of the par- 
ties as it appears on the instrument, and by the application of common 
sense to each particular case, to which intention, when once discovered, 
all technical forms of expression must give way:" and one of the means 
of discovering such intention is thus laid down in Ritchie v. ^tkinsim, 
10 East, 306, " Where mutual covenants go to the whole of the conside- 
ration on botl) sides, they are mutual conditions, the one precedent to the 
other; but, where the covenants go to a part only, there a *re- r^^gp 
medy lies on the covenant, to recover damages for the breach of it, *- 
but it is not a condition precedent" 

In this case, the things to be done by the plaintiffs were, withdrawing 
opposition to the bill, — promoting the progress of the bill by petition or 
otherwise by all reasonable means at the expense nf the defendantSf^vnA 
handing over to the defendants certain plans, surveys and valuationi 
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which had been taken at the expense of the plaintiJOTs. The thinss to be 
done by the defendants^ on the other hand, were, that they should by the 
bill secure to the plaintiffs certain portions of the slob and waste land, — 
that they should pay 1000/. on the passing of the act, — that they shoula 
pay all the expenses of procuring the act, and should return the plans, 
&c forthwith to the plaintiffs if the lOOOL were not paid. Now, apply- 
ing the test of common sense to this agreement, it seems impossible to 
say that the intention of the parties was, that, if the plaintiffs performed 
every part of that which they undertook, with <he single exception of 
omitting to use some means of promoting the bill, which might be 
deemed reasonable, however small and inefficient those means might be 
in their own nature, they should not be in a condition to claim the per- 
formance of any part of that which the defendants had agreed to do on 
their part; and this, too, although the omission to use such means may 
have worked no prejudice to the defendants, and they may have actually 
obtained that object in the pursuit of which, those very means were to 
be employed. And, again, to apply the other test laid down in Boone 
V. Eyre, 1 H. Blac. 273, n., and the other cases before referred to, can it 
be said that this stipulation goes to the whok consideration on either side? 
It is only a part, and a very small part, of the consideration moving from 
♦ iQQl ^^® plaintiffs: it certainly does not amount *to that for which the 
-* defendants were to give the whole consideration moving from 
them. It is sufficient to refer to the terms of the agreement itself, and to 
see what stipulations the defendants entered into thereby, to be satisfied 
that this part of the plaintiffs' engagements goes to a very immaterial 
part of the consideration on either side. 

We hold, therefore, that this stipulation on the part of the plaintiffs, 
the performance of which has been denied by the fourth plea, is not a 
condition precedent on .the part of the plaintiffs. And, although it may 
be argued that this must be considered as a condition precedent, because 
the defendants cannot maintain a cross action thereon for damages; we 
answer that it is not to be assumed that such cross action is not maintain- 
able, but, on the contrary, for the reasons before given, it might be main- 
tainable. But even if it could not be, the question whether a condition 
is precedent or not, is a question of inlention of the parties themselves as 
it appears on the contract itself, not the determination whether the agree- 
ment will bear a cross action in a court of law. We therefore think 
the fourth plea, which puts in issue the performance of that' which is not 
a condition precedent, cannot be supported. 

The fifth plea appears to us to be clearly bad. It alleges that the 
plaintiffs presented a petition to the House of Lords against the preamble 
of the bill. This amounts at most to an argumentative traverse either of 
the averment that the plaintiffs withdrew their opposition to the bill, or 
of the averment that the plaintiffs used all reasonable means to promote 
the bill, without distinctly showing to which it is intended to apply. It 
is bad, therefore, on the grounds discussed in the consideration of the 
fourth plea; and indeed it may be further observed, that, neither by the 
fourth nor the fifth is it shown that the supposed breach of contract 
*QMY\ *»"ip"te^ ^ ^® plaintiffs was committed by them before the 
•I breach of contract as to the clauses of the bill alleged in the decla- 
ration to have been committed by the defendants. 

Inasmuch, therefore, as we think the declaration good, and the several 
VOL. ZLIV. 15 k2 
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pleas, for the reasons above given, insufficient, we give our judgment for 
the plaintiffs, against the defendant Robertson. 

The several pleas which are pleaded by the defendant Booth are, in 
substance, the same as those pleaded by the defendant Robertson, which 
we have already considered, and upon which we have given our judg- 
ment The only difference in the subsequent part of the pleadings is, 
that the plaintiffs, instead of demurring specially to the rejoinder of the 
defendant Booth to the replication to the second plea, have surrejoined, 
and stated a confirmation of the authority of their agent by a deed-poll 
under their common seal. But, as the judgment given in the case of 
Robertson proceeded on the ground, as well of the insufficiency of the 
pleas pleaded, as of the sufficiency of the declaration, we think the same 
reasons apply to the present case, and that it is unnecessary to add any 
thing to what has been already stated. 

The judgment already pronounced upon the pleas of the defendant 
Robertson will also govern those pleaded by the defendant Staines, ex- 
cept as to the fifth plea; upon which we have given the plaintiffs leave 
to amend on the usual terms. Judgment for the plaintiffs. 



♦GRANT, qui tam, &c. r. RIDLEY. [•201 

In a qui tarn action for penalties, the oowt refused to stay the proceedingB or to give the defendant 
fiirdier time to plead, upon a suggi^stion by affidavit, mat an act of paxliament was likely to be 
passed, the effect of whini would be to relieve the defendant from the penalties. 

This was an action brought to recover two penalties of 100{. each, 
under the statute 1 & 2 W. 4, c. lxxvi.,(n} against the defendant as a coal- 
fitter, for having given false certificates of the names of the collieries out 
of which certain coals, delivered by him for the port of London, had 
b^n wrought 

Bompos, Serjt, on the part of the defendant, applied to stay the pro- 
ceedings, or for time to plead till the first day of next term, it appeared 
from the affidavits upon which he moved that the plaintiff had com- 
menced thirty-nine other actions against various persons to recover si- 
milai* penalties, amounting altogether to 21,500/.; *that it was the r^ono 
intention of the defendants in this and the other actions to apply ^ 
to parliament early in the ensuing session for leave to bring in a bill to 
stay the proceedings in these actions, and tliat it was believed that leave 
would be given to nring in such bill: that the plaintiff's attorney had in- 
timated it was not his intention to oppose the bill, and that it was anti- 
cipated that no other person would offer any opposition, but that the bill 

(a) Intituled, " An act for regulating the vend and deliveiy of coals in the cities of London snd 
Westminrter, and in certain parts of the counties of Middlesu,** &c. 

By s. 75, it is enacted *'tbat every fitter, or ortier peraon, vending or delivering coals for the pcit 
of liondon shall send, in a letter direded to the dark of the coal imatet, and put into the genenJ 
post-office on the dav on which the ttap or vessel containing any coals riiall sail on any snch voya^ 
or flhall give to the fhip-niaster of sudi ship or vessel before the same sliall sail on evenr or any \uch 
voyage, n certificate, signed by such fitter, contaming the day of the month and vear of such loading; 
the master's and ship's names, and the quantity of tons, and the titual names of the several and re 
sjtective collieries out of lehtrk the said coats are and shall be wrought and gotten, and diu 
price paid l^ the master or masters for each and eveiy sort of coals that eadi and eveiy fitter or other 
person vending or delivering coals as aforesaid, his or their agent or servant, hath sold and loaded on 
board each and eveiy sljp or vessel; and, in caae any person or peraons shall omit or refuse to m 
such certificate as afoi^iaid, or shall give or make any fidse certificate, eveiy penon so ofodini 
Aall, for evejy such ofience forfeit and pay the sum of 100/^** dec. 

By a subsequent sectioD the act is dedarod tr be a puUk ad. 
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would pass into a law before the next assizes :(a) that a summons for time 
to plead till the first day of next term had been taken out, and attended 
before Cresswbll, J., at chambers, and that his lordship had made an 
order that the defendant should have four days' time to plead, pleading 
issuably, without prejudice to any application to the court [Tindal, C. j! 
The present application is in the nature of one quia timet. The defend- 
ant had better plead.] In fVhitter v. Cazalet, 2 T. R. 683, which was an 
action of trover for goods, where the defence was that they were sold by 
the plaintiff, the court gave the defendant time to plead, in order that he 
might have time to file a bill of discovery in equity.(6) [Tindal, C. J. 
But how can we speculate upon what the legislature may do?] The le- 
gislature has often interfered to relieve parties from vexatious proceed- 
ings for penalties, as by 54 6. 3, c. 54, s. 4, to stay actions for penalties 
against clergymen for non-residence; and by 5 & 6 W. 4, c. 2, s. 1, to 
stay actions for penalties incurred by printers of newspapers in not com- 
plying with the requisitions of 38 G. 3, c. 78.(c) If the legislature 
should not interfere in this case, the plaintiff would recover. The learned 
Serjeant also referred to Roadknight v. Chreeny 1 Dowl. N. S. 65, 910; 
9 M. & W. 652. 

♦oQ„-| 'Tindal, C. J. Perhaps the plaintiff's attorney may consent 
^ -l to the time to plead being given to the defendant: but the ques- 
tion for the court is whether, in a state of complete uncertainty as to 
what course the legislature may think fit to adopt, we have any right to 
interfere with the plaintiff's proceedings. What we are asked to do is to 
delay the suit for a certain time; but we have no more right to delay than 
we have to deny justice. JVuII? vendemus, nidli negabimus aut difieremus 
rectum vel justitiam^ are the words of Magna Charta.(d) The application 
to the court is founded upon an intended application to parliament for a 
bill to relieve the defendant and others from penalties in respect of which 
actions have been commenced against them ; but we have no right to 
delay the plaintiff's suit upon such a speculation. 

Erskine, J. The only case which is at all like the present is where 
the defendant obtains a summons before a judge at chambers for time to 

Ky the debt and costs. Sometimes that is a reasonable indulgence. 
»rmerly it was considered that the proper mode of granting that indul- 
gence was, by giving further time to plead. But the matter was brough^ 
under the consideration of all the judges, and they thought that time to 
plead should be granted only in cases where there was a difficulty with 
regard to the plea. No such difficulty is suggested here. 

The other judges concurred. Rule refused 



•204] •REARDEN r. MINTER. 

In an action bv A. against B. fiir cooiroiaBian due to A. as agent fcr B., in procuring him an a(>pren 

tioe, B. produoed the deed of appientioeflhip under notice; and there being an attesting witness to 

it who was not called, A. was nonsuited: 
Utid, that as B. did not daim under the^deed any interest in the subject-matter of the cause, the 

case did not fidl within the exception to the rule requiring proof of the execution of an instrument 
Htild also, that A. was not entitled to a new trial on (he ground of surprise, though he was not 

aware befere the trial tiiat there was an attesting witness; it not appearing diat he had made any 

iw|uiiy on the subject. 

(a) It has since becomo an act (6 dc 7 Viet c. 2). It received the royal aannt'oD Ibe 3d of 
Mudi»1843. 
(h) See ^mm ▼. A'irrn, Barnes, 224; CUrk v. Mlm, 4 DowL P. C. 684. 
(c) And sea 7 dc 8 Vict c 5a {d) Cqw 29 
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Assumpsit for work and labour, &c., by tbe plaintiff as the agent for 
the defendant, in procuring an apprentice for him. Plea: non-assumpsit 

At the trial before the secondary of London, on the 13th of January, 
it appeared that the plaintiff had set up an establishment, called The 
Metropolitan Apprenticeship and Partnership Institution; that the de- 
fendant had applied to him to procure him an apprentice, which it was 
alleged on the part of the plaintiff that he had done by introducing the 
defendant to the father of a lad who was afterwards apprenticed to him. 
The action was brought to recover a commission at a certain per centage 
on the premium paid. 1'he plaintiff had given the defendant notice to 
produce the indenture of apprenticeship, which was produced accord- 
ingly; but as the execution was attested by a person who was not in at- 
tendance, the plaintiff was nonsuited. 

SheCf Serjt, on a former day in this term, applied for a rule to set aside 
the nonsuit, and for a new trial, upon the ground that the production 
of the indenture was not necessary to establish the plaintiff's case. 
[Maule, J. If the commission was to be paid in the event of procuring 
an apprentice for the defendant, the plaintiff would probably not be en- 
titled to any thing till the apprentice was duly bound; and in that case 
the indenture of apprenticeship would form a necessary *ingredient r#oo5 
of the plaintiff's case. He also moved upon an affidavit of surprise ■- 
made by the plaintiff's attorney, stating that until the production of the 
indenture he was not aware that there was any attesting witness thereto. 
A rule nun' having been granted, 

Chftnnelly Serjt, now showed cause. 

Skety Serjt, in support of the rule. The deed of apprenticeship being 
in the possession of the defendant, the plaintiff could not know previously 
to its production, that there was an attesting witness to it [Tindal, 
C. J. He might have had a judge's order to inspect the deed before- 
hand.] The plaintiff had no interest in the deed so as to be entitled to 
compel its production. [Tindal, C. J. He might, at any rate, have 
asked the defendant's attorney if there was an attesting witness, and what 
his name was. M aule, J. Or he might have inquired of the father of 
the apprentice. An attesting witness to a deed is not a new invention.] 
The father might have refused to give the information, or might have 
forgotten the fact [Maule, J. Ihe plaintiff might at least have tried 
the experiment] The defendant claimed an interest under the deed, 
and, having produced it under a notice, he was not entitled to insist upon 
proof of its execution. [Tindal, C. J. Where land is claimed by one 
party under a deed, — the land being the subject matter of the action, — 
and such party produces the deed under notice, he cannot compel the 
opposite party to produce the attesting witness, or prove the execution.(a) 
But that rule has no application here. The defendant does not claim any 
interest under the deed of apprenticeship.] It is his muniment of title 
to the lad's services. [Cresswell, J. But there is no dispute here as 
to *the title to the lad's services. Erskine, J. The rule only r»2oc 
applies where the party producing the deed claims an interest ^ 
under it, in the catueJ] The defendant here denies that he was entitled 
to the services of the apprentice through the plaintiff's assistance. In 
Gordon v. Secretanj 8 East, 548, though it was decided that, where an 
instrument is produced at the trial by one of the parties, in consequence 
of notice from the other, which when produced appears to have been 
(a)8ee9FhilLETid.907. Cottiiu ▼. AtyiKtm, 1 Q, B. 11& 
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executed by the party producing it and third persons, and to be attested 
by a subscribing witness, the production of it, in that manner, does not 
dispense with the neisessity of proving the instrument by means of the 
subscribing witness, though unknown before to the party calling for it, 
yet the court set aside the nonsuit, on the ground of surprise, in order to 
give the defendant an opportunity of calling the subscribing witness. 

TiNDAL, C. J. The general rule requires that where there is an at- 
testing witness to an instrument, he shall be called. This cr,se does not 
fall within the exception to that rule, where the party producing the deed 
claims an interest under it, as in Pearce v. Hoopery 3 Taunt 60. In this 
case the instrument produced in evidence was res inter alios acta. I do 
not see any reason for setting aside the nonsuit, or for granting a new 
trial on the ground of surprise.(a) 

Per curiam; Rule discharged. 



*207] •FITZGERALD v. EVANS. 

tile ooait aHowed a dkbingas to oompd rapeannoe to ianie, although thti writ of ■uimnoni was 
mdoned Hx "50/. for debt and intertsi thereon,*' without stating any time from which tfie int»- 
mt waa to be computed. 

Talfourdy Serjt, applied for a distringas to compel an appearance. 
The affidavit of the attempts to serve the writ of summons was in the 
usual form; but the copy ot the writ left at the defendant's residence, waa 
endorsed tiius:-7-"The plaintiff claims SOL for debt, and interest thereon, 
and 2l. 2s. for costs;" without stating from what day the interest was to 
be calculated. The case had been before Maule, J., at chambers, who 
thought this was an irregularity,(6) and referred the parties to the court 
Admitting that it was an irregularity, which, if the writ had been served, 
would have entitled the defendant to set aside the service,(c) or if he 
had offered to pay the amount of debt and costs, might have entitled him 
to a stay of proceedings,(d) still, being merely an imperfect compliance 
with the rule as to the endorsement of the writ, it would not prevent the 
issuing of a distringas. [Tindal, C. J. It seems like forestalling an ob- 
jection which the defendant may never take. Maule, J. It is impossi* 
ble from the endorsement to say whether the plaintiff seeks to recover 
5U or 100/. It appeared to me, when the case was before me at cham* 
bers, that in order to obtain a distringas it should be shown that the writ 
of summons was such, that if served upon the defendant he would have 
been compelled to appear to the action.] It is submitted, that he must 
•20Sl ^^^^ appeared to this writ if it had been *served, as it is not a 
-I nullity. [Maule, J. And yet it is admitted, that if he had been 
served he might have moved to have set aside the service. Tindal, 
C. J. Perhaps the more regular course will be to allow the distringas 
to go; and the defendant may move to set it aside if he thinks fit] 

Per curiam; Rule granted. 

{a) See Tharve v. Slattwoody post, E. T. 

(b) See Coppel v. Bnnon, 1 0. M. dt R. 575; 3 Dowl. P. C. 1(i6. 

(c) See Truifore ▼. Whiiuhurch, anti, VoL I. p. 426; I Scott, N. R. 415. 

(<) See EUiHon ▼. BMnMon, 2 C. dc M. 343, S{ DowL P. C. 241. See alio Cook ▼. Cooper, 
7A.dtE.60&;2N.&;P.607. 
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ORLANDO JONES and another v. BERGER. 

The notice of objections to a patent dellvRied by the defendant under stat 5 & 6 W. 4, c. 83, a. 5, 
oagfat to contain more particular information than that which is neoesBarily conveyed b^r die de- 
fendants {deaa.(a) 

bi an action &x the hifringeroent of a patent "&X improyements m treating, or operating upon, 
ferinaoeous matter and other products, and in manufecturing starch,^ one objection stated, that the 
alleged invention had been published in the specification of two previous patents (particularizing 
them), ** and also by other peraons in other books and writings:" Heidy that the books, &c. 
should be specified. 

A second objection stated, that the plaintiff*s specification did not "suffidentiy distinguish between 
what was old arMl what was new:** Held sufficient, as the objection was to an omission in the 
specification. 

The same objection alleged that the plaintiff did not state in his specification <*tfae most benefidsl 
method with which be was then acquainted, of practising his said invention:** i/e/d, suffidenthf 
precise. 

A third objection stated that the invention was in use by many persons befere the patent, and par- 
ticularly that the use of rioe starch was ** known and practised by persons engaged in the maniH 
fecture, and finishing, of laoe and similar febrics at Nottingham arid elsewhere: Heid, that upon 
striking out the words "and elsewhere," the objection was sufficiently precise. 

SemblCf per Maole, J., that it was sufficientiy so without striking out these words. 

Case (in the usual form) for the infringement of a patent, granted to 
the plaintiff J ones, on the 30th of April, lS40,for certain "improvements 
in treating, *or operating upon, farinaceous matters to obtain r.oQo 
starch, and other products, and in manufacturing starch." ^ 

Pleas: first, not guilty; secondly, that the plaintiff Jones was not the 
first inventor; thirdly, that he did not, by the instrument in the declara- 
tion mentioned, particularly describe and ascertain the nature of his said 
invention and improvement, &c. ; and fourthly, that the working of the 
said invention was before, and at the time of the making of the letters 
patent, in use by others within the realm. 

The following notice of objections was delivered by the defendant 
with his pleas, under the 5 & 6 VV. 4, c. 83, s. 5. 

" That the said Orlando Jones was not the true and first inventor of 
the said invention, the same having been published in the specification of 
certain letters patent granted to Thomas Wickham, and which specifica- 
tion was enrolled on or about the 10th day of March, a. d. 1824; and 
also in the specification of certain other letters patent granted to William 
Prince, and which specification was enrolled on or about the 2d day of 
May, 1768 [and also by other persons in other books and writings,](6) be- 
fore the date of the said letters patent of 0. J. in the declaration mentioned. 

" That the said specification does not suflSciently distinguish between 
what is old and what is new; that the processes therein described are 
not beneficially applicable to obtaining starch from all farinaceous matter; 
that the said 0. J. did not state in the said specification the most benefi- 
cial method with which be was then acquainted of practising his said in- 
vention ; that the proportions and directions given are not such as to ena- 
ble an ordinary workman to make starch of a quality suitable for the ge- 
neral purposes of commerce; [and that the specification is in other re- 
spects uncertain, insufficient, and calculated to mislead.](6) 

*" That the said invention was in use by many persons before r^oin 
and at the time of the date of the said letters patent, particularly ^ 
that the use of rice as and for starch, and the use of rice-flour as and for 
starch, and the preparing of rice-flour to be used as starch, and the pre- 
paration of starch trom whole rice, and from rice-flour, were known and 
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See NeiUon ▼. Harford, d M. dc W. 806, 822, aoc. 
Vidapost,p.218,n.(a). 
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practised by persons engaged in the manufacture and finishing of lace and 
similar fabrics, and in clear starching, and otherwise dealing with, lace 
and similar fabrics, at Nottingham [and elsewhere(a)] before and at the 
time of the grant of the said letters patent to 0. J., as in the said decla* 
ration mentioned." 

Sir Thomas fVilde, Serjt, on a former day in this term, obtained a rule 
nisi for the defendant to give further and better particulars of objections, 
upon the ground that those delivered were too vague. He cited Fisher 
V. Dcvsicky 4 New Ca. 706; 6 Scott, 587. 

Channelly Serjt, (with whom was fVebster) now showed cause. The 
first objection is addressed to the second plea, whicn says that Jones 
was not the first inventor of the subject of the patent The objection 
specifies two particular patents for inventions, alleged to be similar to 
that claimed by the plaintifi*; and it adds, that the invention had been 
published " by other persons in other books and writings." This case 
is different from those where it has been required that the names should 
be furnished of parties who have used a patent, or where it was required 
that an objection should point out what portion of the alleged invention 
had previously been in use; as in Heath v. Unwin, 10 M. & W. 684. It 
is sufficient to state that the principle has been discussed in learned trea- 
♦fiin ^^^^ *^y other persons. It cannot be required that the defendant 
-I should refer to all the cyclopaedias in which the subject has been 
treated of. [Tindal, C. J. The defendant might keep back his best 
evidence, and then start upon the plaintiiT at the trial with some article 
in a foreign cyclopaedia. The question is, what is the meaning of the 
objection as it stands?] It is submitted it is sufficient to show that the 
principle was well known in the scientific world. 

The second objection is sufficiently specific: the general words at the 
end may be struck out if they are considered objectionable. 

In the third it is presumed the plaintiffs require the names and resi 
dences to be given of the <' persons engaged in the manufacture and 
finishing of lace and similar fabrics at Nottingham." Hut in cases where 
such information has been required no particular trade was specified, as 
here. In BtUnois v. Mackenzie, 4 New Ca. 127; 6 Dowl. P. C. 215; S. C. 
(more fully) 5 Scott, 419, the defendant stated in one of his objections 
that the patented article had been used by one Mann, in England, and 
by divers other persons in other parts of the kingdom, before the date of 
the plaintiff's patent The plaintiff thereupon obtained a judge's order, 
requiring the defendant inter alia to furnish the plaintiff with ^^ the names, 
description and places of abode of the several persons respectively alleged 
in the notice to have used the invention before the patent, and also the 
dates when the said invention was used:" but this court, upon motion, 
rescinded that part of the judge's order that required the names and ad- 
dresses of other parties to be given. In a note in Webster's Patent 
Cases(6) the learned reporter refers to the case of Galloway v. Bleaden, 
Chitt Archb. 1031; S. C, not S. P., antfe. Vol. I. 247, 1 Scott, N. R. 
*2121 ^^^' where Coltman, J., ordered names, addresses, *and descrip- 
J tions to be given, and the words " divers other persons " to be 
struck out; " but," the reporter adds, " in a subsequent case {Carpenter v 
fValker)f the objection stated the making of locks similar to the subject 
of the patent by the defendant and others, several years before the date 
of the letters patent, and their sale to divers persons, and^ among others, to 
(a) Vide post, p. 218, n. (a). (6) P^ 266, n. (a). 
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one S. T., ofy &c.: on summons to strike out the words < to divers person, 
and, amone others/ or to state the names and descriptions of the others 
besides S. P., to whom sales were made, the parties were referred to the 
court, who refused the application.'' [Maule, J. Suppose a patent 
for making pins; and an objection were delivered that several person6 
had used similar pins; it would hardly be necessary to mention all their 
names.] It is possible that the stat 5 & 6 W. 4, c. 83, may have been 
passed with reference to the old rules of pleading, under which the pies 
of not guilty gave no information as to the defence intended to be set up. 
BompaSf Sent, in support of the rule. Words are inserted in these ob- 
jections of such a vague and general character, that they render the no- 
tice of objections of no effect If the reference, in the first objection, to 
the publication *^ by other persons in other books and writings '' were 
sufficient, it would equally be sufficient to say that the invention had 
been used by John Smith and other persons — and John Smith might be 
nobody. [Tindal, C. J. This is not quite like saying that an invention 
had been used by other persons, — it is saying in effect that it had been 
published in books that were known to all the world.] The books should 
at least be specified. They may have been published many years ago; 
and it might be impossible upon their production at the trial to ascertain 
how far they were applicable to the subject matter. The legislature in- 
tended that the objections * should be specific; and the defendant r^ois 
is not tied down to those which he may deliver in the first instance, *- 
for he may amend his notice at any time before the trial, upon the dis- 
covery of fresh evidence. In Fisher v. Dewirky after the amended par- 
ticulars of objection had been delivered pursuant to the judge's order, a 
summons was taken out for further amended particulars, which summons 
was heard before Tindal, C. J., at chambers, by whom, after time taken 
to consider, the particulars were finally settled as follows: — To the first 
objection, that the plaintiff was not the first inventor, the defendant had 
added a statement that '^ the plaintiff was not in possession of the said 
alleged improvements before or at the date of the said letters patent;" 
and these words were expunged by his lordship. Another objection 
stated that " a particular improvement " had been used by A. B. &c 
(stating several names and addresses) and divers other people within the 
kingdom and elsewhere; his lordshi]> struck out the words *^ and divers 
other people;" and the same course was adopted as to another objection. 
Another objection was, that " there were several washings (describine 
them) and othersy to which the said improvements are inapplicable;" and 
his lordship struck out the words " and others," A further objection 
stated that the invention for which the patent was granted was more ex- 
tensive than, and did not correspond with, the invention described in 
the specification; and his lordship observed that the attention of the 
plaintiff ought to be specifically called to the particular part or parts in 
question. That remark of his lordship's applies to the second objection 
in this case, which states that the specification does not sufficiently dis- 
tinguish between what is old and what is new. The particular parts 
should have been pointed out ^Maule, J. How could that be done? 
It is an objection to an omission in the specification.] The objection also 
alleges, " that *the plaintiff, Jones, did not state in his specification r»Qi4 
the most beneficial method with which he was then acquainted of ^ 
practising his said invention." The plaintiffs cannot tell what this means 
without specific information. [Tindal, C. J. The plaintiffs must know 
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whether or not they were acquainted with a better method. It is a fact 
which surely lies more within their own knowledge.] The means which 
the defendant may attribute to the plaintifis are not within their know- 
ledge. The third objection amounts to no more than the fourth plea^ 
that the invention had been used by others before the date of the patent 
The statute would be utterly useless if the objections were not to be ful- 
ler than the pleas. The objection here subsequently mentions " persons 
engaged in the lace trade at Nottingham, and elsewhere;" so that under 
this notice any one person may be produced as a witness to support 
it [Maule, J. The object of the statute is, that whatever the ob- 
jection may be, the defendant is to give notice of it; but giving notice of 
an objection will not make it a legal objection. Tindal, C. J. The ob- 
jection refers to a particular trade. The plaintiffs may make inquiries 
among the class of persons engaged in that trade. Erskine, J. Proving 
that the invention had been used by one or two persons would not sup- 
port the objection, which states that ^^ the said invention was in use by 
many persons."] 

TiNDAL, C. J. The new rules as to pleading, which were promul- 
gated by all the courts in Hilary term, 1834, under the provisions of the 
Stat 3 & 4 W. 4, c. 42, s. 1, were certainly made a considerable time — 
more than twelve months — before the stat 5 & 6 W. 4, c. 83, received the 
*2l51 ^^y^ assent (a) We are not at liberty, therefore, *to say that the 
■^ legislature was not aware of the existence of the new rules, under 
which the effect of the plea of " not guilty" in actions on the case was so 
materially abridged.(^) And when we find that the legislature have di- 
rected that the defendant shall give the plaintiff a notice of the objections 
upon which he intends to rely, it is but reasonable to think they must 
have meant to require something more particular than the pleas. What 
degree of particularity is required it may be dif^cult to define. But the 
question is, whether the statute has been virtually complied with in this 
case. 

The first objection is, that the plaintiff's invention had been previously 
published in the specifications of patents granted to two persons who are 
named, ^^ and also by other persons in other books and writings." Now 
I think it would be a more fair compliance with the statute, ^at the ob- 
jection should disclose the names of the authors, or should specify the 
books upon which the plaintiffs mean to rely. The objections would 
then come more within the analogy of other cases that have been de- 
cided. And no hardship is hereby imposed upon the defendant, as he 
can add the names of other publications to his notice by applying to a 
judge at chambers any time before the trial.(c) The effect of requiring 
the defendant to be more specific upon this point will be to diminish ex- 
pense, and it will cause his notice of objection to be in more complete 
compliance with the provisions of the statute. 

*2161 '^^® general words at the end of the second objection *have 
•l been given up on the part of the defendant; and the argument on 
the part of the plaintiffs, as to the rest of that objection^ has been already 
answered by the court 

(a) The new pleadbg rales were laid before pniliament (in pmoanoe of the fixst secdon of ths 
law amendment ad) on the 5th of February, iSlii, They came mto opefHtkm on tfie fint day of 
Easter term following (15th of Apnl). The new patent act received the royal aawnt on the JOtfa 
of September, ld36, but the bill had been brought forward m 1833. 

(6) See R. G., (Pleading in particular Jlctiorut) br* 1. 

(c) 8eetheproTi8oattheendofsect5,of5dt6 W.4»a83. 

VOL. XLIV. 16 L 
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With regard to the third objection, I think if the words " and else- 
where '' are struck out — leaving it to the defendant, if he should, before 
the trial, discover any places besides Nottingham, where the invention 
has been used, to apply to add the names of such places — that there will 
be no objection to its present form. This case is distinguishable from 
Fisher v. Dewich, That was a patent for an improvement in machinery, 
consisting principally in the use of particular wheels or cranks. They 
may have been known in particular houses, with which the plaintiff was 
not acquainted; and, unless the names of the persons using them were 
given, nothing was disclosed by the notice. The patent in this case is 
for making starch generally; and the notice of objection does limit the 
alleged user to a particular class of persons — namely, those engaged in 
the trade of lace-making — in a particular place — Nottingham ; and it is 
quite as open to the plaintiffs as it is to the defendant, to make inquiries 
in that place among that class of persons. But as the words '^ and else- 
where," are too general, and might mislead the plaintifis, I think they 
should be struck out. 

Erskine, J. I am of the same opinion. It must be taken that some- 
thing more was intended by the legislature to be disclosed in the notice 
of objection than would be contained in the pleas themselves. The court 
has to see that the objections are stated with a reasonable particularity. 
And I think that, with the alterations suggested by my lord, sufficient 
information will be given by these objections. 

*Maule, J. I also think that the statute requires some further r^on 
information to be given by the notice of objections than would be *" 
conveyed by the pleas; as the new rules of pleading must be assumed to 
have been known to the legislature at the time the statute passed. In 
Fisher v. Detoick the patent was for certain improvements in machinery; 
one notice of objection on the part of the defendant was, that the machi- 
nery had been in previous use by certain persons who were named, " and 
divers other people in this kingdom and elsewhere." There was nothing 
in this notice to distinguish or point out these " other people." The ob- 
jection was as wide as the plea, and the court held that it should be nar- 
rowed by naming the parties who, according to the defendant, had pre- 
viously used the invention. The invention claimed here is for improve- 
ments in the manufacture of starch. The third objection is not in ge- 
neral terms — that the same process had been used by certain other per- 
sons; but the objection is narrowed and excludes all but rice-starch, and 
that applied to a particular purpose, namely, the dressing of lace. I think 
that is a reasonable particularity, and sufficiently points out the nature of 
the inquiry which the {Plaintiffs may institute — the nature of the fabric 
and the particular starch being specified. My own opinion is that the 
words " and elsewhere *' — might have been permitted to stand ; but upon 
this point 1 do not think it worth while to differ from the rest of the 
court; and I dare say the omission of the words will not make much dif 
ference to the parties. With respect to naming the books alluded to in 
the first objection, I think it may be as well that the defendant should 
state them — by the names of the authors or some other description — in 
the same way as he has stated the specifications of the patents, in which 
he says the plaintiff's invention has been previously published. 

•Cresswell, J. It is very difficult to lay down any general r»g|i» 
rule as to the particularity required in notices of objection of this ^ 
nature. If the act of parliament under which they are delivered had 
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been passed before the new pleading rules were promulgated, I should 
have thuight that the fifth section was intended to be to the same pur- 
port as the rule that has been referred to: but the general rules were laid 
on the tables of both houses of parliament and came into operation before 
the act passed. I think, therefore, the act must mean that a defendant 
should have some information further than the pleas would supply; and 
that we are authorized to call upon the defendant to give some more 
particular information. I entirely concur with the rest of the court as 
to the amendments suggested. Rule absolute accordingly. (a) 



•219] 'CORRIGAL v. The LONDON and BLACK WALL Railway 

Company. 

By a railway act, it ia enacted that if any person interested in lands afiected by the execution of the 
act shall not agree with the company as to the amount of purchase money or ctxnpensation, dec., 
and AaiXi requeit that the matter in dispute may be aubmitted to the determination of a juiy, the 
company shall issue a warrant to the sheriff or shtriffg of the county or city where the lands in 
question shall be situate, dec.; and if sudi meriff or nieriffi riiall be a shareholder or sbareholdcre 
in the company, then to any of the eortmtrs of tlie said county, &c., commanding such sberifi) 
dec. to iropannel a juiy, who are to inquire and aasess, dec.: 

iluar^^ whettier this enactment would v^y in a case where, as in Middlesex, die ofBoe of sherifTia 
constituted of two peisons, and where one only of such persons is a shareholder in the company. 

By a subsequent act extending the line of railway, it is enacted, that in cases of dispute between the 
company and parties claiming compensation, wherein the company do not upon request, dec., 
within twenty-one days, issue their warrant to the riienfT or sheriflEs of the coun^ or city where, 
dfcc, it shall be lawful for the party so having given notice himself to send a request in writing to 
the sfaeriff, dec., aooording to toe tenor of the fonner act; and the sheriff, &uc shall thereupon im- 
pannel a juiy, dec.: 

HsU, that the former enactment did not applr in a caae where a party proceeded under the latter 
act, so as to render void the proceedings held before the sheriff; the former enactment being ooiv- 
fined to caaea where the company themselves issued their warrant, whidi they were not to direct 
to one of their own sharehoiderB, and the latter .embracing cases in which the company having 
neglected to issue the warrant, the party in dispute with them might^call upon the sberin to hold 
an inquisition; as such party would have no means of knowing whether or not the sheriff was a 
shareholder. 

Qtftfre, whether sudi proceedings would have been avoidable, if objected to at the proper time. 

But hMy that, where the company appeared by their counsel before the slienff and juiy at the hold* 
ing of tlie m(|uisition, without objection, th^ had waived any such objection. 

By the fint act it is further enacted, that the jury shall inquire, dec, and give a venlict fw the sum 
to be paid for the purchase of londi^ and also the sum to be paid by way of satis&ction, &C., for 
goodwill, dec, and thai sw h satis&ction shall be inquired into, and oasessed, separately and distinctly 
fitxn the value of the lands. 

By the second act it is further enacted, that in case any dwelling-house, &xi. within fifhr feet fram 
the railway shall be deteriorated in value, and the owner, 6uc, shall require the company to pup- 
chaae die same, the company shall treat for the purchase and for the compensation, dec. for any 
loes, dbc. in respect of any tenant's fixtures, &ac.\ and in caae the parties cannot agree aa to the 
value of such dwelling-house, dec, or as to the amoiuit of such compeiiFation, dec, then the amount 
shall be ascertained ij the verdict of a juiy in the manner described in the former act, dec, pro> 
vided that no party shall be entitled to receive compensation unleas the juij shall by their verdict 
determine that the property has been deteriorated in value by the construction of the railway : 

(a) The notice of objectioni waa accordingly amended hy striking out the vwrdt inserted in 
brackets ' ^ '^'" ""^^ . - .. , . . i. ^... . 

fimdant i 



vonshtre, and fiirthtsr diat ttio manufiicture of stardi from rice, both whole and ground, was used, 
known and practiaed at Combrook near Manchester.*' See iZ. v. Walton, 2 Q. B. 9f)9, where, oa 
a t^dre facias to repeal a patent, the prosecutor had, while the record was in Chancery, filed a notice 
of obje^kma under the same aection of the atetute, (5 de 6 W. 4, c. b3, a. 5^ ^t olhtr persont 
tiwn the patentee had used the invention in England before the patent, and the defendant had ap^ied 
to the Master of the Rolls for an order on the proaecutor to deliver a particular of the names m^aodi 
penoos, which ¥ra8 refused. When the caae came before the Court of Queen's Bendi a similar 
application ¥ra8 made, and it was stated by counael, in support of the rule, that similar rules had been 
granted hy this oooit; but aiier time taken to oonader, the Court of Queen'a Bench refused the ap» 
pikation, Lord lleninan,C. J., stedng that they agreed with the Master of ^ Rdla radier than with 
IIm court. 
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*nifi pfauntifi; in an actkn upon a judgment founded upon an inqninftion to noawr, under die brt- 
mentioned section, the purchaBe-money of a house, and compensation fijr tenants fixtures, dec, 
stated that the juiy gave a verdict for 250/. " for the purchase of the house, and also 1^ way of 
satis&ction, &c. for fdi damage in respect of the tenant's fixtures." The defendant pleaded that 
the plaintifi' adduced evidence at the inquisition, "not only of the loss and damage m respect of 
good-will, tenant's fixtures, &&, but also of certain loss and damage in respect of the dwellnig- 
house, by reason of the construction of the railway; that the jurors did assess and give a verdict 
for the sum of 250L for the purchase of the dwelling-house, and also by way of satiKfortion, &c 
for the several losses, dice, in the plea moitiooed;" whereby the mquisition, verdict, and judgment 
were void: 

Held, that the mere fact of the j>Iaintiirs adducing such evidence, and the receiving thereof by the 
sheriiT, did not afiect the validity of the verdict; as such evidence may have been given to riiow 
that the house had been deteriorated; which was necessary to give jurisdiction to the sheriff and 
juiy: 

Held also^ tfiat the verdict, as stated in the declaration, excluded the possibility of any damages being 
given fijr the deterioration of the house by the constroction of the nuhway: 

He/f/ also, that the enactment in the first act as to sepamte assessments, waiidirectoiy only, and not in 
the nature of a condition. 

By the first act it was provided, that if the jury gave the aame or a greater sum than the company 
had previously oflbred, the company diould pay all the coats of the inquisition; if less than had 
been previously offered, that each party should pay half the costs; and mat if by reason of abaenoe 
abroad, or any other disability, any person should have been prevented from treating with the 
company, they the company should pay the whole costs: 

The second act was silent as to costs: 

Held, that a party proceeding under the seccnd act, in a case not Ming within the daasea mentioDed 
in the first, was not entitled to oosta. 

Debt. The first count of the declaration stated that the London and 
Blackwall Railway (which said railway was authorized by and con- 
structed according to *and under and by virtue of the provisions r^og/v 
of a certain act of parliament made and passed in a session, &,c,{a) ^ 
intituled "An act,&c.;" and also of a certain other act of parliament 
made and passed, &c.,(6) intituled, &c.,) was first opened to the public on 
the 6th of July, 1840; that the plaintiff, theretofore, to wit, on the 24th 
of October, in the year last aforesaid, was the lessee, for a certain term of 
years then and still unexpired, to wit, for a term of *seventy-four r»ao| 
years and one quarter of another year from the 29th of September, ^ 
1817, of a certain dwelling-house numbered 82, and situate and being in 
a certain street called Lucas Street, in the Commercial Road, in the pa* 
rish of St George, in the county of Middlesex, and within fifty feet from 
the said railway; and by reason of the construction of the said railway 
the said dwelling-house, and the estate, interest and property of the plain 
tiff therein as such lessee as aforesaid, were then, to wit, on the 24th of 
October, 1840, aforesaid, greatly deteriorated in value; and thereupon 
the plaintiff, so being such lessee as aforesaid, and the said dwelling- 
house being so situate and so deteriorated in value as aforesaid, did, 
within the period of twelve months from the opening of the said rail- 
way as aforesaid, to wit, on the said 24th of October, 1840, by notice in 
writing, bearing date the day and year last aforesaid, and left at the of- 
fice of the said company, to wit, on the 2d of November, in the year last 
aforesaid, require the said company to purchase his, the plaintiff's estate, 
interest and property in the dwelling-house whereof he was such lessee, 
and wherein he was so interested as aforesaid, and thereby then gave the 
said company notice that he was ready to treat for the sale of the same 
to the said company, according to the provisions of the said acts of par- 
liament made and passed concerning the said railway; and to the said no* 
tice the plaintiff annexed a plan more particularly delineating the said 
dwelling-house: that the said company did not nor would, wiQiin thirty 
iays after the service of the said notice as aforesaid, treat for the pur* 

(a) 6dc7 W.4,e.cxziiL (6) 2 &; 3 Viet c xev. 
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chase of the estate, interest, and property of fiim the plaintiff as such lea- 
see as aforesaid, in the said dwelling-house mentioned in the said notice, 
or for the compensation, recompense or satisfaction to be made to him as 
such lessee as aforesaid for any loss, damage or injury in respect of any 
♦22*>1 g^^^'W^^^j tenant's fixtures, improvements, *or otherwise, occa- 
"-^ sioned by the taking thereof, nor did the plaintiff and the said 
company, within that time or afterwards agree as to the value of the 
estate, &c. of him the plaintiff as such lessee as aforesaid in the dwelling- 
house, or as to the amount or value of the compensation, &c. to be paid 
to him, the plaihtiff, as such lessee, for such good-will, &c. as aforesaid : 
whereupon he, the plaintiff, afterwards, and after the expiration of the 
said thirty days, to wit, on the 29th of December, 1840, did, by a request 
in writing then made by him, request the said company to issue a war- 
rant, and to submit the said matter in dispute between him, the plaintiff, 
and the said company, of and concerning the premises aforesaid, to the 
determination of a jury, in the manner and according to the regulations 
prescribed by the said acts of parliament: that the company did not nor 
would, within the space of twenty-one days after the making the said re- 
quest, comply with the same, or issue their warrant according to the re- 
gulations prescribed by the said acts for the impannelling and summon- 
ing a jury as aforesaid; and thereupon he the plaintiff, afterwards, and 
after the expiration of the said space of twenty-one days after the making 
of the said request to the said company as aforesaid, to wit, on the 10th 
of February, 1841, did himself send a request in writing to the sheriff 
of Middlesex aforesaid, according to the tenor and provisions of the said 
acts, and did thereby request the said sheriff to impannel, summon and 
return a jury according to the provisions and in the manner prescribed 
by the said acts of parliament, to require of and assess and give a verdict 
for the sum of money to be paid by the said company to the plaintiff for 
the purchase of his estate, &c. as such lessee as aforesaid, in the said dwell- 
ing-house as aforesaid, and for the compensation, &c. to be paid to the 
plaintiff by the said company for loss, damage and injury in respect of 
•2231 ^^® good-will, &c occasioned by *the taking thereof as aforesaid, 
J and to proceed in that behalf in the manner and according to the 
regulations prescribed in the said first-mentioned act of parliament, upon 
the issuing of the warrant of the said company as therein directed : that, 
upon a certain inquisition taken in pursuance to, and accordance and 
compliance with the last-mentioned request, afterwards, to wit, on the 
6th of March, 1841, to wit, at the house known by the name of the She- 
riff's Office in Red Lion Square, in th*e county of Middlesex, before Tho- 
mas Farncombe and Michael Gibbs, esquires, then being sheriff of the 
said county of Middlesex, W. F. J., W. J., &c. &c., twelve honest, lawful, 
sufficient and indifferent men of the said county, qualified according to 
the laws of this realm to serve on juries for trials of issues in her majes- 
ty's courts of record at Westminster, being duly impannelled, summoned, 
returned and drawn pursuant to the provisions of the said act by the said 
'i\ F. and M. 6., at the time of the said request and then being sheriff of 
the said county of Middlesex as aforesaid, and being by and before such 
sheriff at the time and place last aforesaid duly sworn to inquire of and 
concerning the matters in the said last-mentioned request in that behalf 
mentioned, and thereby referred to, to be inquired of, assessed and ascer- 
tained by them in manner therein mentioned ; and the plaintiff and the 
said company, by their counsel respectively, having, at the time and 

l2 
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place of inquisition, aforesaid, appeared before the said sheriff and the 
aaid jurors, and having respectively adduced evidence before the said she- 
riff and jurors touching the matters so in question as aforesaid, the said 
jurors, upon their oath said, that the said dwelline-house before and at 
the time of such notice to purchase so given as aforesaid and then still 
was deteriorated in value by the construction of the said railway autho- 
rized by the first-mentioned act; and they the said jurors did then and 
there assess and give a * verdict for the sum of 2501 to be paid by r»o24 
the said company to the plaintiff for the purchase by them of the *• 
plaintiff of his estate and interest in the said dwelling-house, and also by 
way of compensation, &c. for all damage in respect of the tenant's fix- 
tures of the plaintiff in the said dwelling-house, or in other respects what- 
soever, under the provisions of the said acts in that behalf; that the said 
sheriff did then and there, accordingly, pursuant to the said acts, give 
judgment for the said sum of 250^ so assessed by the said jury, to be 
paid by the said company to the plaintiff, according to the provisions of 
the said acts; that the said verdict and judgment were then and there, to 
wit, at the time and place of holding the said inquisition as aforesaid, 
duly signed by the said sheriff: that the said verdict and judgment, 
having been so signed by the said sheriff as aforesaid, were afterguards, and 
before the commencement of this suit, to wit, on the 24th of May, 1841, 
by the said sheriff duly deposited, left and lodged with the clerk of the 
peace for the county of Middlesex, to be by him kept, and the same are 
now by him kept among the records of the quarter sessions of the said 
county of Middlesex; that the said verdict and judgment still remain 
among the records of the said quarter sessions of the said county of Mid- 
dlesex in full force and effect, and in nowise satisfied, reversed or annulled: 
that the parish of St George above mentioned is the same parish as de- 
scribed in the first-mentioned act of parliament as the parish of St 
George in the East; of all which said premises the said company then 
and there, to wit, on the day and year last aforesaid, had notice; that the 
plaintiff being interested as aforesaid in the property to which the said 
inquisition referred, and known to the said company as the person so in- 
terested therein and entitled to receive the said sum of 250^ upon making 
such title and conveyance as therein after mentioned, *and being r^oos 
there present, to wit, in the county of Middlesex aforesaid, and ^ 
the said property not being property which any corporation, trustee or 
person under disability was, by the first-mentioned act, capacitated to 
convey (of all which premises the said company then had notice,) was 
afterwards, and after the recording of the said verdict and judgment, and 
within a reasonable time in that behalf, and before the commencement of 
this suit, to wit, on the day and year last aforesaid, ready and willing and 
able to make to the said company a good title to the property to which 
the said inquisition referred, and also to make a proper conveyance 
thereof to the said company, upon payment by them of the said sum of 
250i., and to receive that sum accordingly; and that the said company 
then had notice; but that the said company discharged him from maKing, 
and waived the tender of any such title or conveyance, and gave him no- 
tice that they would not accept such title and conveyance, or either of 
them, if made: that the plaintiff had not as yet obtained payment and 
satisfaction from the said company of the said sum of 250/., for which 
the said jurors so gave their verdict, and the said sheriff so gave judg- 
ment, as aforesaid, or any part thereof, although the said company, after- 
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wards, and before the commencement of this suit, were requested by the 
plaintiff to pay him the said sum of money; whereby and by reason of 
the said sum of 250L being and remaining wholly due, &c., actio accreviU 

The second count stated, that, after the said inquisition in the first 
count mentioned, to wit, on the day and year last aforesaid, the costs and 
charges and expenses of summoning the jury, and the expenses of wit- 
nesses on the said inquisition, were duly settled and determined by the 
said sheriff pursuant to the said acts at a certain sum, to wit, the sum of 
1102. 1 8. Ilk, to be paid by the said company to the plaintiff, who by 
•2261 "^^^^ ^^ ^® * premises in the said first count mentioned had been 
-I prevented from treating and agreeing as aforesaid ; and that thereof 
the said company (who prior to such settlement and determination had had 
due notice to attend before the said sheriff on that occasion) afterwards, 
to wit, on the day and year last aforesaid, had notice; and the last men- 
tioned sum of money was then, and more than ten days before the com- 
mencement of this suit, duly demanded of the said company by the 
plaintiff; yet that the plaintiff had not yet obtained poyment or satisfac- 
tion of the last-mentioned sum of money : whereby, &c. actio accrevit. 

Third plea ; that the said Thomas Farncombe, Esq., in the declaration 
mentioned, at the time of the said request so made by the plaintiff to the 
said sheriff of Middlesex to summon a jury for the purposes in the de- 
claration in that behalf mentioned, and thence continually until and at 
the respective times of the holding the inquisition, and giving the judg- 
ment in the first count mentioned, and of the settling and determining 
the costs, charges and expenses in the second count mentioned, was and 
continued to be a shareholder in the said company ; and that by means 
thereof the said inquisition and judgment, and the said settling and de- 
termining the costs, charges and expenses, were and are wholly void, and 
of no force or effect: Verification. 

Fourth plea; that, upon the holding of the inquisition in the first count 
of the declaration mentioned, to wit, on the day and at the place in the 
said first count in that behalf mentioned, the plaintiff adduced evidence 
before the said sheriff and jurors, not only of the loss and damage in re- 
spect of good will, tenants' fixtures, improvements, or otherwise, alleged 
by the plaintiff to have been occasioned by the taking of the dwelling- 
house in the declaration mentioned, but also of certain loss and damage 
*2271 ^^®g®^ ^y *^^ plaintiff to have been *sustained by him in respect 
-* of his said dwelling-house, by reason of the construction of the 
said railway; that the said jurors did assess and give a verdict for the sum 
of 250/. to be paid by the company to the plaintiff for the purchase by 
them of the said plaintiff of his said estate and interest in the said dwell- 
ing-house, and also by way of satisfaction, recompense and compensation 
for the several losses and damages in this plea herein before mentioned; 
by reason of which said premises the said inquisition, and the said ver- 
dict and judgment in the declaration mentioned, became and were and 
are wholly void and of none effect: Verification. 

Demurrer, to the third plea, assigning for causes that the said plea 
neither traversed, nor confessed and avoided, the matters alleged in the 
declaration; and that, if the said plea sufficiently confessed and admitted 
the matters alleged in the declaration, yet it did not set forth or allege 
any matters or tnings which showed that the said inquisition and judg- 
ment, and the said settling and determining the said costs, charges and 
expenses, or either of them, were of no force and effect; that the said 
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inquisition and judgment, and the settling and determining the said costs, 
&c., and each of them, were good, valid and effectual, notwithstanding 
the said Thomas Farncombe, Esq., at the several times in the said plea 
mentioned, was a shareholder in the said company; that, if by the said 
plea it was intended to be shown that the said sheriff to whom the said 
request was made, and before whom the said inquisition was holden, and 
by whom the said judgment was given, and by whom the said costs, &c. 
were settled and determined, was at the several times in the said plea 
mentioned a shareholder in the said company, it should have been alleged 
that both the said T. F. and the said Michael Gibbs, Esq., at the said 
several times last aforesaid, were respectively shareholders in the said 
"company; for, the said T. F. and M. G. Esqs., at the several r»oQ8 
times last aforesaid, were together sheriff of Middlesex, and not I- 
either of them alone ; that the plea did not, therefore, show that the said 
sheriff was a shareholder in the said company, and the fact of any other 
person than the said sheriff being at the several times last aforesaid a 
shareholder in the said company, would not render the said inquisition 
and judgment, or the settling and determining the said costs, &c., or either 
of them, void ; that the objection to the validity of the said costs, &c., by 
reason of the said T. F. being a shareholder in the said company, could 
not now be pleaded in bar to the declaration ; that it appeared by the 
said inquisition and proceedings that the said company appeared upon 
the said inquiry, and took the benefit of the same, and that they could 
not now object that the said T. F. was at the time a shareholder, a fact 
which the said company then knew; that there was nothing in the acts 
of parliament relating to the said company which makes an inquisition, 
like the present, bad oy reason of one or even both of the persons filling 
the office of sheriff of Middlesex being a shareholder or shareholders in 
the said company ; and that the said plea is in other respects uncertain, 
&c. 

To the fourth plea, that it was not alleged in that plea that it appeared 
by the record of the said verdict and judgment that such evidence was 
adduced, as in that plea mentioned, and, unless it so appeared, the said 
company were estopped from alleging the fact to be so; and that no proof 
of such fact, except the record itself, could be now given ; that it was not 
alleged that such evidence was received by the court, or allowed to go to 
the jury, or influenced their verdict, or that the said sum of 250/., or any 
part thereof, was in fact assessed by the jurors in respect of the loss or 
damage alleged to be sustained by reason of the construction *of r»ooo 
the railway ; that, even supposing the fact to be so, it would not ■- 
make the verdict or judgment void, or form any objection to the. same; 
that it was not alleged in the said plea that it appeared by the record of 
the said verdict and judgment that any part of the said sum of 2501 was 
given by way of satisfaction, recompense or compensation for such loss 
or damage as last aforesaid; but, on the contrary, it appeared by the re- 
cord of the said verdict and judgment as set forth in the declaration, that 
the said sum of 250/. was given for the purchase of the plaintiff's estate 
and interest in the said dwelling-house, and also by way of satisfaction, 
recompense and compensation for all damages in respect of the tenants' 
fixtures of the plaintiff in the said dwelling-house, or in other respects 
whatsoever, under the provisions of the said acts of parliament in tliat 
behalf; whereas the said company by the last-mentioned plea meant to 
insist that the said verdict and judgment were partly given in respect of 
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matters not warranted by the provisions of those acts, which the said 
company were estopped by the said record from doing; that it did not 
appear by the last-mentioned plea, that the verdict therein first mentioned 
was the same verdict as the verdict mentioned in the declaration, and 
which was taken on the said inquisition therein mentioned, aiid that the 
said last plea was in other respects uncertain, &c. Joinder. 

The points marked for argument on the part of the plaintiff, were 
substantially the same as the causes assigned for demurrer. The points 
marked on the part of the defendant were as follow: — 

1st That the inquisition is void in consequence of the personal disa- 
bility of Thomas Farncombe, as alleged in the third plea. 

ad. That the defendants are not estopped from alleging that the jury 
exceeded the authority given them by statute in the manner alleged in 
the fourth plea. 

*«30l *^^ ^^^ ^^^ sheriflf had no authority to give judgment for the 
•i 250L as mentioned in the first count of the declaration. 

4th. That the first count of the declaration is defective, because it does 
not appear therefrom that the 250L were assessed by the jury in respect 
of the amount of the value of the said dweUing-houaey and the compenaalion 
JOT lo88y damage or injtary in respect of ienant^s fixtures, improvements^ or 
otherwise occasioned by the taking thereof but on the contrary thereof, it 
expressly appears thereby that the said sum was assessed in respect of 
other damages; which fact is admitted to be true by the demurrer to the 
fouirth plea. 

5th. That the second count of the declaration is defective, because in 
cases under the 8 & 3 Vict c xcv. s. 23, (being the enactments under 
which the plaintiff proceeded,) the sherifi* has no power to award or settle 
costs, nor can the party taking the benefit thereof claim any costs. 

6th. That an action of debt will not lie either for the 250L or for the 
costs. 

The case was argued in last Michaelmas term. (a) 

(a) Nor. 11. Before Tindal, C. J., Coltman, Enkine, and Maule, JJ. 

Tbe feOownng aBctiana of the acta were relened to in the argument: 

6^7 W. 4. c. czxiu. a. 31, enacts, ''That all and evenr body or bodies politic, and other penon 
or penons bereinbelbre capacitated to contract lor, sell and convey any such tenements or beiedita- 
nmts as afiiiesaid, and any other owner or owners of any such tenements, &c., or any share or 
shares, estEits or estates, mterest or mterests therein, may aooept and receive such satis&ction or re- 
I for the value thereof; and such body or bodies, dec. owners, and also any tenant for a year, 



or max year to year, or at will, or other occupier of any such premires entitled to any compenaation 
for such good will or imjwovements as shall be lost, aiiu for tenants fixtures, and for such mjuiy or 
J > as ihaU be sustamed on account of the execution of this act, or in anywise relating thereto^ 



ma^ uaoeDit and receive such sum of money in renect thereof as shall be agreed upon between them 
nspeetivdy, and the said company; and in case toe said company and the said parties interested in 
sum tenements, dec, goodwill, dec., or sustaining such mjuiy or damage, cannot or do not agree as 
to the amount or value of such satisfoctiGn, leoompense or compensation, the same respectively shall 
be asoertained and aettled by e jury in manner herrinafter diiected.** 

Sect *<£2, **for settUnc sill djfierenoes which may arise between the said company and the several 
owner* and oocupien o^or penons interested in, any lands which shall or may be taken, used, do* 
naged or mjurio«u4y aftcted by the execution of any of the powere thereby granted, enacts^ "that, 
if any penon, oorpontion or trustee so interested or entitled, and capacitated to sell, agree, convey or 
release as aforesaid, dball not agree with the said company as to the amount of such purchase uKiney 



sarisfcrfinn, reoompensB, or other oompenastian as aioreaaid; or if any of the parties entitled to 



receive such puichaae money, Ac riiaU rdbw to aooept such puithaae money, dec as shall be oflered 
by the said ouupouy, and sDall give nolioe thereof m writing to the said company within twenty-one 
iyu next aiker socn ofler riiaU have been made, and the party giving such notice shall therem re- 
t that the matter in diiqMite may be submitted to the d^eiroination of a jury; or if any of sudi 

in writing shall have 

K> any of such trusleef 

t tenant or oocopiBr of 

I act, refiiiw to treat or riiall not agree with the aakl com 

VOL. XLIV. 17 
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■^ *Channellj Serjt, (with whom was Butt) for the plaintiff. Tlie r»oQi 
first question, intended to be raised by the third plea, is, whether *- 

{Hiny for the oale, caawyvnob and n&eaae of tbeir t a yMti fg estates or inteiests, or the i cs ti e Uii e 
aslBtefl or interests which they reflectively are hereby capacitated to oonv^ thereb, or AaSL fay reason 
of absence be p re v e n te d fiom treating, or shall by reason of any impediment or djasbility, vefaetber 
provided ior fay this act or not, be incapable of making such agreement, oonveyanoe or rekaan as 
shall be neoeasaiy or eznedient for enaodng the aaid company to take such lands, or to proceed in 
making the railway and other the works afixesaid, or shall not disckwe and prove the state of the 
title to the premises of which they respectively ma^ be in poasession, or of the riiare, interest or 
charge which they may claim to be entitled unto or mterested in, or in any other case v^re agre»> 
ment fiir conmenaation for daoiagcs incurred in the execution of this act, or for the purchase of lands 
required for the pimxiaes of this act, cannot be made; then and in every such case ttie said ooropany 
shall, and they are hereby required from time to time to issue a wairant, either under their common 
seal, or under the hands and seals of three at least of the duectoreof the said company,£o the sherff 
or nkeriffa of the county or city where the lands in question shall be situate, or in caae the asid 
lands diall be situate withm the bberty of His Majesty's Tower of London, then to the bailiff of the 
■ud liberty; and if suck sheriff or sheriffs, or their under-sheriff or under-sherifis, or such bailiff or 
his under-bailiff respectively, sha/l be a shareholder or shareholders in the said eowpany, or 
enjoy any place of trust or profit under the aaid company, or riiall be in anywise interested in the 
matters in qiiestioD then to any of the eoraners of the said county, city or iiberty not interested ss 
aforesaid; or if all the coronere diall be so interested, then to some perMXi living within the said 
county, dty or liberty, and free from personal diaBbilit|r» who rfiall have filled the nid oflice of riie- 
rifi^ hafliff or coroner within the said county, city or liberty (a person having more reoendy served 
either office beuig prefoned), commanding such sheriff or sherifn or other person to impannel, sum- 
mon and return, and the said sheiifl) 6uc, m and are hereby accordingly empowered and required to 
impannel, dec. a jury of at least forty-eight sufficient and indifferent men, qualified according to the 
laws of this reahn to serve on juries for triab of issues m His Majerty's courts of record at West- 
minster; and the persons so to be impannelled, dec. are hereby re<]uired to appear before the said 
sheriff, dec if the property in question be situate in Middlesex or within the libraty of Hu Majesty's 
Tower of London, or m case it be situate within the dty of I^ondon, then, dec. at such time sod 
place as in such wanant Aall be appointed, and to attend fiom day to day until duly discharged; 
and out of such persons so to be impannelled, dec, a jury of twelve men shall be drawn by the said 
sheriff, under-flherifii du%, or by some person to be by them respectively appointed, in such manner as 
juries for trials of issues joined in His Majesty's courts of record at Westminster are fay law directed 
to be drawn." The section then contains provisions for returning a juiy de drcnmstantibus, in 
ones of neoeaiity; for enabling all parties concerned to chaUenge any juiyman, but not the array, 
for summoning witnea s ts , and for authorizing a view by six of the juiy; and it then proceeds as m- 
lows: ** and such jury shall upon their oaths, or being quakers, upon their affimiations (which oaths, 
dec as well as the oatha, dec of all such peiaons as mall be called upon to give evidence, the aaid 
sheri^ dec is empowered to administer), inquire of and assess, and five a verdict for the sum 
of tnoneu to be paid for the purchase of such binds except for sudi mterest therein as shall have 
been of right purchased by the said company from any other person, and also the sum of money 
to be paio^y way of satisfaction, recompense, or compensation for goodwill, improvements, 
tenant s fixtures, or for any injury or damage whatsoever which shall before that time hate 
been done or sustained as aforesaid, and for the fotore, temponuy or perpetual, or for any recurring 
damages to be so done or sustained as aforesaid, and the cause and occasion of whirh shall have been 
in part oiU;^ obviated, removed or repaired by the said company, and which cannot or wfll not be 
fiirther obviated, dtc, which satis&ctian, dec for such damage or loss shall be inquired into and sa- 
aessed separately and distnictly from the value of the lands so to be taken or used as aforesaid; and 
the said sherit, dec shall accordingly give judgment for such purchase money, soiisf action, 
4«. as shall be assessed by such jury; which said veraict and the judgment thraeon to be pn^ 
nounoed as aforesaid, shall be bindins and conduaive to all intents and purposes upon all penoos 
and corporations whatsoever: provided always, that, in such inquiry the perron or corporation claim- 
ing compensation shall be plamtiff, and shall hare all such rights and privilege^ as plamtiA in sc- 
tions at law are entitled to: provided also that not leas than twenty-one da^ notice in writing of the 
time and place at whkh sucn jury are so required to be returned shall be piven by dw said company 
to the party with whom any mich controversy shall arise, either by delivenng such notice, dec** 

8ect U4, enacts, **That the aaid verdicts and judgments being first signed fay the aaid rfieriff, dec 
shdl be kqjt by the deik of the peace for the county or Ufaerty in which the matter bi dispute shaO 
have ariaen, among the records of the quarter sessions of suoi county or liberty, dec, and shall be 
deemed records to all intents and purposes; and the some, or true copies thereof shall be aUowed to 
be good evidence in all courts whatsoever, dec" 

Sect 27, enacts, *<That, in every caae in which the verdict of a jury summoned as aforesaid shaB 
be given for the some or a greater sum than shall have been previously ofiered by the saki company 
for the purchase of any lands to be used or taken by them ixt the purposea of this act, or 05 nna- 
pensation for any damage or loss which may happen or arise ui the execution of any of the powers 
oei^ granted, all the costs, charges and expenses of summoning such jury, and me expenses of 
vitneares shall be defiayed by die said conqiany, and sudi costs, &jc. shaU be aettled and determined 
by the aakl iherifl^ dec; and in case such costs, dec shall not be paid to the party entitled to reoeiit 
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♦2^21 ^® ^*^^ ^^^^ ®"® ^^ ^^^ individuals, who *jointly with another 
■I held the ofiSee of sheriff of Middlesex, at the time the inquisition 
was held, was a shareholder, rendered the inquisition void. 

•The twenty-second section of the 6 & 7 W. 4, c. cxxiii. — the (•♦030 
first act under which the railway was constructed — provides that *• 
where the company and the owners of ^property which may be 1-^034 
injured by the railway, cannot agree as to the amount of purchase *- 

the nme within ten days after the nme diaU have been demanded, then the aame flha]] and nuy 
be levied and recovered by diatreii and nJe of any goods and chatteb of the said company, mider a 
warrant to be nnied for that purpose by any justice of the peace for the county,city or hberty wherein 
such inquifltion shall be held, not interested m the matter in question; which warrant such justice is 
hen^ authorised and required to issue under his hand and seal, on application made to him for that 
purpose by any party entitled to receive such costs, dec; but if the vadkt of the jur^ shall be given 
for a leap sum man shall have been previouriy oflered by the said company, one moiety of the said 
coals, dec. shidl be defiayed by the party with whom the said company shall have such con ti oveisy 
or dispute, and the remainder shall be defrayed by the said compaiw; and the former moieW of such 
costs, &C. having been ascertained and settled in manner herembeiore mentioned, shall and may be 
deducted out of tiw money adjudged to be paid to such other par^r as so much money advanced to 
and for his use; and the payment or tender of the remainder of the money so adjuidged Aall be 
deemed and taken to all intents and jnuposes to be good payment or tender in satisfitction of the 
whole thereof: provided alwajrs that m cases in which, by reason of absence in foreign parts, or from 
any other cause or dinbility not hereinbefore provided for, any person shall have been prevented 
from treating and agreeii^ as aforesaid, the whole of such costs, ijc shall be borne and paid fay the 
said company." 

Sect 2b, enacts, "That the said company shall not be obliged, nor shall any jury to be sunmioned 
by virtue of this act be allowed, (without the consent of the said company), to receive or take notice 
m any complaint to be made by any part^ for any loss or injuiy by him sustained, or supposed to 
be sustained, in conseqilence of the execution of any of the powen of this act, unless notice in writing 
far or on behalf of the person or corporation making such complaint, stating the nature, extent, and par- 
tKulara of such loss or injury, and the amount of the compensation claimed in respect thereof) mail 
have been given by such penon or corporation to the said company ten days before the summoning 
of such jury, and within the space of six calendar nMHiths after the time of such supposed loss or in- 
jiuy having been sustained, or after the doing or committmg thereof shall have ceaiBed.** 

Sect 51 , contains similar provisions as those contained in the 22 dc 3 Vict c. xcv. a. 23, (infrk,) 
lelating to the extended line of ndhnra^. 

2 & 3 Vict c. xcv., by vriiich the line of railway was extended (after reciting the former act, and 
the 1 Vict c. cxxxiiL), iy s. 18, enacts, "That in all cases where the verdict ci a jury, sumnioned 
Si by the asid first recited act (6 dc 7 W. 4, c. cxxiiL s. 22,) directed* shall be given for the same or 
for a greater sum than Aall have been previously oflered W Uie said company, for the purchase of 
any Itfids to be used or taken by them, for the puiposes of the said rented sdts, or this act, or as 
compensation for any damage or loss which may happen or arise, in the execution of any of the 
powen thereoC the expenses of instructing and the reasonable fees of counsel, not exceedmg two 
m number, for attending the inquiry before such jury, and the reasonable expenses of one surveyor 
which may have been paid by the party vrith whom the asid company may be in dispute shdl be 
paid by the said company, and the ainount of such fees shall be settled and determined by the iheri£( 
under-shcrifi) Ac. in like manner as the costs of summoning such jury, and other expenses payable 
fay the said company, but upon the same scale of aUowance as may for the time being be adc^iled or 
allowed fay the taxing officers of her majesty's courts of record at Westminster.** 

Sect SK, enacts, ''That in all cases of dispute between the company and the parties claiming 
compensation from the company under the provisions of the above recited acts and the present act, 
wherein the company do riot, upon request made by such party or parties to submit the matter in 
dMpute to the determination of a jury, within the space of twenty-one days, iaroc their warrant, ao- 
cmding to the roguktions prescribed fay the aforesaid recited acts, for the impaxuielling aixl summon- 
ing a jury, then it shall arid may be biwful for the par^ so having given notice himself, to send a 
request in writing to the dieriff or Aerifii, or undei^shenfis, bailifi', or his under-bailifl^ respectively 
aoooiding to the tenor of the above recited act; and the sheriffii arid bailifis so mentioned in the first 
above recited act shall summon and impannel a jury, and proceed as in the maimer prescribed in the 
above recited act upon the issuing of the warrant of the company.** 

Sect *<£!, after redtmg that £e extended line of railway was intended to pass tfmragh divera 
atreete, dec and dose to diven dwefling-houses, stafaies and shops vdiich thereby might be gieath' 
deteriorated in vahie, enacta "that in case the greater part of any such dweUing-house, Ac. whkfa 
diaU be situated within fifty feet fium the said raihvay mall be deteriorated in value, and the owner 
or lessee of any tnA dwellmg-house. Ac. shall by notice in writing, to be left at the office of the 
said company, require the said company to purchase the same, it ihall be lawfiil for the aaid oon^ 
pany, and mej are hereby required, within thirty days after the service of such notice, to treat for 
the puichaae of tfie dwelung-house, Ac. mentiaDed in such notice, and for the compensatkn, reoan»- 
paiae or an l istokin to be made to such owner or kasee for any kiaa, damage or injury m mpeoi tf 
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i>r compensation, the company are to issue their warrant ^ to the sheriff 
*or sheriffs of the county or city where the lands/' &c. are situate; rwoQ* 
and in case << such sheriff or sheriffs, &c. shall be a shareholder or ^ 
shareholders in the company/' then the warrant is to go to the coroners. 
*In the first place, that section has no application to the present rftoog 
case. The words "the sheriff or sheriffs of the county or city" L 
must be taken distributively, and be understood to mean, <<the sheriff of 
the county, or the sheriffs of the city." In London the two sheriffs are 
distinct officers; but in Middlesex, the two officers only constitute one 
sheriff; Thompson v. Fardrnj antfe, Vol. I. p. 535, 1 Scott, N. R. 275, 
8 Dowl. P. C. 81 3.(a) In the * present case Mr. Farncombe and Mr. r^gq- 
Gibbs were the two persons who held the office of sheriff of Mid- •• 
dlesex, and the inquisition was taken before them, but the fact alleged in 
the plea that one of them was at the time a shareholder in the company, 
will not prevent the inquisition and the judgment thereon from being 
good. The other side must contend that they are void upon the ground 
that the sheriff was a shareholder. But Mr. Farncombe was not the 
sheriff. [Tindal, C. J. There may be a different question as to the in- 
quisition and the judgment As to the former, the objection now in- 
sisted on might be ground for a challenge to the array, but that is ex- 
pressly taken away in these proceedings by the 6 & 7 *W. 4, c ri^oqa 
cxxiii. s. 22, The objection to the judgment would rest upon the I- 

! principle that no man can be a judge in his own cause.(6) dj the twenty- 
burth section the presiding judge is to sign the verdict and judgment 
If there is no valid objection against the inquisition beings taken by the 
sheriff, there can be none against the judgment being given by him. 

any tenant's fixtuves, improvement^ or otberwin oocaaiGned by liie taking tfanraf ; and, in caae the 
ptfty so giving audi notice and die aaid company ahaO not agree as to the vahie of such dwelling 
noose, dbc. or as to the amomit or value of the satiafiidion, recompense or comprasatian to be paid 
for such improveoientSy tenant's fixtoiea^ or otherwise, tkien the amount of such aatisftftion, dec. nail 
be ascertained and settled by the verdict of a juiy in the manner described in the aaid first recited 
act, or this set, for ascertaining and settling the value or recompense for other lands, dec. to be taken 
or purchased for the purposes of the said mat recited act, or this act; provided always that no pai^ 



shall be entitled to receive any compensatian under the shove enactment unless the juiy to v?hom it 
Aall be referred to asoeztam the amount thereof riiaU by their verdict determine that tlie praoerty in 
respect of whkh the same is daimed has been deteriorated in value by the construction of m aaid 
Tslfaray: provided also diat no party abaU be entitled to daim any such compcnsatkm after the period 
of tMvB months from the apming of the railway to the public, nor shall the said company be oooi- 
peDabfe to purefaaae any such property as aforesaid after the period of fifteen months Cram the op8»> 
mg of the said raihnray to the public, dec" 

(a) In GiIh.flistdP. (as to^idiichsee3Blac.CVim.l271,n.)p.180,itisaBid "Tbefirstb^^ 

of this custom seems to be upon the foundation of the charter of King John," (confirmioff a previooi 
charter fiom Hen. ], see Com. Dig. tit London (O.)) **who granted the iteriftwick ofLondon and 
Middlesex to the. mayor and dtiiens of London at me form of 300/. per annum; so that being a 
grant m foe of the A eiiflwidL to them as a coiporation, ftiey had a right to name om or more olBoen 
mocder toexecute the aame; and they thought it proper to name two officers indifinent^ toexecoli 
both offices; and both of them execute as one sheriD^ though the writ in Middleaex is directed to 
them as one Fie' Com* Middx, PrtteipimmM tibi; m that of London, ViceKomitihtis hondimi 
PfwdpifiC vobtM; and the reason of this difibvenoe se e m s to be, that before this grant of the AtM 
wkk to the ooiporitkn, the oorpontion nominated to file OQ^ 

for London, and the London aecifi were lesponsiUe to the king for the London prafita of the die- 
rifiwick; and that was the reason why two were appointed, that both might be lenonsiUe; and this 
nomination was, that the ctttaens might exhibit to me king lespcnsiUe penons ; ana that aeema to be 
the reason, that in many of die oatporations dial are cities and oountiea, there are two rfiefiffii; hut 
when, by die charter of King John, the sheriffiNrick of London and Middleaex was granted to ttm 
dtiaens as a perpetual foe-fturm, then they entered dieir ^leiiflB, whkh before were nominated fia 
London only, and die election of the two war for bodi dierifiwicka, but die direcdona of die king's 
write were ss before, vis. in London to the two riwriSi^ and in Middleaex as if dien was only ona* 
And see Putting's London, 131, 2d ed. 

(b) LoidC.J.HobaTt,]n/)ttyv.Ssea4re,Hobb87,goesdiBlengdiofaBy]iig,diat«anwtofp«. 
liaBBB^tnttdei^ainflt natural eqiiity,aatoiiadwaiD8nJQdfl^ in hiso^ 



238] 5 Manning & Granger. 133 

Again, the acts of parliament are to be construed with, at least, some 
strictness, against the company. The provision as to the sheriff being a 
shareholder, only applies to cases where the warrant is issued by the 
company themselves, under the twenty-second section of the first act 
That act contained no provision by which any other party, except the 
company, could obtain the dedision of a jury as to the amount of com- 
pensation. By the twenty-second section of the second act, parties 
claiming such compensation, are empowered, where the company neglect 
to submit the matter in dispute to the determination of a jury, to send a 
request to the sheriff, who is thereupon to hold the inquisition. This 
section presupposes a breach of duty on the part of the company; but it 
contains no enactment as to the sheriff being a shareholder. 

But even supposing the objection were good, the defendants are 
estopped from availing themselves of it, by the fact of their having ap- 
peared before the sheriff, and having offered evidence upon the inquisi- 
tion. 

The fourth plea sets up as a defence, that the jury have given a verdict 
in respect of matter for which they were not authorized to award 
compensation; namely, ^'for certain loss and damage alleged by the 
plaintiff to have been sustained by him in respect V)f his said dwellins- 
•2391 *^^"^j ^y reason of the construction of the said railway ;" as well 
-I as for loss and damage in respect of good-will, tenants' fixtures, 
&c.; and that the verdict and judgment were consequently void. But 
by sec. 33, of the 2 & 3 Vict c. xcv., in cases where any dwelling-house, 
&c., shall be deteriorated in value, the value thereof and the amount of 
compensation for tenants' fixtures, &c., is to be ascertained by a jury, who 
are required to determine that the property has been deteriorated. It 
is stated in the declaration that evidence was given that the plaintiff's 
house was deteriorated in value: the proceedings therefore would fall 
within that section, in which nothing is said about a separate assessment 
[TiNDAL, C. J. That section says that, "the amount of satisfaction, &c., 
shall be ascertained and settled by the verdict of a jury in the manner 
described in the said first recited act;" — that is in the 6 & 7 W. 4, c. 
cxxiii.; — and by the twenty-second section of that act, the satisfaction for 
good-will, &c., is to be "assessed separately and distinctly from the value 
of the lands."] At all events, the non-compliance with the direction as 
to separate assessment will not vitiate the proceedings; In re The London 
and Oreenwkh Railway Company and the Sheriff of Surrey y 2 A. & E. 678, 
4 N. & M. 458. The plea does not raise any point as to the proceedings 
being merely defective; the defendant therefore can only rely upon such 
objections as would be available to him upon general demurrer to the de- 
claration. 

As to the second count, which is for the cost of the proceedi/igs, the 
defendants will contend upon general demurrer, that the plaintiff is not 
entitled to costs, inasmuch as sect. 23, of the 2 & 3 Vict c. xcv. 
is silent as to costs. But they are expressly given by sect 27, of the 
♦2401 f*^^"^®r3ict, the provisions in which section are 'incorporated into 
J the latter act, by the concluding words of the twenty-second sec- 
tion thereof. 

Bompasy Serjt., (with whom was H. Hilly) for the defendants. As to 
the mode of assessment, it is submitted that it sufficiently appears upon 
the face of the declaration, that there was an entire assessment At least, 
'< is no where shown that there was a separate assessment [Maule, /. 

M 
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Need the fact that there had been a separate assessment distinctly ap» 
pear? The jury might find two separate sums and add them together in 
their verdict JWm constat that this was not done.] It appears from the 
plea that one sum only was assessed. The first act expressly requires a 
separate assessment; and the court will not presume that such an* assess- 
ment was made, unless it be distinctly stated to have been so done. The 
jury had no power to give both purchase money and damages in respect 
of deterioration for the same house. [Maule, J. That is to say, that if 
a house was originally worth 20,000/., and had Seen deteriorated in value 
by reason of the railway, so as to be worth only 500/., the company were 
to have it for the latter sum.] If they pay lor the deterioration they 
ought not to pay for the original value of the house as well. [M aule, J. 
Does the word "value" mean the value before the deterioration, or after 
it?] It means the present value, the value at the time the inquisition is 
taken. 

Again, there is nothing in the second act which says, that the inquisi- 
tion taken under it is to be a record. There is nothing to compel or au- 
thorize the clerk of the peace tx) keep such inquisition as a record among 
the others. It follows that debt will not lie upon such an inquisition, as 
upon a record. [Maule, J. Although there may be no express provision 
in the second act upon the subject, there seems to be no reason why in- 
quisitions taken under it should not as much be treated *as records r«o4| 
as those taken under the twenty-second section of the former act.] L 
It is sufficient to say that there are no such provisions in the latter act, 
and that there are in the former. There is no necessity that the inqui- 
sition should be a record ; and it is not made one. There is no provision 
that debt may be brought upon the inquisition. The only provision is, 
that the company shall purchase the lands, &c. [Maule, J. Suppose the 
parties had agreed on the amount, and the plaintifif had been ready and 
willing to make a cohveyance of the property as alleged in the declara- 
tion, might he not bring debtf Is it clear that this action is brought 
upon the verdict of a jury? May it not be upon an agreement between 
the parties? In that case it is not necessary that there should be any re- 
cord. Then, may not the statement as to Uie deposit of the verdict and 
judgment among the records, be rejected as surplusage? And would not 
the declaration then disclose a sufficient cause of action ?] It is submitted 
that it clearly appears from the whole of the declaration, that the action 
is brought upon the verdict and judgment The request to pay is laid— 
not after the averment of readiness to convey — but after the allegation, 
that the judgment was unsatisfied. 

As to the objection that, the sheriff being an interested party as a 
shareholder, the writ ought to have gone to the coroner, it is said that 
the act does not apply, inasmuch as only one of the persons who consti- 
tute the sheriff was so interested. Rut an interest in one is sufficient to 
disqualify both from acting. Where there are two distinct sheriffs, and 
one is interested in the subject matter of an action, the process may be 
directed to the other, and ought not to go to the coroner; Leiiom v. Bkh- 
ley, 5 M. & S. 144. But in Middlesex, where *both the indi- r«Q4o 
viduals make one, if one of them were plaintiff in an action, it is ^ 
clear the writ must go to the coroner. They must both act together; 
ind therefore in this case the interested moiety of the sheriff must act 
with the other. The other side must contend, that in Middlesex the 
provisions of the act upon this point could never be applicable unless 
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both the parties who constitute the sherifif were shareholders. If the ar- 
gument on the part of the defendants is correct, the whole proceedings 
were coram nonjudicej and void; and therefore there can be no waiver. 

With regard to the second count, this is clearly not a case in which 
costs can be recovered. The twenty-seventh section of the 6 & 7 W. 4, 
c cxxiii., gives costs only in three cases, within none of which does the 
present case fall. And there is nothing in the latter act to entitle the 
plaintiff to costs. Even if he were entitled to them, he could not re- 
cover the;n by action. ^His only remedy would be by distress under 
the former act 

Ckannellj Serjt, in reply. The third plea sets up new matter, which is 
introduced by the defendants in avoidance of the liability alleged by the 
plaintiff Now the defendants, in order to bring the case within the act, 
were bound to show that the sheriff was a shareholder, which they have 
not done. It is argued that there is nothing in the twenty-second sec- 
tion of the second act requiring the judgment to be made a record. Nei- 
ther is there in the corresponding section of the former act, namely, the 
fifty-first, which is identical in its purpose and language with the twen- 
ty-second of the latter act; yet it could hardly be contended that a judg- 
ment under the fifty-first section would not be a record. That section 
must be read in conjunction with the twenty-second of the latter act; the 
object of both of them being to provide for cases in which a party is acting 
•2431 *bostilely to the company. By the twenty-fourth section of the 
J former act, the judgments obtai ned under the twenty-second section 
of the same act are to be entered of record; and there can be no reason 
why such judgments should be so entered, and others obtained before 
the same tribunal, and relating to the same subject-matter, should not be. 
The whole of the clauses of the two acts must be taken together, as giving 
power to the sheriff to hold the inquisition. Besides, the first section of 
the second act incorporates the powers and provisions of the first act, ex- 
cept where they are expressly repealed, or are inconsistent with the se- 
cond act There is therefore an incorporation of all the provisions as to 
ftiving judgment and making it a record. It has been argued that the 
first count of the declaration is bad upon another ground, — that it does 
not expressly show a separate assessment; but at any rate it is sufficient 
jpon general demurrer. 

With regard to the second count, it is said that costs are not recovera- 
ble under Sue acts; but the fifty-first section of the former act, and the 
twenty-second of the latter, were intended to incorporate all the mdchi- 
nery relative to the inquisition. It never can have been intended by 
the twenty-seventh section of the former act, that costs should be given 
against the company in a case where they could not treat with a party, 
by reason of his being abroad — and not in a case where they would not 
treat, as in the present The legislature could not have meant that where 
a party recovers more than the company have offered, and the company 
are contumacious and will not treat with him, he is not to have his costs. 
The two pleas are pleaded each to the whole action. The defendants 
can only take such objections as would be open to them upon a general 
demurrer to. the whole declaration, and then the demurrer would be too 
•oAAi ^^fS^9 *^ ^"^y ^"^ count is objected to; BoydeU v. Jones^ 4 M. & 
^^J W. 446, Ferguson v. Jlfi/cAeU, Tyrwh. & G. 179, 2 C. M. & R. 
692, 4 Dowl. P. C. 513; The Parrett Jfavigalion Company v. StoweTf 
6 M. & W. 564, 8 Dowl. P. C. 405. (Tindal, C. J. Might not the 
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-court give judgment for the plaintiff on a good count, and for the defen* 
dant on a bad count? May not the demurrer be taken distribuendo?'\ 
Not, it is submitted, where there is a general demurrer to the whole de- 
claration, (a) Cur. adv. vulL 
TiNDAL, C. J., now delivered the judgment of the court 
The plaintiff in this case declared in an action of debt, stating in his 
declaration, the formation of the railway under the statute 6 & 7 W. 4, 
c. cxxiii., that the plaintiff was lessee of certa^ premises for a certain 
term of years, within fifty feet of the railway, and that, by reason of the 
construction of the railway, his premises had been greatly deteriorated ; 
that within the period of twelve months, he gave notice in writing that 
he was ready to treat for the sale of the same to the company; that the 
company would not, within thirty days after the notice, treat for the pur- 
chase of his interest, or for the compensation or satisfaction to be made 
to him for his damage in respect of his good-will, tenant's fixtures, im- 
provements, or otherwise, or agree with him for the value of his interest; 
that, after the expiration of the thirty days, he requested the company 
to issue a warrant, and to submit the matter in dispute to the determina- 
tion of a jury; that the company did not do so * within twenty- r»o45 
one days, and thereupon the plaintiff sent his request in writing ^ 
to the sheriff of Middlesex, to summon a jury to inquire and assess the 
sum of money for the purchase of his interest, and for the compensation 
to be paid him by the company for his damage, in, and otherwise occa- 
sioned by, the taking thereof. The declaration then sets out the inquisi- 
tion taken in pursuance thereof, before Thomas Farncombe and Michael 
Gibbs, Esquires, then being sheriff of the county of Middlesex, in which 
the premises lay; that the jury were duly impannelled; that the plaintifl 
and the company appeared before the jury by their counsel ; that the jury 
found that the dwelling-house, before and at the time of the notice to 
purchase, was deteriorated in value by the construction of the railway, 
and assessed and gave their verdict for the sum of 250t., for the purchase 
by the company of the plaintiff of his said interest, and also by way of 
recompense and compensation for all damages in respect of the tenant's 
fixtures of the plaintiff in the said dwelling-house, or in other respects 
whatsoever; that the said sheriff gave judgment for the said sum so as- 
sessed by the jury; that the verdict and judgment were duly signed and 
properly deposited, as required by the act; that the plaintiff was ready to 
convey and to make title; of all which premises the defendants had no- 
tice, and that the plaintiff had not obtained payment, although the com- 
pany had been requested to pay: by reason whereof an action had ac- 
crued, &c., to recover the said sum. The declaration contained a second 
count, for the costs and charges of the proceedings which the plaintiff 
had taken under the act 

The defendants pleaded — thirdly, that Thomas Farncombe, at the time 
of the request so made to the sheriff of Middlesex, and from thence to 
the time of holding the inquisition and giving the judgment, and of set- 
tling and determining the costs, &c., was, and continued to be, a share- 
holder *in the said company, by means whereof the inquisition r»p4fi 
and judgment, and the determining of the costs, charges and ex- ' 
penses, were wholly void ; and the defendants further pleaded, that, at 

(a) The doctrine that an entire dennirrer to a declaration containing a good as well aa a bad 
count ahall be ovenruled an too large, appeara to be now abandoned. Vide ant^-. Vol. 1. 201, Val 
«1. 119. BriscM ▼. Hill, lU M. & W. 735. 740. 
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the holding of the inquisition, the plaintiff adduced evidence, not only of 
the loss and damage in respect of the good-will, tenant's fixtures, im- 
provements, or otherwise, but alsoof loss and damage in respectof the dwells 
ing-house by reason of the construction of the railway; and that the jury 
assessed and gave their verdict for the said sum of 250/., for the purchase 
of the plaintiff's interest in the dwelling-house, and also by way of satis- 
faction, recompense, and compensation for the several losses and damages 
in that plea mentioned; and that by reason thereof the inquisition and 
judgment are void. 

To each of these pleas the plaintiff demurred specially; and the defend- 
ants joined in demurrer. 

With respect to the objection raised by the third plea, even admitting 
that the twenty-second section of the prior act applies to the case where 
the office of sheriff is constituted and composed of two persons, as in the 
sheriffwick of Middlesex, and where one only of such persons is a share- 
holder, yet we think the present case does not fall within the scope and 
object of that section, or within the provision therein contained. That 
section contemplates the case where the company issue their warrant to 
summon a jury, and the sheriff is a shareholder in the company; and in 
that case enacts that the warrant of the company shall not go to the 
sheriff, being one of their own shareholders, but to the coroner. It is 
very reasonable, that, where the company issue the warrant, as they 
must know beforehand, from their own books, whether the sheriff is a 
shareholder or not, they should not be allowed to send such warrant to 
one of their own body, and thereby, in effect, constitute one of the indi- 
•2471 viduals of whom the company *is composed, and who may be 
J presumed to be interested in their favour, to be a judge in their 
own behalf. But the present case falls within and is governed by, the 
twenty-second section of the subsequent act, 2 & 3 Vict c. xcv., being a 
case in which the company have declined or neglected to issue their war- 
rant within twenty-one days after request made by the party for that 
purpose, and in which the claimant is authorized to send his request in 
writing to the sheriff to summon the jury. The party has no means of 
knowing whether the sheriff is a shareholder or not; accordingly in this 
clause there is no provision made in case of the sheriff being a share- 
holder, as in the former act We think, therefore, the answer to be given 
to the objection raised by the statement in the third plea, is, that this 
case does not fall within the provision of the former statute: and, if so, 
that the impannelling of the jury and the other acts done by the sheriff 
of Middlesex cannot be considered as void. And, supposing them to 
have been voidable, if objected to at the proper time, we think the com- 
pany have waived any objection, if such could have been made by them, 
by appearing before the sheriff and jury, and allowing the inquisition to 
proceed, and the judgment to be given thereon: for, the objection itself, 
that the sheriff was a shareholder, and, therefore, interested in the behalf 
of the company, would be an objection taken by them to a matter in 
their own favour; and it would be unreasonable that they should lie by 
and await the result of the proceedings, and raise no difficulty until after 
they have seen the inquisition, and can determine whether or not it is 
satisfactory to themselves. We, therefore, think that the objection, if it 
could ever have been taken, at all events comes too late, and that the 
third plea is bad in law. 

The fourth plea raises the objection to the inquisition, that evidence 
VOL. XLIV. 18 M 2 
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was giiren before the jury, not only of the *lo8s and damage in r»o4g 
respect of good-will, tenant's fixtures, and otherwise, by the taking ^ 
of the dwelling-house, but also of loss and damage sustained in respect of 
the dwelling-house by reason of the construction of the railway; and it 
was urged in argument, first, that the plaintifif had adduced such evidence 
before them ; and, secondly, that the sum assessed by the jury was com- 
posed of damages given in respect of both those grounds of injury. But 
we cannot see how the mere fact of the plaintifi*'s adducing such evidence 
before the jury, and the receiving thereof by the sherifi*, can of itself af- 
fect the validity of the verdict; lor such evidence may have been given 
to show that the house had been deteriorated, which was necessary to 
give the jurisdiction to tlie sheriff and jury: and, as to the objection, that 
the sum assessed comprises damages given for injury to the premises by 
the construction of the railway, we think we must take the inquisition as 
it is set out upon the face of this declaration, which gives a verdict for 
the sum of 250/. ^{ot the purchase of the house by the company, and 
also by way of satisfaction, recompense and compensation for all damace 
in respect of the tenant's fixtures of the said plaintiff in the said dwell- 
ing house, or in other respects whatsoever;" thereby excluding any da- 
mages given for the deterioration of the house by the original construc- 
tion of the railway. 

The objection is then raised, that, by the twenty-second section of the 
former statute, it is expressly provided that the jury shall assess, and give 
a verdict for, the sum to be paid for the purchase of the lands, and also 
the sum of money to be paid by way of satisfaction, recompense or com- 
pensation for good will, &c.; and also, '^ that the satisfaction, recompense 
or compensation for such damage or loss shall be inquired into and assessed 
separately and distinctly from the value of the lands so to be taken or 
used as aforesaid.'' *The question therefore, is, whether the words p« ^aq 
just adverted to are compulsory, and in the nature of a condition, I- 
so that, if they are not observed, the inquisition and subsequent judgment 
are to be held void, or whether they are directory only, so that the com- 
pany or the claimant might have called upon the sheriff to keep the evi- 
dence distinct as to the value of the premises, and the satisfaction for da- 
mage, and to find and adjudicate a separate sum in respect of each. And 
we think those words directory only. There are no expressions in the 
statute which require them to be construed as words of condition, or 
which show such intention on the part of the legislature; and they are 
not to be construed to avoid the proceedings, unless such appears the 
necessary construction. And the Court of Queen's Bench, in the case, 
In re The London and Greenwich Railway Company y 2 A. & E. 678, 4 N. 
&L M. 458, which arose upon a precisely similar clause of another statute, 
considered these words to be directory only, and that the company could 
not treat the verdict as a nullity, it being the duty of the company to 
have called upon the jury at the time to make a separate assessment of 
the value of the damages, which they had not done. 

We therefore think, that, notwithstanding the objections raised by both 
the pleas, the plaintiff is entitled to judgment on the first count 

As to the second count, which is brought for the costs, charges and 
expenses which are alleged to have been duly settled and determined b> 
the said sheriff, pursuant to the acts, at a certain sum, to be paid, by the 
company to the plaintiff, who, by reason of the premises in the first count 
mentioned, had been prevented from treating and agreeing, we think the 
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act has not provided for the case now under consideration. The only 
♦asm *^^'*"^ which gives costs and charges, is the twenty-seventh sec- 
-' tion of the earlier statute; but that appears to be limited to the 
case where the company are compelling the owner of property to sell or 
to accept satisfaction for damages. That section provides for three cases 
— where the jury shall give the same or a greater sum than the company 
have previously offered — where the verdict of the jury is eiven for a less 
sum — and where, by reason of absence in foreign parts, or from any other 
cause or disability not thereinbefore provided for, any person shall have 
been prevented from treating and agreeing as aforesaid. But the present 
case does not appear to us to fall within either of the classes above set 
forth: clearly not within either of the two classes which are first enume- 
rated; nor within the last, which, by the instance specified, cannot be 
contended to comprehend the case of a simple non-agreement, on the 
ground that the company will not treat or agree; but some cause or dis- 
ability independent of the mere agreement of the parties themselves. 
The twenty-second section of the statute 2 & 3 Vict c. xcv. which first 
enables the claimant to enforce the proceedings before the sheriff's jury 
against the company, is silent altogether on the subject of costs, except 
by the words of reference at the end of that section; which words, at 
most, apply only to the three cases enumerated in the twenty-second sec- 
tion of the former act, amonest which the present case does not fall 

We think, therefore, the ^aintiff is entitled to judgment upon the first 
count, and the defendants to judgment in their favour on the last count 
of the declaration. 

Judgment accordingly. 
m 

♦251] ♦CLARIDGE v. MACKENZIE. 

TIm 33d nde of H. 9 W. 4, which lequiref apptkations to aet aside prooeedinga for irregnlaritf to 
be made in a leaaonable time waa held to ^pply to priaonera as weU aa to other peraooa. 

The rule for a new trial, obtained by the defendant in this case, having 
been discharged with costs in last Easter term, (a) the costs were taxed, 
and the defendant was taken in execution in May, 1842, since when she 
had remained in custody. 

Bompasy Seijt, on a former day in the term, (January 16th,) obtained 
a rule, calling upon the plaintiff to show cause why the master should not 
review his taxation, and why the judgment and all subsequent proceedings 
had thereon should not be set aside for irregularity, upon the ground that 
the defendant had not received any bill of costs, or notice of taxation. 

Talfourdf Serjt, now showed cause. The application is much too late 
under the 33d rule, H. 2 W. 4,(6) which applies to prisoners as well as 
to other persons; Primrose v. Bradley j 4 Tyrwh. 370, 2 C. & M. 468, 
2 DowL P. C. 350. See sdso Robertson v. Douglass, 1 T. R. 191 ; Fovones 
V. Stokes, 4 Dowl. P. C. 125, 2 Scott, 125; Fife v. Bruere, 4 Dowl. P. C. 
329; FoweU v. Petre, 5 A. & E. 818, 1 N. & P. 227, 5 DowL P. C. 27«. 
Although in Taylor v. SUUery 2 Scott, 839, (see also Rock v. Johnson, 
Tyrwh. & 6r. 43, 4 DowL P. C. 405,) the rule was considered not to 
apply so strictly to prisoners; yet the lapse of time here has been quite 

(a) AiM^ ToL 4,p. 143, 4 Soott, N. G. 796. 

(b) ** So applicatioQ to aet aside jprooen or prooeedinga for inegulariw Aall be allowed unleai 
made within a leaaonable time, nor it the part^ applying has taken a foeeh step after knowledge M 
the amgnlarity. 
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unreasonable. [Tindal, C. J. The irregularity suegested was merely 
the want of notice of taxation. The taxation * itself is not com- r^otio 
plainqd of. Cresswell, J. If the judgment is to stand as a judg- '- 
menty it must stand with all its consequences.] The learned seijeant 
stated that a similar application had been made to Coleridge, J., at 
chambers, and had been discharged with costs; and that the case had also 
been before Erskine and Cresswell, J J., at chambers, who had like- 
wise discharged the summons, considering the matter disposed of by 
Coleridge, J. 

Bompas, Serjt, in support of the rule, suggested that the defendant 
may have been prevented by poverty from making an application by 
counsel; and, that being a prisoner, she had not been able to apply in 
person. [Tindal, C. J. She might have come up by habeas. J cannot 
see how we can have one rule for one class of persons, and a different 
rule for another.] The fact of the defendant having made frequent ap- 
plications at chambers shows that she did not sleep upon her rights. 

Tindal, C. J.— The rule is a general one, that an application like the 
present must be made in a reasonable time. This is clearly not made 
in a reasonable time — it is much too late. The rule must be discharged. 

Erskine, J. — The case was fully heard by Coleridge, J., at chaml^rs. 
it is not too much to expect parties to attend to the rule of court 

Cresswell, J. We could not make this rule absolute without doing 
injustice to the plaintiff. 

Rule discharged. 
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A memonndam as foQaws:~*'8aid me a license to nee two of A.*8 patent fiiroaoei to be apjplied to 
a ahigefble, dec, for which I agree to payi as agreed, 251 as a patent-rig^t, and which is to in- 
clude iron works, fir&^jridu, and labour; engineers* or fumaoe^niSden' time to superintend or fix 
the above older, to be paid Gs . per day:" 

Held to be either an agreement, or an acceptance of a previous proposal, and therefore to require a 
stamp: 

Held also, that it was not within the cxemiition in the stamp act, as relating to << the aikle of soodi, 
wares, or merchandise,** as either the primary ol:rject of me agreement was the license, or it wai 
an agreenMSit for the erection of fixtures. 

Assumpsit. The first count was for the license, consent and permis- 
sion of the plaintiff, before then given and granted to the defendant to 
erect, set up and apply and use in divers ways and on divers occasions 
and purposes, a certain patent invention whereof the plaintiff was tlie 
owner and proprietor, that is to say, a certain invention called ( hanter 
and Co.'s patent furnace, and to use and apply the same for the use and 
benefit of the defendant; which patent invention the defendant had then, 
in divers ways, &c., erected, &c., and applied to his own use and benefit, 
under and by virtue of the said license and permission. There were also 
counts for goods sold, for work and materials, and upon an account stated. 
Plea: non-assumpsit. 

At the trial, before Tindal, C. J., at the sittings in I^ndon after Mi- 
chaelmas term last, the plaintiff having abandoned the first count, ten- 
dered in evidence the following document, which was a printed forin, 
filled. in with names and dates, and with certain alterations and inter- 
lineations. 
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"No. l.(fl) 

To Mr. ?rHho l a a H g yh . 
Send me a License to use two of 
Chanter and Co.'s patent /umace^ 
to be applied to a ainge plate 
and cloth boiler 
•2541 *^^^ which / agree to pay Mh Chanter or his 
-> ^ order, <ho topm fl of printed list hereunto , annojged 
as ag.f Twenty-five pounds as a patent right and 
which is to include iron worksf fire bricks and labour. 
<< Signature JVa//|/. Dickinson. 
"Place Canal St. Dye Works. 
"Date June Ith, 1842. 

" Remarks to be paid for Jfett Ca$k 

in— -months, 
one 

"Engineers' or furnace-builders' time, to superintend or fix the above 
order, to be paid six shillings per day; and all expenses, if the distance 
exceeds three miles." 

It was objected, that, this being an agreement, the subject-matter ot 
which was of the value of upwards of 2oX, a stamp was necessary under 
55 G. 3, c. 184, Sched. Part 1, tit Agreement. The Lord Chief Justice 
reserved the point, and a verdict was found for the plaintifi*, the defend- 
ant having leave to move to enter a nonsuit 

Bompasy Serjt, on a former day in this term (January 13th) having 
obtained a rule nisi accordingly, 

Channellf Serjt, now showed cause. The document in question is not 
an agreement It is nothing more than an ofier or propnossd. It may be 
treated as being addressed to no one, since the name of Nicholas Hoyle,(fr) 
originally existing in the memorandum, has been struck out It was a 
mere printed form for an order, subject to its becoming an agreement by 
acceptance and execution of it in the terms contained in it In Drant v. 
Brown, 3 B. & C. 665, 5 D. & R. 582, it was laid down by Bayley, J., 
moKg} ^^^^ ^ paper *containing a mere proposal, subsequently agreed to 
-I by parol, to let land according to terms contained in another paper 
that was stamped, was not such an "agreement, minute or memorandum 
of agreement" as required a stamp. The expression "as ag." contained 
in the memorandum in this case, must undoubtedly be taken to mean 
"as agreed;" but that may merely refer to the price, in case the proposal 
was accepted. [Cress well, J. That would seem to point to a price 
previously agreed upon, in which case acceptance would make it a com- 
plete agreement] The document was merely a form adapted to ordi- 
nary sales, and capable of being altered to meet the particular circum- 
stances of each case. The words "as agreed" would seem to refer to 
"the terms of printed list" which are struck out; so that the words "as 
agreed" may mean "as specified," and may be considered to refer to a 
rate of prices agreed to be substituted for those in the printed lists; and 
then the instrument on the face of it would not necessarily require a 
stamp. In Edgar v. Blkkj 1 Stark. N. P. i\ 464, which was an action on 
a parol contract it was held by Lord Ellenborouoh, C. J., that refe- 
rence might be had to an unstamped document containing a written pro- 
fa) The wofdi in UalicM were written in tiiia document; the odiera were in the printed fbnn. 
(6) He was trtatied to haire been the agent for tbe plaintiff 



142 Chanter ». Dickinson H. T. 1843. [265 

posal of the terms of such contract It may perhaps be contended on be- 
half of the defendant, that as this document is at least evidence of a con- 
tracty it is within the terms of the act; but the same observation would 
apply to every case of a written proposal followed by a parol acceptance. 
In VausfUun v. Brine, ant^, Vol. I. p. 359, 1 Scott, N. R. 258, it was 
said by TiNDAL, C. J., that though the words in the stximp act " whether 
the same shall be only evidence of a contract," &c., would extend to all 
cases in which recourse is had to any writing as evidence of a contract; 
stiil the document must come within the previous * words " minute* r^^--, 
or memorandum of agreement" [Erskine, J. The document in L ' 
that case was neither a contract obligatory upon the parties, nor a memo- 
randum of contract between any parties. Tindal, C. J. The difficulty 
here lies in the precise words in the document — "I agree" and "as 
agreed " — can they point to any thin^ but a former agreement?] There is 
no evidence of any previous negotiation. It is not disputed that wherever 
a contract is reduced to writing it must be stamped ; and even where the 
terms of a parol agreement are subsequently reduced to writing, so as such 
writing is to be available as evidence, it would require to be stamped; but 
the document here, it is submitted, is a mere preliminary proposal. 

But admitting the instrument to be an agreement, it falls within the 
exemption in the stamp act, being an agreement, " for, or relating to, the 
sale of goods, wares or merchandise." It has especial reference to the 
sale of the furnaces, and not merely the license to use them. A patentee 
may grant a license to other parties to use the principle of his patent; and 
in such case he would be estopped from bringing an action for the in- 
fringement of his patent; but the sale of a patent article by the patentee 
necessarily confers on the vendee, not only the right to use the article 
himself, but to transfer it with the same right to third parties. It amounts 
to a license to all the world to use the article sold ; but it is not a license 
to use the principle of the patent [The learned serjeant referred to the 
argument in MiiUer v. 9ViUiamSj 5 N. & M. 64.] The license men- 
tioned in the paper does not mean a license in the ordinary sense of the 
word. The expression " to be applied to a singe plate," &c., shows that 
the furnace itself rather than the license was meant. [Tindal, C. J. 
That expression seems rather to point *out the kind of article that r»ps7 
was wanted, by showing the purpose to which it was to be applied.] ^ 
Even if the memorandum embraces the license, it primarily relates to 
the furnace, which is a thing within the exemption of the stamp act 
This more clearly appears from the expression " the 25L to include iron 
works, fire-bricks and labour." If an agreement is substantially for the 
purchase of goods, it is immaterial that an incidental matter, such as a 
license, is also stipulated for. In Meering v. Duke, 2 M. & R. 121, it 
was held that an agreement for the sale of a ship did not the less relate 
to the sale of goods, on account of its containing stipulations, that part of 
the purchase money should remain on mortg^; and that the vendor 
should procure a charter for the vessel, &c. " The mere circumstance," 
said Lord Tbnterden, C. J,, « of other matters connected with the prin- 
cipal object being introduced, does not take the instrument out of the ex- 
emption. They are the terms of the agreement for the sale, but the in- 
strument is not less an agreement for the sale of eoods." In Smith v. 
Cator, 2 B. & A. 778, the same learned judge stated the rule to be " that 
stamps are not required for those instruments in which the sale of goods 
is the primary object" In Cwnry v. Edensar, 3 T. R. 524, the same 
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principle was acted upon, in reference to the then existing stamp act, thf. 
words of which were similar to those of the act now in operation. 

It may be contended on the other side that the furnaces which are the 
subject-matter of the agreement, are fixtures, and, therefore, not << goods, 
wares and merchandise " within the meaning of the stamp act; but those 
words are to receive a liberal construction; as in Marson v. Skort, 2 New 
*258l ^^ ^^®' 2 Scott, 243. The memorandum at the foot of *this in- 
-I strument is not to be taken as a part of the agreement It appears 
to have been left in by accident But in any point of view a contract as to 
the " labour " or ** time '' necessary to fix a chattel, will not make the chat- 
tel a fixture. In Hughes v. Breeds, 2 C. & P. 159, it was held that part of 
the terms of an agreement for the sale of goods being '^ to finish them in 
a workmanlike manner," did not render a stamp necessary. In The 
West Middlesex Water Works Company v. Suioerkropp, Moo. & Malk. 
408, it was held that an agreement to supply a house and buildings with 
water by means of pipes, to be laid in a certain manner, and to a certain 
height, was an agreement relating to a sale of goods, and need not be 
stamped. It is only fixtures in the strict sense of the word-^that is 
things necessarily affixed to the freehold — that are not within the exemp- 
tion in the stamp act; Wick v. Hodgson, 12 J. B. Moore, 213. But even 
tenant's fixtures may be treated as goods and chattels; Poole's case, 1 Salk. 
368, put V. Shew, 4 B. & Aid. 20ti, llallen v. Runder, 1 C. M. & R. 2«6. 
[Erskine, J. in Pinner v. Arnold, 2 C. M. & R. 613, Tyrwh. & G. 1, 
which was an action upon a contract to sell and deliver a printing-press 
of the plaintifi*'s manufacture, Parke, B., said, ^< If it had appeared that 
part of the contract was to fix it to the floor or the walls of the defen- 
dant's house, I should have doubted whether it was a contract for the sale 
of goods within the meaning of the act, because that would he the same 
in principle as a contract to erect a pillar."] That was at most an obiier 
dictum. If a party purchases curtain-rods or a pier-glass to be fixed by 
the vendor, it would not the less be a contract for goods; the work and 
labour would be incidental to the sale of the article. The defendant 
here might, if he had thought fit, have himself fixed the furnace. 
♦2591 ''Bompas, Serjt, in support of the rule. The whole tenor of 
-I the memorandum in question shows that it amounts to an agree- 
ment, and is not merely an order or proposal. If it is an agreement it 
cannot be said to relate to the sale of goods. A furnace is not a manu- 
factured article ready for delivery, as a boiler. A furnace is, in fact, 
manufactured in the setting up. The substance of the present agree- 
ment is for the patent right In South v. Finch, 3 New Ca. 506, 4 Scott, 
293, it was held that an agreement for the sale of goods and the good- 
will of a business, required a stamp. That is a much stronger case than 
the present, since in that case the estimated value of the good-will, formed 
but a small part of the amount; but in this case the license is the pri- 
mary object, as expressly appears by the declaration. [Chnnnell, Serjt 
The first count was given up at the trial, and the plaintifi* proceeded upon 
the count for goods sold.] 

The cases cited on the other side relate solely to the sale of goods. 
The present agreement, which appears on the face of the two documents, 
is not an agreement for the sale of goods. It is therefore within the pro- 
visions of the stamp act, and the onus lies upon the plaintifi' to take it out 
oi their operation. 

TiNBAL, C. J. ^The first question in this case is, whether the document 
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under consideration amounts to an agreement; for if it is only a proposal 
or a mere order it will not require a stamp. I think it is impossible to 
read the document without seeing that it amounts to an agreement It 
seems that the parties had previously met and agreed on a stipulated sum 
as the price to be paid. The words being " send me a license to use two 
of Chanter and Go's, patent furnaces, to be applied to a singe-plate and 
cloth boiler, for * which I agree to pay Mr. Chanter or his order, r*QgQ 
as agreed, 25i. as a patent right" Now this amounts to a state* ^ 
ment, that the defendant holds himself bound by an agreement to pay a 
stipulated price for the things mentioned. Prirndfacie, therefore, this is 
a document requiring a stamp; and it lies on the plaintiff to show that 
the matters contained in it are such as fall within the exceptions men- 
tioned in the stamp act, which are confined to ** memorandum, letter or 
agreement made for or relating to the sale of any goods, wares or mer- 
chandise." Then, the question is — does this agreement relate to the 
sale of any goods, wares or merchandise? In the first place it seems 
like a stipulation for leave to use the subject matter of the order. The 
defendant says, << send me a license for two of Chanter and Co's. patent 
furnaces," for which he agrees to pay 25/, " as a patent right" Now, I 
cannot see why these words were left in the memorandum, unless it was 
intended that the party should be at liberty to use the furnace as a patent 
right; that is, that he might repair or refix them if they got out of order, 
without being liable to the patentee for an infringement of his patent 
It appears to be an agreement for a license to put up a furnace upon the 
plaintiff's principle. If it were a purchase of a furnace itself, no license 
to use it would be required ; for it would be a purchase of the patent ar- 
ticle and of the license to use it, at the same time. But further, looking 
at the nature of the things to be used, I think they cannot properly be 
said to fall within the description of ^< goods, wares or merchandise." 
They were furnaces ^to be applied to a singe-plate and a cloth-boiler;" 
and it appears, from the whole of the agreement, that they were to be 
fixtures. The sum aereed upon was " to include iron-work, fire-bricks 
and labour" — a stipulation not referable to a ready made article, or to 
one which might be rendered serviceable without much *labour: rmoai 
on the contrary, it appears that something was to be done on the ^ 
premises before the articles could be used. This is evident from the 
memorandum at foot, which we are entitled to look at It provides 
that *' engineers' or furnace-builders' time, to superintend or fix the above 
order is to be paid 6s. per day ; and also expenses, if the distance exceeds 
three miles." This shows that it was not work to be done instanter and 
with little labour; that it was not merely an agreement for the sale ot 
goods, but for work to be done by the plaintiff upon the premises of the 
defendant, whereby furnaces were to be put up on a particular plan. 
This brings the case within the principle of South v. Finchy 3 New Ga. 
506, 4 Scott, 293; and the rule for entering a nonsuit must therefore be 
made absolute* 

CoLTMAN, J. I think the case is free from doubt The document in 
question, clearly has reference to some former agreement with an agent, 
or to some previous offer, in which case it is an acceptance of such offer. 

Then the question is, whether it falls within the exemption in the 
stamp act The primary object of this contract seems to be, the purchase 
of the license and not of the patented article. It is a contract for the 
right to make use of a patent machine. But independently of that^ I 
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chink the subject matter of the contract has not been shown to be ** goods, 
warea or merchandise/' so as to support a count for goods sold. Work 
and labour were to be done before the article was available; indeed the 
thing itself had apparently no existence at the time. 

Ebskine, J. I also am of opinion, that the rule must be made absolute. 
♦2621 '^^^ statute imposes a duty *upon every "agreement, or minute, 
J or memorandum of agreement, &c., where the matter thereof shall 
be of the value of 20/. or upwards, whether the same shall be only evi- 
dence of a contract, or obligatory upon the parties from its being a written 
instrument" It is true, it has been decided that these words, general as 
they are, do not include every written minute that may be used as a link 
of evidence of a contract; and, therefore, that a mere proposal in writing 
to enter into a contract is not within their operation. But, looking at 
this paper, it is cleir that it must be taken, either as a contract obligatory 
on the defendant, or as evidence of an existing contract previously en- 
tered into. It shows that some previous arrangement had taken place, 
and must be considered, at the lowest, as a minute of a parol agreement 
As such, it requires a stamp, unless within any of the exemptions of 
t)ie stamp act Then it is said, that it relates to the sale of goods. 
If it had been a contract for the purchase of a grate to be fixed, there 
is nothing to show that such a document would require a stamp, 
except the doubt expressed by Parke, B., in the case of Pinner v. 
JirwM, I should not, I confess, feel any great doubt myself on such a 
point, since the purchase of the grate would be the principal thing, and 
the work and labour, in fixing it would be merely incidental. Here, I 
should say from the terms of the agreement, that the work and labour 
were the principal thing; at any rate it is for the plaintiff to show that it 
is not so. The meaning of the contract appears to me to be this: the 
defendant writes to the plaintiff, " inasmuch as 1 cannot use furnaces ac- 
cording to your patent right without a license, I will give you 25/, to erect 
two for me." This is quite beside any question as to a sale of goods. 

Cressvvell, J. I am entirely of the same opinion. Drant v. Brown 
*o«^1 '* certainly an authority for the *propoaition that a mere pro- 
J posal does not require a stamp; but I think the document in this 
case does not bear that character. This is an absolute order: and I can- 
not adopt the ingenious suggestion of my brother Channell, that the 
words "as agreed" may mean as agreed in the printed list, which latter 
words are struck out I am of opinion that it amounts to a written ac- 
ceptance of a previous proposal; and that therefore a stamp was necessary. 

It is said that the case comes within the exemption in the act as to sales 
of goods, &c. But it appears to me not to be a contract for the purchase 
of any thing; certainly not of any goods or chattels. Upon the face of 
the document, it rather bears the appearance of being an order for a 
license or privilege to use a patent article, and not a purchase of any 
specific article. But even if we take it to be a contract for the purchase 
of two furnaces, what is there to show that these furnaces were goods 
and chattels? It appears that they would have to be erected on the de- 
fendant's premises. A furnace has not an independent existence, to be 
sold as a chattel; it has to be erected and fixed on the freehold. 

Rule absolute.(a) 

yfl) See aim LueaM v. BearA, ant^, Yd. I. p. 417. 
VOL. XLIV. 19 N 
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•DREW and Another v. J. PRIOR, T. F. PRIOR, and J. [♦264 
SALISBURY. 

hk an actkxi oo a joint and aewenl pnmunoiy note agatnat A^ B^ and C, tbe only eridenoe as tu 
the handwriting of C. waa a retainer to tbe attoraey to defend the action, bearing the aagnatiirea 
of aU three defendants, upon which the attorney had acted, without having ever aeen C, or beiug 
acquainted with hia hand-writing: HtU, there waa no evidence of the writing of C. 

The declaration contained two counts on two joint and several pro- 
missory notes made by the defendants, and also a count upon an account 
stated. 

Pleas: — To the first two counts, by J. Prior and Salisbury that they 
did not make the notes; by J. F. Prior a discharge under the insolvent 
act To the residue, by all three defendants, the general issue. 

At the trial before the under-sheriff of Bedford, S. Prior, the brother 
of the first two defendants, and the brother in-law of the defendant Salis- 
bury, was called to prove the handwriting of the respective defendants. 
This witness swore to the signature of his two brothers; but stated that 
he had no belief as to the handwriting of Salisbury. The attorney for 
the defendants was then called. He stated that he had never seen Salis- 
bury, and was not acquainted with his writing; but that before under- 
taking to defend the present action he had required a retainer signed by 
all three defendants: and that he had received a retainer purporting to 
be signed by all the defendants, upon which he had acted. 

The under-sheriff was of opinion that there was no evidence of the 
handwriting of Salisbury, and the plaintiff was nonsuited. 

Tdlfourd, Serjt, now moved to set aside the nonsuit and for a new trial, 
submitting that there was at least some evidence of Salisbury's hand- 
writing. The attorney undertook the action on the authority of a cer- 
tain signature, and he was quite competent, tlierefore, to speak as to 
whose signature it was. 

♦TiNDAL, C. J. nN'on constat that the signature to the retainer r»p65 
was that of Salisbury. If he had acknowledged the signature to •■ 
tlie attorney after the latter received the retainer, there might have been 
some ground for the motion; but as the case stands, the two other defen- 
dants might have signed the retainer for Salisbury with his assent That 
might have been sufficient as an authority to the attorney ; but the ques- 
tion is as to Salisbury's handwriting. 

Erskine, J. Suppose the issue had been, whether the signature to the 
retainer was in Salisbury's writing, the evidence would not have sufficed 
to prove that it was. And that was a necessary point for the plaintiff to 
prove in this case. 

The other judges concurring. Rule refused. 

Talfourdy Serjt, then moved upon affidavits, upon which a new trial 
was afterwards granted. 



SOPHIA FLETCHER, Administratrix, &c., of JOHN FLETCHER, 
d3ceased,i>. WILLIAM LECHMERE. 

An affidavit verifying a plea m abatement, waa headed ** Between 8. F. administratrix^ &&, piain- 
tifi; and W. P defaK^ant" Held bad, aa not diowing in what chamcter the plaintiff waa admi- 
matratriz." 

The defendant in this case had pleaded in abatement his privilege aa 
an attorney of the Court of Queen's Bench; the plea being intituled 
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** Lechmere ats. Fletcher, administratrix^ &c." and the affidavit in verifi- 
cation beins headed " between Sophia Fletcher, administratrix, &c. plain- 
tiff, and William L^echmere, defendant" 

♦2661 *Channeily SerjL, on a former day in this term obtained a rule 
•i nisi to set aside the plea for irregularity, upon the ground that 
the affidavit ought to have shown how the plaintiff was administratrix. 
He cited PooU v. Pembreyy 3 Tyrwh. 387, 1 Dowl. P. C. 693; Steyner v. 
CottreUj 3 Taunt 377; Phillips v. HutcMnsoiiy 3 Dowl. P. C. 20; and Clark 
V. Martin, Ibid. 222. 

Boinpag, Serjt, now showed cause. The heading of the affidavit is, in 
effect, tlie same as the title to the plea. Steyner v. Cottrell and PhiUips v. 
Hutchinson have established that it is not sufficient to call a plaintiff " as- 
signee, &c." in the heading of an affidavit, upon the ground that it ought 
to appear what kind of an assignee the plaintiff was. [Maule, J. He 
might be an assignee of a bankrupt, of an insolvent, or of a sheriff] No 
such difficulty arises in this case. In Clark v. Martin the marginal note 
states that the court declined to act upon an affidavit which was intituled 
" ,4. V. B. executor, &c," without specifying the party of whom the de- 
fendant was the executor. But it may be doubted whether the case quite 
bears out that statement The objection was raised to an affidavit upon 
which a rule for judgment as in case of a nonsuit had been obtained; and 
Parke, B., observed that ** assignee" was more vague than "executor" 
because a party may be assignee in various ways; and that the master in- 
formed him that an affidavit intituled like the one under consideration was 
very common; he however advised the defendant to accept a peremptory 
undertaking, which was accordingly done. His lordship therefore seems 
to have thought the title of the affidavit was sufficient, as, if it had been bad, 
he would not have proposed a peremptory undertaking. [Erskine, J. 
•2671 ^*^y 8^<>"1^ h® ^o so, if the affidavit was *good ? It was the plain- 
J tiff's affidavit Cresswell, J. It is clear that Parke, B., persuaded 
the defendant to act as though the affidavit were bad.] In Free v. fFAt/e, 
1 Dowl. N. S, 586, a writ of summons described the plaintiff "executor," 
not stating that he sued as executor. The declaration was general, wiUi- 
out such description ; and it was held no variance. If "executor" is a suf- 
ficient description, so is " administrator," for they both stand on precisely 
the same footing. [Tindal, C. J. Not exactly. A party may be an 
administrator de bonis non, or durante minnre astatey or for a limited time, 
as while the executor is abroad, or in various other ways.] It is sub- 
mitted that an indictment for perjury might be sustained upon this affi- 
davit, if false, as it is an affidavit in die cause, and headed substantially in 
the same manner as the plea. [Tindal, C. J. In an action against se- 
veral defendants, a plea headed " C. D. and others ats. A. B." would be 
sufficient; but in the title of an affidavit the names of all the defendants 
must be mentioned.] At all events the court will allow the affidavit to 
be amended and resworn, as in Cooper v. Talbot, 7 Scott, 345. 

Tindal, C. J. In cases of this nature we ought to endeavour to lay 
down a rule of easy application and without any subtle distinctions. I 
cannot distinguish the present case from those in which it has been held 
that the mere description of a party as assignee, in the heading of an af- 
fidavit, is insufficient. These cases were decided upon the ground that 
there might be different kinds of assignees. So, there may be adminis- 
trators under distinct rights, who may have quite different powers. The 
case of Clark v. Martm seems rather an authority to the same effect, as 
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the court certainly declined to act upon an affidavit in the heading of 
which *the defendant was merely described as " executor, &c.'* r»ofifi 
Now, if such a mode of intituling is insufficient in ^e case of an *- 
executor who can only be so under a will, a multo fortiori is it insufficient 
in the case of an administrator? 

Bompasy Serjt, applied for time to plead. 

Channellj Serjt, (who was to have supported the rule) submitted that 
leave could only be granted upon the usual terms of pleading issually. 

Per curiam; 

Rule accordingly, the costs to be costs in the cause. 



WITHERS V. SPOONER. 

An vffidavit, in order to ground a motion ibr lodgment as in case of a nonsait, most atale the ireoae. 
A rule ibr nidi judgment having been discharged by reason of such a defect in the affidavit, the 

costs being made costs in the cause, the court discharged upon the ssme tenns a fredi rule thit 

had been obtained upon an amended affidavit. 

Manningf Serjt, on a former day in this term obtained a rule nisi for 
judgment as in case of a nonsuit, upon an affidavit that issue was joined 
on the 30th of May as of Trinity term last; but the venue was not stated, 
and it did not otherwise appear whether the cause was a town or a coun- 
try cause. 

Dowlingy Serjt, now showed cause, (21st January.) The defect in the 
affidavit is material; as if this is a country cause the application is made 
too soon, Ellis v. Stebbingj ant6. Vol. IV. p. 639, 5 Scott, N. R. 167, 
2 Dowl. N. S. 118.(a) [Cresswell, J. Is not the rule drawn up upon 
reading the record ? If so, that will show the venue.] *The rule r#26o 
is drawn up merely upon reading the affidavit •• 

Mannings ^erjt, in support of the rule. The court will take notice 
of its own records. [Erskine, J. There is no record in court to which 
we can refer.] The record is supposed to be before the court; and en- 
tries are presumed to be made upon the roll de die in dienu The affidavit 
is in the usual form. But whether it is a town or a country cause the ap- 
plication is made in proper time. If the former, a term has been lost; if 
the latter, an assize. [Ekskine, J. The rule is, that where issue in a 
country cause is joined in an issuable term, two assizes must intervene 
before the judgment can be signed. Cresswell, J. It does not appear 
that there had been any notice of trial.] At any rate, as the point is a 
new one, and the defendant may have been misled by the form of the 
affidavit in the books of practice, the court, if they discharge the rule, 
wiU not do so with costs. 

TiNDAL, C. J. I think the defendant is out of court He comes here 
for strict law, and he must have it The court have no means of looking 
at the record, and the defendant ought to show where the venue is laid*, 
there is no difficulty in his doing so by affidavit The rule must be dis 
charged; but as the point is new, the costs may be costs in the cause. 

Per curiam; Rule discharged accordingly 

Mtmnmgj Sent, on a subsequent day obtained a fresh rule on ai 
amended dKdavit 

Dowlingf Serjt, showed cause (28th January.) The materials should 
have been broudit before the court on *the former occasion, as r»o7o 
they were then in existence; and not having been so, the court >- 
(ft) &eBJHSigim$w.StMUtf,m^y6LlL^X6. 
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will not allow the matter to be re-agitated; Reg, v. Harland^S Dowl. 
P. C. 323; Saundexson v. Wesley y Ibid. 652; Ex parte Haslehaniy 1 Dowl. 
N. S. 792. Besides, as, when the former rule was discharged, the costs 
were made costs in the cause, there was a sort of compact entered into, 
which the defendant will not now be permitted to violate. 

jyfanningj Serjt, in support of the rule. The former application was 
made on the usual affidavit, and perhaps rather a hard measure of justice 
was then dealt to the defendant Nothing has happened to deprive him 
of his right to judgment as in case of a nonsuit under the statute. 

TiNDAL, C. J. (After having referred to the master.) It was certainly 
a new point that was started on the former occasion. The officers of 
the court say that it is not usual to state in the affidavit whether it is a 
town cause or not, except after notice of trial. But there would be no 
end to the business of the court, if motion after motion could be made in 
this manner. 1 think this rule also must be discharged; the costs like- 
wise being costs in the cause. 

Per curiam; Rule discharged accordingly. 



♦271] *SHORE V. BEDFORD. 

A. haToig a daim againflt B^ they went together to the office of A/a attorney, who had newr acted 
aa attorney for B. A atatemeiit waa made by B. relating to A.'b claim; and it waa arranged that 
the attorney diould, on behalf of B^ write to a third party in respect of the subject matter of the 
daim. An action having been afterwards brought by A. against B., 
Htldf that the st^ment fay B. was not a privileg^l communication: 
Held al8o» that the letter, being an act done, might be proved by Ibe attomey. 

This was an action upon the warranty of a horse. 

At the trial before the under sheriff of the county of Berks, it was proved 
that the plaintiff had bought the horse in question from the defendant 
under a warranty ; and that the horse proved unsound. It was contended 
for the defendant that he had acted in the matter only as the agent of 
one Pithers. Previously to the action being brought, one Ormond had 
been the attorney for the plaintiff, but had never acted for the defendant 
The clerk of Ormond proved that before action brought, the plaintiff and 
defendant called together at Ormond 's office. The witness was asked 
what passed on that occasion ; the question was objected to by the coun- 
sel for the defendant, upon the ground that any statement made by the 
defendant under such circumstances was a privileged communication; 
but the question was overruled. The witness stated that the defendant 
admitted he had bought the horse from Pithers for the same price and ' 
with the same warranty; that the plaintiff then stated that he would not 
sue the defendant if he (the defendant) would sue Pithers, and that he 
(the plaintiff) would save him harmless; that the defendant agreed to this, 
and accordingly instructed the witness to write to Pithers for the price 
of the horse, which he did. The defendant's counsel also objected to the 
letter being read; but it was received in evidence; and the plaintiff had a 
verdict for 17/. 

Talfourdy Serjt, on a former day in this term, (January* 14th,) moved 
for a new trial, upon the ground that the evidence of Ormond's clerk had 
*272l ^^^^^ improperly *received; as what took place between him and 
-• the defendant was a privileged communication between attorney 
and client [Tindal, C. J. It was more like an admission by the defend- 
ant in the presence of the plaintiff's attorney. All that passed in the 
-office was before the time when the letter was written to Pithers, and 

v2 
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before the time when Ormond could be said to have acted in any way as 
the defendant's attorney.] But if at that time he consulted him as attor- 
ney, the communication was privileged. The letter at all events was 
written in the character of attorney. [Erskine, J. That was an act done, 
and therefore not within the rule as to privileged communication8.(a)] 
The learned serjeant referred to Doe dem. Peter v. WatkinSj 3 New Ca. 
421, 4 Scott, 155; Doe dem. Shellard v. HarriSj 5 C. & P. 592. 
[Maule, J., referred to Reg. v. •flrery, 8 C. & P. 59«.] 

A rule nhi having been granted, 

ChanneUy Serjt, now showed cause. It may be admitted that the rule 
as to privileged communications may extend to such as are preliminary 
to a suit(6) But here the communication was not of that character. The 
meaning of the rule is, that one party shall not call the other party's at- 
torney to state what he had been told professionally relating to the suit 
But here the two parties go together to an attorney, and make a state- 
ment in his presence. Ormond was not at that time the defendant's at- 
torney, or if he was, the communication was not privileged, as it was 
made in the presence of the plaintiff. In fact, it was an admission made 
to the clerk of the plaintiff's attorney. 

*T(ilfourdy Serjt, in support of the rule. The attorney's clerk r»o-Q 
must, of course, be taken to be the same as the attorney ; and he ^ ' 
was clearly consulted professionally by the defendant [Maule, J. If 
two parties go to an attorney, can what is said by one of them in the 
presence of the other be considered confidential? Erskine, J. In 
Gnjjith V. Daviesy 5 B. & Ad. 502, it was held that a coifversation in 
which the defendant proposed a compromise with the plaintiff, might 
be proved by the defendant's attorney who was present at the time.] 
Perhaps a party who accidentally overheard a conversation between an 
attorney and his client might be allowed to prove it But the question 
here is, whether the attorney is at liberty to divulge a communication 
made to him. HSrskine, J. It appears that the plaintiff and defendant 
having had a misunderstanding, they go to the plaintiff's attorney and 
come to an arrangement The only question is, whether they did not 

fo for the purpose of consulting Ormond as to the best means of seeing 
Others. [TiNDAL, C. J. It does not appear to me to be at all like a 
confidential communication.] 

Per curiam; Rule discharged.((?) 

(a) See Do9 dem. Jupp ▼. Andrews, Cofwp. 845. SpeneeUy ▼. SckMltnburgk, 7 Eut, 357. 

(b) See Grcennugh v. GaskeU, 1 Mylne &: K. 100. 

{e) See Perry ▼. Smith, 9 M. & W. 681, 1 C. A Manfa. 554. 



•THAMES HAVEN Dock and Railway Company v. HALL. [*274 

In an action fat caOs, after the cause had been set down fat trial, and made a remantif the defendant 

applied to aet aside the prooeedioga, upon the ground that the company waa viituaOy extinct, and 

that the paitiea who baa instituted the action had no authority to do so: 
Held, that the application was too late, it appearing that the defendant had known all die facts for t 

longtime: 
Held also, that as such parties had been fat some time acting as directon, the court would not, upon 

summai^ application, inquire mto the validi^ of their aopointment; although it was provided, h^ 

the act moorpocBting the company, that at the trial it ttould onl^ be neceamy to prove certair 

matters, without proving the appomtment of the diiecton. 
The dedaration, which was in the form given by the act, staled that die plaintifls appeared by G. 8 

their attorney; the defendant having pleaded over, 
Held, that the appointment of the attoniey might be presumed to be under seal 
The court refiiaed to allow the defendant, at that late period, to add a plea, ao as to ibIm that qops 

tion on the leoofd. 
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Bampasy Serjt, on a former day in this term (January 17th,) applied foi 
a rule calling upon the plaintiffs, and Sir George Stephen, James Esdaile, 
and six others to show cause why all proceedings in the action should not 
be set aside, and why the said J. E. &c., or the said Sir G. S. should not 
pay to the defendant the costs of the action and the costs of the application. 

The affidavits upon which the application was founded, stated, that by 
virtue of the act 6 & 7 W. 4, c. cviii.(a), intituled "An act for making 

(a) See the principal sectioos of the act set oat, ant6, VoL IV. p. 552, in tbe notea to The THame$ 
Baren Dock and Railway Company v. Rose. In addition to those there aet out, the following 
were raArred to in ttie affidavits in the principal case. 

Sect 9if enacta that the tixst general meeting of the compaiiy ahall be hdd within ax months aftar 
(he paaamg of the act; and that, afier such first general meeting, there shall be a hatfyeariy general 
nwpting of the company in February and in August in each and ereiy year. 

Sect. 1)5, enacts **that a special general meeting of the proprietora of the company may be called 
at any time by the diractora ror the time bemg, or any five <^ them, if they shall see occasion; and 
any twenty or more proprietora of the said company liolding in the aggr^pate 500 shares or upwards 
in ttie said undertaking, upon which all calls actually previously made shall have been piud and 
astiafied, may at any time, b^ writing under their hands, left at the office of the said company, 
require the directon of the aaid company to call a special general meeting of the proprieton of the 
aaid company to be held in X^ndon, so as such requisition fuQy express the object ix which such 
special general meeting is required to be called; and the said diiectora are thereupon required to call 
sQch meeting accordingly, and in case of ne^ilect or refusal of the said directon to call such meeting 
tot &e 8p9ce of fourteen days next after such recpiisition given or left as aibrasaid, the aame may bo 
called by such twenty or more proprietora by giving fourteen days' notice thereof by advertisement in 
two or more London newspapera, and in one or more newspauer or newspapere usually circulating 
wiftiin the county of Essex, such notice expressing the object lor which such special general meeting 
is required to be called; and the said company are hereby authorized to meet in pursuance of such 
notice, and such of the proprietora thereof as shall be present at such meeting shall proceed to the 
execntian of tbe powera by this act given to the said company with respect to the mattera so sp^ 
fied in such notice; and aU acts and resolutions of the major part in votes of the proprietora oi the 
said oooqiany met together at any such special general meeting shall be as valid and binding, with 
respect to the mattera specified in such notice, as if the same had been done or resolved at a general 
meeting held at the time hereinbefore appointed for holding the same." 

Sect 96, enacts, ** that, if at any such general meeting there shall not be twenty proprietora present 
who diall be holdera of at least 500 shares in tbe aggregate, within iwo houra from the time appointed 
for audi meeting, no choice of directon shall be made, nor shall any busincsR be done, but m siuch 
case there shall be another meeting of the said company at the same place, and at the same hour at 
te expiration of seven davs then next; and if at such adjourned meeting such sufficient number of 
proprieton shall not attend within the time last afomaid, the diiectore for the time being shall con- 
tinue to act and have the same powera as they had and were possessed of until the next general 
hal^yearly meeting, or until new directora shall be appomted.** 

Sect. 124, enacts *' that in anj action to bo brought by the said company against an^ proprietor of 
nj riiare in the said undertnkmg, to recover any money due and poyable to the said company for 
or by reason of any coll made bv virtue of this act, it snail bo sufficient for the said company to 
ded^ and allege mat the defendant, being a proprietor of so many shares in the aairl undertaking, 
is indebted to the said company in such sum of money as the calls in arrear diall amount to, for so 
many calls of such sums of monev upon so many shares belonging to the said defendant, whereby 
an action hath accrued to the saia comfjonf by virtue of this act, without setting forth the special 
mattera; and on the trial of such action it shall only be necessary to prove that £c defendant at the 
time of making such respective calls was a proprietar of such shares in the undertaking as sudi action 
is brought in respect of, and ^t such calls were in fiKrt made, and that notice thereof »vas given as 
is directed by this act, widiout proving the appointment of the directon who made such call or any 
other matter whatsoever; and the said company shall thereupon be entitled to recover what shall 

rar due, including interest, computed as aforesaid, in respect of such calls, unless it shsdl appear 
any such call exceeded 5/. for every share of 50/. or was made within the space of tfuee calendar 
months from the last preceding call, or that calls amounting to more than 20L in the whole had been 
made in some one year; and in order to prove such defendant was a proprietor of such shares in the 
aaid imdertaking, as alleged, the production of the book in which the aecretaiv of ^ said company 
is by this act directed to enter and keep a list of the names and additions, ana places of abode of the 
aev^ proprietora of shares in the said undertaking, with the number of shares they are respec- 
tively entitled to hold, shall be primd fade evidence that such defendant b a proprietor, and of ths 
number or amount of his diares thereiiL'* 

Sect *i4r*, enacts ''that no director of the said company to be appointed ^mdrar the authority of 
this act shall by reason or means, or on account of his being party to, or making, signing or exe- 
cuting, m his capacitor of director of the company, pursuant to this act, any contract or other instru- 
ment for or on behalf of the aaid company, or omerwiae lawftiDy executing any of the powera and 
and^ties given to the said dhecton fay mis act, be subject or liable to be sued, prosecuted or hn- 
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*a railway from Romford in the county of Essex, to Shell Haven r«o75 
in the same county, and for constructing a tide dock at the ter- *- 
mination of *the said railway at Shell Haven aforesaid,'^ the par- r»o7g 
ties therein mentioned became incorporated by the name of The ^ 
Thames Haven Dock and railway Company. The *affidavit8 then, r»o77 
after referring to sections 108,(o) 94,(6) and 109,(c) stated that •- 
within six months after the passing of the act, viz. : on the 38th of Septem- 
ber, 1836, the first general meeting of the company was held, when the 
first directors went out of office, and twelve persons were elected in their 
stead ; that on the 2 1st of February, 1837, the first half-yearly meeting of the 
company was held, when the directors reported that in the state of the 
finances of the company, they would not have been justified in commencing 
the intended works; that on the 28th of August, 1837, the second half- 
yearly meeting was held, when the directors reported that they had 
been prevented commencing the intended works; and that they also felt 
that the shares were in too few hands to enable them to anticipate success 
to the undertaking, and it was then unanimously resolved that the afiairs 
of the said company should be wound up, and the company dissolved 
as to all such parties as were desirous to retire; and the directors then 
stated that they would feel it their duty to carry such resolution into effect 
in such a way as should withdraw all responsibility as to the future from 
those who might be disposed to retire; that the defendant testified his 
wish to retire, and at the secretary's request forwarded to him his certi* 
ficates of *shares with a consent to relinquish the same; that the r^ovg 
chairman of the company and other directors did also thereupon L 
withdraw from the company, together with the solicitors of the company 
and a numerous body of proprietors; that, in the belief of the defendant, 
from the period of such retirement, no legal body of directors, duly qua- 
lified and elected pursuant to the provisions of the act, had since been 
constituted, and that no legal or competent authority had since become 
substituted in any person or persons, for exercising or assuming the powers 
or authorities conferred by the act, for managing, directing, superintending 
and controlling the business and concerns of the company; and that the 
present action had been brought, and that the style oi the company had 
been adopted and used for that purpose without any sufiicient authority, 
and in direct violation of the true intent and meaning of the act, and par- 
ticularly of the 108th and 109th sections ;(ii} nevertheless the defendant 
admitted that, after the partial dissolution of the company which took 
place in 1837, by the withdrawal of the chairman, &c., as before mentioned, 
one H. A., the secretary of the company, together with certain individuals 
, interested as land owners and otherwise in respect of the land, for the pro* 
posed docks and railway, did attempt to prevent the total dissolution of 
the company, and with that view the following proceedings took place; 

pleaded, either indiTidually or coDectively, by any person whomaoeTer, in any court of law or equity 
or daewherei and that the bodies, goods, diattelB, lands or tenements of the said directors or any of 
them, shall not, by reason, on account, or in consequence of any such contract or other instrument 
BO entered into, or made, signed or executed by them or any of them as aibreaaid, or any other law- 
ful act which ihaO be done by them or any of them in the execution of any of the powers and au- 
thorities given to them or any of them by this act, be liable to be arrested, seized, detained, or ttkm 
in execution, but that in every such case any person making any claim or demand upon the said 



company or upon any duectora thereof, under or by virtue of any contract or instrument, or other 
lawnil act, may sue and implead the said company in like maimer as if such Gontract, uistrunmt. 
or other act had been entered into and executed, and done under the common seal of the said coo 
pany." 

(a) Ant^, Vol. IV. p. 552, n. (*) Supra, p. 'ZTi. 

(e) Antih, VoL IV. p. 553, n. (d) Ant*, Vol IV. p. 658, n. 
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on the 13th of March, 1638, a meeting was held, purporting to be a 
half-yearly meeting of the company, but which meeting, in the belief of 
the defendant, did not consist of twenty proprietors then present, holding 
500 shares in the aggregate; that at such meeting no election of directors 
took place in conformity with the express provision of the 109th 
section: (a) J;)ut instead thereof the following resolution was passed, 
*279l *"^^** ^® vacancies in the direction be left to be filled at the dis- 
-I cretion of the directors themselves, who have so fully proved their 
interest and care of the company's affairs; that other meetings, purporting 
to be half-yearly meetings^ but none of which consisted of twenty pro- 
prietors as before mentioned, were held on the 29th of August, 1S38, 
and the 27th of February, and the 29th of Au^st, 1839; that, in the de- 
fendant's belief, no half-yearly meeting was either advertised or held in 
February, 1840, and that, with reference to such omission, the then so- 
licitors of the company addressed, in May, 1840, to one T. P., who then 
acted as a director of the company, a letter from which the following was 
an extract: <^ Understanding that some of the gentlemen who are, or 
at all events lately were, directors of The Thames Haven Company 
were to meet together last February, we thought it due to them person- 
ally tx> be in attendance. We pointed out to the gentlemen present the 
great doubts, to say the least, whether they now had any authority what- 
ever, since the failure, to hold the general half-yearly meeting in February 
last, when three of them ought to have gone out by rotation. It occurs 
to us that nothing can now be legally done, unless by virtue of the 
powers given to a special general meeting by the ninety-fifth clause; (6) 
and even in convening such meeting there may be technical difficulties, 
though perhaps not sufficient to invalidate the acts of the proprietors 
present At present it appears to us, the creditors of the company have 
no remedy against the company, there being no secretary, no office, no 
assets, and no person existing to create assets by a call;" that on the 
29th of August, 1840, another half-yearly meeting was held, which sepa- 
rated without any thins being done; that the said H. A. caused an ad- 
•2801 vcrt^sement to be inserted in *the Post Magazine, on the 28th 
J of November, 1840, in which he represented that the directors 
of the said company consisted of five persons resident in London, and 
seven persons resident in Manchester (the five first mentioned directors 
being J. Esdaile, and some of the other parties against whom the rule 
was moved;) and the said H. A. in the said advertisement stated as fol- 
lows : — ^^ some influential gentlemen in London have consented to supply 
the places of the Manchester directors, who have expressed their willing- 
ness to retire. The names of the new directors are necessarily omitted, 
till they are actually appointed in the form required by the act;" — that, 
in the belief of the defendant, no such appointment had since been made, 
either in the form required by the act, or in any other form ; that the 
five London residents before mentioned had up to that time continued to 
act as directors; and that the only addition that had been made to their 
number was, that two persons (being two more of the parties against 
whom the rule was moved,) had for about two years past been associated 
with them; that on the 25th of February, 1840, another half-yearly meet- 
ing waa held, which was adjourned to the 4th of March following, when 
it was again adjourned; it having been found impracticable, in the belief 
of defendant, to procure on either of those occasions the attendance of 
(«) Ant^ Vol. IV., pb 553, n. (5) SvpA, pw 374, n. 
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the proprietors, except that of the official parties or those who assumed 
to be such; that the said H. A. afterwards issued a prospectus of the 
company, dated May, 1841, in which the names of the directors (J. Es- 
daile and the six others) were set forth ; that another half-yearly meeting 
was held in August, 1841, when no business was transacted; that on the 
23d of February, 1842, another half-yearly meeting was held, when the 
chairman, J. Esdaile, stated that, although the legal number of proprietors 
was not present, he thought ^t desirable to proceed to business, and ac- 
cordingly, in defiance of *sect 98,(a) the meeting passed various r«oai 
resolutions, and the said H. A. read a report in which it was stated I- 
that J. Esdaile and two of the other parties would go out of the direction 
by rotation; but that being re-eligible would offer themselves for re-elec- 
tion, and they were accordingly re-elected, and had continued to that time 
to act as three of the seven persons constituting the direction; that a half- 
yearly meeting was advertised for the 31st of August, 1842, but no such 
meeting was held, the office being closed; that the report read at the 
meeting of the 23d of February, 1842, contained a statement of the re- 
ceipts and expenditure of the company, from which it appeared that the 
receipts from September, 1835, to December, 1841, amounted to 26,213L 
25. 6d.'j that, with the exception of a small balance in hand, the company 
had expended the whole amount received, and for the greater part in a 
useless manner, such as salaries, &c., &c.; that the further liabilities of the 
company were stated to amount to 80001. for outstanding bills, &c.; that, 
in the belief of the defendant, the proposed works for which the act was 
passed had never been commenced, and there was no probability of their 
being commenced, the company being altogether destitute of the neces- 
sary means, and their powers for compulsory purchases of land having 
long since expired; that the attorney for the plaintiffs, in bringing this 
and other similar actions, was Sir George Stephen; that on the 18th of 
May last, and while this and other similar actions were pending, the 
said Sir G. S., as attorney for the said H. A., convened a meeting of the 
creditors of the said H. A. ; that the defendant had been informed that 
the said Sir G. S. proposed that the creditors should give to the said H. A. 
a twelve-month's time for the payment of his debts, and represented to 
such creditors, that if they would accede *to such proposal, the r^ogo 
said H. A. would be enabled to satisfy his debts out of the pro- L 
ceeds of the actions brought at the suit of the company for recovery of 
calls; that the present was the third action brought against the defendant 
at the suit of the plaintiffs for calls; that in the first, which was brought 
in 1839, the plaintiffs withdrew the record; that in the second they were 
again defeated; and that, although the defendant might obtain a verdict 
in the present action, he had no remedy for the recovery of his costs, the 
2ompany being, as far as the defendant was aware, without any property 
that could be taken in execution, and, by sect 246(6) of the act, the di- 
rectors themselves are exempted both in person and property, from all 
liabilities for payment of such costs; that the defendant having, in De- 
cember, 1841, received a letter from the said Sir G. S. demanding pay- 
ment of certain moneys alleged to be due from the defendant to the 
plaintiffs, the defendant wrote to the said Sir G. S., stating that he had 
no shares on which any demand could arise, and that when in 1839 the 
company made a similar demand, he resisted it, and obtained judgment 
in his favour and a written promise from their solicitors, that no further 
(a) SuiNr^ p^ 875, n. (&) 8iiprk ik376,ii. 
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proceedings should take place against him, and if that were not satisfac^ 
tory, he requested to he furnished with the names of the directors in or- 
der to bring the matter before them; that no reply was made to that letter; 
that the defendant was afterwards served with a copy of a writ at the 
suit of the plaintiffs, issued by Sir G. S. as their attorney; that the de- 
fendant made a second application for the names of the directors to the 
agent of Sir G. S.; that all information on the subject was refused; and 
that the defendant did not then know the names of the directors, but 
*283l ^^^ since ascertained them. Other facts were then set * forth to 
^ connect Sir G. S. with the company, and to show that statements 
contained in the prospectuses issued by the company from time to time, 
were devoid of truth, and that, by reason of the existing difficulties. Sir 
G. S. had given notice in the London Gazette of an intention on the 
part of the company to apply to parliament for a bill, to authorize the 
abandonment of the said line of railway, and the substitution of a different 
line in lieu thereof. 

The learned serjeant urged that as the company was virtually extinct, 
there was nobody who could legally authorize the attorney to proceed 
for calls, and that the action was for the benefit of the secretary alone. 
The court having, therefore, though reluctantly, granted the rule, 

Tiilfourd and Cfumnelly Serjts., (with whom was Carey,) now showed 
cause upon affidavits of H. A. the secretary, of J. Esdaile and the other 
persons mentioned in the rule, and of the clerk to Sir George Stephen. 
These affidavits, besides containing a denial of the principal allegations in 
the affidavits upon which the rule had been obtained and a history of the 
proceedings of the company, stated that the calls in respect of which the 
action was brought, had been made, and the proceedings in the present 
action had been taken, by the direction and with the consent of the seven 
directors mentioned in the rule, who had been duly elected according to 
the provisions of the act It also stated that the writ of summons in 
the action was issued on the 6th of December, 1841, which was served, 
but the writ and service were afterwards set aside for irregularity ; that 
on the 15th of the same month a fresh writ of summons was issued and 
duly served; that issue was joined in the cause on the 12th of May, 1842, 
•2841 ^^^ notice for trial *given for the adjourned sittings after the 
•I then next Trinity term; that on the 21st of June, 1842, the record 
was passed, and the cause was entered for trial, and was appointed to be 
tried on the 19th of December, then next; that the cause was afterwards, 
owing to pressure of business, made a remamt by consent; that the defend- 
ant had pleaded the following pleas,(a} — first, never indebted; secondly, 
that defendant was not a proprietor; thirdly, that before the calls in the de- 
claration mentioned were made and became due, at a meeting of the said 
company duly convened for that purpose, it was resolved and agreed that 
such of the proprietors as elected so to do, and gave due notice thereof to 
the company, should be at liberty to relinquish their shares and quit the 
company, and upon their so doing should receive back their quota upon 
the amount paid per share out of the funds of the said company then re- 
maining in hand, after payment of expenses; that the defendant elected 
to quit the said company accordingly, and gave due notice of his inten- 
tion so to do; and that the defendant had from thence hitherto always 

(a) 'nie reooid was referred to by tfis oooit; and it appeared that the declaration was in debt far 
edii, in the fcrm givan I7 tbs act, (aect 124,) it being staled that the compaiqr appeared bj Sir Q. 
&•, fliflar attornflj. 
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been ready and willing to quit the company, and to execute all acts neces- 
sary for that purpose, of which the said company had notice; but the com- 
pany refused to allow him so to do, and hindered and prevented him from 
80 doing; — fourthly, that the said company was fraudulent and illegal, and 
a common nuisance, and not in any way a bon& fide undertaking. It was 
also stated that an act for extending and enlarging some of the provisions 
of the former act, received the royal assent on the 30th of June, 1842, by 
which, after reciting the former act, it was enacted that the said recited 
act, and *all the provisions, matters, and things therein contained, r^ggc 
except so far as the same were varied or repealed, should extend *- 
to the latter act in as full a manner as if they had been re-enacted in the 
latter act, with reference to the objects and purposes thereof. And that 
at the time the latter act was passed, and for more than a year before, 
there were only seven directors of the company. 

They contended that the application was unfounded and unprecedented; 
that this court having already decided in The Thames Haven Dock and 
Railway Company v. Rose, antfe. Vol. IV. p. 552, 5 Scott, N. R. 524, 
2 Dowl. N. S. 104, that the clauses in the act under which the company 
was incorporated, were only directory as to the number and election of 
directors, would not now decide upon motion that the company had no 
legal existence, or usurp the functions of a court of equity, and issue a 
perpetual injunction to restrain the company from suing any party for 
calls. [Erskine, J. The rule was granted upon the ground that the at- 
torney who brought the action was not authorized by the company in so 
doing, and that it was brought not for the legitimate purposes of the com- 
pany, but for the private benefit of the secretary.] These suggestions are 
distinctly disproved by the affidavits in answer. [Tindal, C. J. We 
certainly cannot try upon affidavit matter of fact which the plaintifis have 
a right to submit to the consideration of a jury. When the rule nisi was 
granted, we did not know that the cause was ripe for trial ; and it would 
not have been granted but for the suggestion that the action was brought 
without proper authority.] 

Bompasy Serjt, (with whom was Petersdorff,) in support of the rule. 
The court will interfere in any case *to prevent fraud; and will set rwoog 
aside proceedings that have been instituted by an attorney with- ^ 
out authority; Doe dem. Hammek and Corporation of Plymouth v. FiUis^ 
2 Chitt Rep. 170. [Cresswell, J. The defendant has called upon the 
plaintiffs and their attorney to show cause why the proceedings in the 
action should be set aside. What cause can they show further than they 
have done ? It appears distinctly from their affidavits that the proceed- 
ings were taken by the authority of the seven directors.] It is submitted 
that these parties had no power to give any such authority. The share- 
holders are not to be at the mercy of any individual who chooses to sue 
them in the name of the company. The parties in question were not di- 
rectors, the company being virtually extinct [Tindal, C. J. How can 
that be, when there was an act passed last year which recognised the 
company.] The act does not authorize the renewal of the company. 
[Tindal, C. J. It must apply to the existing company.] Then there is 
clearly no authority to the attorney to bring the action under the seal of 
the company ;(a) and if there had been no valid authority, the ;^roper 
course to adopt was, to apply to the court to set aside the proceedings. 

(a) See Arnotd v. Tht Mayor of Poole, ant^, Vol IV. p. 860, 5 Soott, N. R. 741 ; r%e Fi$k 
wumgvr^ Company ▼. i2o6crtooii, mpra. p. 131. 
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[TiNDAL, C. J. It nowhere appears that the appointment was not under 
seal.] The defendant says that the attorney was not appointed at all; it 
is for the attorney to show that the appointment, if it existed, was a good 
one. [Maule, J. It is quite consistent with the defendant's affidavits, 
that the attorney was appointed under the seal of the seven persons who, 
according to the defendant's statement, are not directors. [Tindal, C. J. 
This point as to the seal was not mentioned when the rule was moved 
for.] It is submitted that the attorney is bound to show a valid appoint- 
•2871 ™®"* ^^ *'^ respects. The defendant is prevented *by the 124th 
^ section(a) from raising the objection either upon the record, or 
before the jury. 

TiNOAL, C. J. It appears to me that the present application fails upon 
two grounds. In the first place it is too stale. I cannot understand why 
the defendant should lie by till the cause is ready for trial, — and would 
indeed have been tried before now, but for an accident, — and then come 
with the present application. It clearly appears from the affidavits, that 
he was aware of all the circumstances long ago, and he ought to* have 
made his application immediately upon the facts coming to his know- 
ledge. And this applies with greater force to the objection as to the 
want of an appointment of the attorney under seal. That objection should 
certainly have been brought to the notice of the parties when the rule 
was applied for. But upon this point it seems sufficient to say, that for 
aught that appears, there may have been a proper authority under seal; 
and unless something is disclosed to show there was no seal, 1 think we 
have a right to assume that there was one. 

But independently of that, 1 am of opinion that the defendant is sub- 
stantially answered upon the merits. I agree that if seven persons un- 
connected with the company, had authorized an attorney to bring an ac- 
tion in the name of the company, it would have been very improper, and 
the court would undoubtedly have interfered. But the parties who have 
given the authority in this case have, at least, acted as directors. There 
are many nice points under the act as to the election of directors; and 
many of the enactments upon that subject are clearly directory only. 
And if the shareholders allow parties to act in the capacity of directors, 
it may be they have no right to turn round in a court of justice and say, 
*288l ^*^ *'^^^ parties were not •properly elected. But I give no 
J opinion upon that, either one way or the other, as the application 
is sufficiently answered upon the other ground. I think, therefore, that 
this case, which is virtually an application founded upon the alleged 
misconduct of an attorney — calling upon him to pay costs — is not one in 
which we ought to interfere, and that if we did so, it would be taking 
away from the company their right to submit their case to a jury. 

Erskine, J. I am of the same opinion. Where it has happened that 
an attorney has instituted proceedings, and used the names of parties, 
without authority, the court, upon application, has set such proceedings 
aside; but the application has been with the sanction of both the plain 
tltf and defendant In the present case, when the rule was moved for, 
it was said that the action was brought in the name of the directors of 
the company; that there were no persons competent to act in that cha- 
racter, and consequently the action was brought without the authority of 
"^he company, and that the attorney who had issued the process, was the 
attorney to a party who had formerly acted as secretary to the company, 
(a) SHipi^, pb 275, Ik 
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the object of the action being merely to raise money for the purpose of 
paying the arrears of his salary. Certain parties, who it appears have 
i'een, and still are, acting as directors of the company, were called upoQ 
to show cause against the rule, and they appear for that purpose by the 
attorney, whom they say they authorized to bring the action in question* 
^Ve have therefore the fact of the action being brought with the autho- 
rity of seven persons who are acting as directors; and can we, on a sum- 
mary application of this nature, institute an inquiry whether they were 
properly appointed ? It is assumed, on behalf of the defendant, that by 
the 124th section of the first act, the ^question as to the validity r«ooo 
of their appointment cannot be raised, either upon the record or L 
at the trial. Now that section either goes to exclude the question being 
raised by the defendant, or it does not I think that it does not; but if 
it does, — the legislature having thought that a shareholder should not 
dispute the authority of the directors before a jury, — why should he have 
power to do so before the court? The defendant ought to have taken 
care that the company were in a condition to carry on the business. 

Maule, J. I am of the same opinion. This is a motion to set aside 
the proceedings in an action, upon the ground that the action was not 
authorized by the company, who are the plaintiffs on the record ; and the 
further point is now taken, that the attorney, by whom the action is 
brought, was not appointed under seal. But it appears on the record 
that the action is brought by an attorney, and his authority, in that re- 
spect, not being denied by the plea, must be taken to be admitted. Then 
the parties acting as directors are called upon to appear and show cause 
against this rule. They have appeared by their attorney, and do not re- 
pudiate, but expressly adopt, the action. This is a sufficient answer to 
this application. It is conclusive that they are the plaintiffs, and have 
authorized the action. 

The defendant, a shareholder in the company, seeks to institute an in- 
quiry into their internal affairs; which perhaps it would not be open to 
him to do at the trial ; for it is not competent to a defendant in an action 
for calls, to insist as a defence that every minute direction of the act has 
not been complied with. But independently of that, I think this rule must 
be discharged for this short reason, — that it was obtained on the ground 
that the action was not authorized by the company, and the company 
now come and say it was authorized by them. •Cresswell, J. r^oan 
I am entirely of the same opinion. If the defendant is not a I- 
shareholder in the company, no danger or difficulty is imposed upon him, 
as there is an end of the claim against him, whether the action is brought 
by the directors or not If he is a shareholder, he ought at least to have 
come sooner with his application, as he should have known the stite of 
the company. But it is argued that he may come now and call upon the 
court to inquire into the authority of the directors, because the legislature 
have, by the 124th section of the act, shut him out from any inquiry at 
another period, or in another manner, by preventing him from pleading 
that the calls were not duly made, or that the directors were not duly 
appointed. But I agree that if he is precluded from raising this question 
before the jury or upon the record, that is no reason why he should do 
80 in this summary way. 

The rule was obtained upon a suggestion that the company wete not 
suing. It appears clearly however that they are suing — that the seven 
parties who have for some time been acting as directors, have sanctioned 
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the proceedings in the present action — and these parties being called upon 
to appear to the rule expressly say that the action was brought by their 
direction. Rule discharged with costs. 

Bompasj Serjt, afterwards applied for leave to plead the matters stated 
in the defendant's affidavits so as to raise the question on the record ; but 
the court refused the application after there had been so full a discussion, 
as the facts must all have been known to the defendant at the time he 
pleaded; that the real merits in the case were, whether or not the de- 
fendant was a shareholder in an existing company. 

The learned serjeant therefore Took nothing. 



•291] •PARDOE V. TERRITT. 

The jurat of a joint affidavit miut show that the deponents were aevenillj sworn. 

DowUngi Serjt, on a former day in this term (16th of January), ob- 
tained a rule nisi to set aside a distringas, upon the joint affidavit of two 
illiterate persons,(a) the jurat of which was as follows: — 

" Sworn at Clare, in the county of Suffolk, the 23d day of January, 
1843, being read over to, and fully understood by, the said Joseph Price 
and Anna Maria Price, 

« Before me, « G. P. Arden, 

" A commissioner, &c.'' 

Talfourd, Serjt, now showed cause. After reading and commenting 
upon the affidavits, he raised an objection to the form of the jurat, as not 
being conformable to the R. M. 37 6. 3, r. l.'ft) It should have stated, 
that the parties were severally sworn, the affidavit being read over to 
them, &c. 

Do^eUngi Serjt, who was to have supported the rule, was called upon 
»2Q2l ^y ^® court The jurat is substantially *in compliance with the 
•I rule of court It appears from the body of the affidavit that it 
was joint, as it is stated that the parties '< severally made oath and say,'' 
&c [Maule, J. But it does not appear from the jurat that the affidavit 
was severally sworn. "Sworn" does not mean sworn by both. As it 
stands, it may be that one of them did not swear it, and it is impossible 
to say which.] The objection at all events is taken too late; it has been 
waived by the fact of the other side having gone into the merits. [TtN- 
DAL, C. J. It is perhaps an objection that the court are bound to notice.] 

Per curiam; Rule discharged.(c) 



(a) See R. £. 31 0. 3, 4 T. R. 284, 8 Price, 501. 



'*It is ovdered, that from and after the first day of next term, upon e^eiy affidant sworn m 
this ooort, or before any judge or oommissioner thereof, and made by two or more deponents, the 
names of the several persons making such affidavit diall be written in the jurat; and that no affidavit 
be read or made use of in any matter dependmg in this court, m the jurat of which there shall be 
any interlineation or erBsure.** This was a rule of the court of K. B. A similar rule was made in 
the Exdbeqoer T. 1 G.4, 8 Price, 501. And it is stated in 3 M. dc P. 559, {Hotdden v. Fcuson), 
diat the same proctioe, though not prescribed fay rule, obtains in this court 

(c) In Laekingtiin v. AlktHon^ Uompas had obtained, in the same term, a rule niti for judff* 
ment as in case in a nonsuit upon a ioint affidavit, the jurat being in this fixm:— ''Sworn in oouit 
b Westminster Hall, this 'i4th day of January, 1843, before me, C. CRRsawKLL.** 

C hamuli t Sent, took the same objection as was taken in the principal case, and cited HouUen t. 
FasMom, 6 Bingh. 236, 3 M. db P. 55U, supri, 291, n., but he accepted a peremptory undertakii^ 
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THOMAS ROGERS ». JOHN PETER HOLLOWAY. 

The court refuaed to discharge a judge*8 order (made under the 1 ds 2 Vict c. 1 10, a. 14,) to clitiga 

atock alanding in the names of trustees for the defendant 
The stock had been transferred into the names of the trustees by a deed of settlement made pnisuant 

to an order of the court of Chanoeiy. Qvare, whether a court of common law had juriadictiaii 

to interfere in the matter. 

By a deed of settlement, dated the 26th of July, 1839, and made pur- 
suant to an order of the court of Chancery, dated the 22d of March, 1839, 
between John Peter Holloway, of the first part, Harriet Holloway (his 
wife,) of the second part, and Clement *Dale, Philip James Cabot, r^ooo 
and Richard Lake, of the third part, two sums of 1397^ 28. Id, ^ 
bank three per cent consolidated annuities, and 4489/. IO5. 9d, reduced 
three per cent, annuities, and the dividends, interest, or annual produce 
thereof, were transferred into the names of the said C. D., P. J. C, and 
R: L., upon trust to pay the dividends and annual produce of the said 
trust, stocks, or funds and premises thenceforth to arise, or become pay- 
able thereon, unto the said J. P. Holloway, " until the said J. P. H. 
should become bankrupt or insolvent, or should assign, alien, incumber 
or dispose of the said dividends, and annual produce or any part thereof; 
and upon trust, that in case the said J. P. H. should make any assign- 
ment, alienation, incumbrance or other disposition of or affecting the 
dividends and annual produce of the said trust funds and premises, or 
any part thereof, or in case a fiat in bankruptcy or a commission of 
bankrupt, should b^* issued against him, under which he should be de- 
clared a bankrupt, or in case he should take the benefit of any act for the 
relief of insolvent debtors, then, and in any or either of the aforesaid 
cases, and in case the said H. H. should be then living, and in the event 
of the death of the said J. P. H. leaving the said H. H. him surviving, 
upon trust to pay the dividends or annual produce of the said stock or 
funds, and premises, from time to time when and as the same should be- 
come due and be received into the proper hands of the said H. H., for 
and during her natural life, for her own separate use and benefit, free 
from the control, debts and engagements of the said J. P. H., and that 
her receipts should be good discharges for the same," &c.; with a similar 
trust for the children in case the husband should survive the wife. 

On the 7th of September, 1841, the defendant, J. P. H., being then in 
custody, the following order was *made in this cause by Wight- r»oQ4 
MAN, J.,(a) on the application of the plaintiff: — ^ 

(a) Under the provisioiis of 1 & 2 Vict c 1 10. 

S . 14, enacts **tnat if any penon against whom any judgment shall hare been entered up in anr 
of her majesty^s superior courts at Westminaler shall hare any government stock, funds or annul- 
ties, or an^ stock or shares of or in any public company in £n^and (whether incoiporated or not), 
standing m his name in his own right, or in the name of any person in trust for him, it shall be 
lawful for a judge of one of the superior courts, on the applicatian of any judgment crwJitor, to ocder 
that such stock, &C., or such of them or such part thereof respectively as be shall think fit, shall 
stand charged with the payment of the amount for which judgment shall have been so recovered, 
and interest thereon, and such order shall entitle the judgment creditor to all such remedies as be 
would have been entitled to if such charge had been made in his favour by the iudgmeut debtor; 
proviiled that no proceedings shall be taken to have the benefit of such charge untu after the expira- 
tion of six calendar months from the date of such order." 

S. 15. *<In order to prevent any person against whom judgment shall have been obtained torn 
transfeiring, receiving or disposing m any stock, fimds, annuities or shares hereb]f authorized to be 
charged for the benefit of the judgment creditor under the order of a judge, be it fiuther enacted, 
that every order of a judge charging any government stock, funds, or aimuities, or any stock or 
shares in anj public company, undbr this act, shall be made in the fint instance ex partty and with- 
out any notice to the judgment debtor, and shall be an order to show cause only; and such order, if 
any government stock, funds or annuities standing in the name of the judgment debtor in his own 
rig^t, or in the name of any person in truJfc for him, b to be aflected by suai order, shall reabnaia tba 
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^ TTiomas Rogers 1 •ogei *Upon reading the affidavit, &c., and upon 
V. > -^ hearing the attorneys for the plaintifi and 

John Peter HoUotoay. ) the defendant, and the trustees after-named, I do 
order that the sum of 4489/. lOs. 9d. reduced three per cent annuities, 
and also the dividends, interest or annual produce thereof standing in the 
names of Clement Dale, Philip James Cabot, and Richard Lake, and the 
sum of 1397/. 2s. Id, consolidated three per cent annuities, interest, and 
annual produce thereof, standing in the names of the said C. D., the said 
P. J. C, and the said R. L., shsdl stand charged with the payment of the 
sum of 297/. 179., damages and costs in this action, with interest thereon, 
at the rate of four pounds per cent per annum, from the 13th of May, 
1841, on which day judgment was entered up." 

This order was duly lodged at the Bank of England. 

On the 13th of August, 1842, J. P. H. obtained his discharge under 
the insolvent debtors' act, the debt mentioned in the above order being 
inserted in his schedule. The trustees afterwards applied to Creshwell, J., 
to rescind the above-mentioned order, on the ground that the defendant 
had taken the benefit of the insolvent debtors' act His lordship, how- 
ever, after taking time to consider, declined to interfere. 
•2Q61 '^^'^ '^' ^^^^^9 Serjt, in last Michaelmas term (22d November) 
J applied for a rule calling upon the plaintiff to show cause why 
the said order should not be dischai'ged — either unconditionally, or — on 
payment by the trustees, under the settlement of the 26th of July, 1839, 
to the plaintiff or his attorney, of the amount of the charge which the 
court should adjudge the plaintiff to be entitled to under the said order. 

The affidavit upon which he moved detailed the above facts, and also 
stated that H. H. was still living, and that since the adjudication applica- 
tion had been made at the bank, on behalf of the trustees of the settle- 
ment, for payment of the dividends due in respect of the said sums, 
which was refused in consequence of the order of Wig htm an, J. 

[Mactle, J. if the stock is improperly charged, is not the court of 
Chancery the proper tribunal in which to seek for a remedy? The act 
does not give any appeal from the judge's order to the common law 
courts.] In terms .it does not give an}* jurisdiction to make an order 
charging the stock to the court in which the judgment is obtained, and 
it would seem that such court has no power to make such an order; 
Brown v. Bamfordy 9 M. & W. 42, 1 Dowl. N. S. 361 ; but the judge's 
order, which is made in an action in this court, must be subject to the 
revision of this court in the same manner as any other order. If the court 

governor and company of the Bank of England fiom permittmg a tnuwier of sach atock in the mean 
time, and until such order sbaU be made absolute or diachaiiged; and if any atock or shares of or in 
any public corapny standing in the name of the judgment debtor in his own ri^t, or in the name 
of any person m trust for him, is or are to be affected by snj such order, shall m like manner re- 
strain such public company from permitting a transfer thereof; and that if, after notice of such order 
to the person or persona to be restrained thereby, or in case of coiporetioiis, to any authorized agent 
of such corporation, and before the same order shall be dischaiged or made absolute, such corpora- 
tion or person or persons shall permit any such transfer to be made, then and in such case the cor- 
poration or peraon or persons so permittmg such transfer shall be liable to the judgment creditor 
ix the value or amount of the property so charged and so transferred, or such part thereof as may 
be sufficient to satisfy his judgment; and that no disposition of the judgment debtor in the mean time 
shall be valid or effectual as against the judgment creditor; and further, that, unless the judgment 
debtor shall within a time to be mentioned in such order show to a judge of one of the said superior 
cooits sufficient cause to the contrary, the said order shall, after proof of notice thereof to the judg- 
ment debtor, his attorney or agent, be made absolute: Provided that any sudi judge shall, upon the 
triplication of the judgment debtor, or any person interested, have full power to diacharge or vanr 
■ucfa order, and to award such costs upon such applkation as he may thmk fit" 
VOL. XLIV. 21 o2 
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declines to review the judge's order the parties must he driven to the tardy 
and expensive remedy of a suit in equity in order to obtain the payment 
of the dividends to Mr. Holloway. [Maule, J. How does the order 
affect the payment of the dividends?] It charges the dividends inci- 
dentally; though, in terms, it only applies to the stock. [Maule, J. 
There may be this difficulty, that although, where an order is made, the 
court of Chancery may be the proper tribunal to review it, yet where an 
*order is refused there might be no appeal, unless there is one to r^ooT 
the court in which the judgment was obtained. Erskine, J. By ■- 
the sixth section of the act an appeal is expressly given to the court ia 
the case of a judge's order made under sect 3.] 

The court granted a rule nJ9i in the terms prayed, against which 

Shee, Serjt, now showed cause, upon an affidavit stating that the said 
deed of settlement, although made and executed with the approbation 
and under the sanction and order of the court of Chancery, in a suit de- 
pending in that court, yet such suit was a friendly suit, to which the plain- 
tiff as one of the creditors of the defendant at that time was no party, nor 
were any other of the then existing creditors of the defendant parties 
thereto ; that the defendantwas indebted to several creditors in large sums 
at the time of the said deed of settlement being so prepared and executed, 
and that, amongst other creditors, the defendant was at that time indebt- 
ed to the plaintiff in the amount of the debt for which this action was 
commenced; that such deed of settlement was made and executed with- 
out any valuable consideration paid or given to the defendant, or any con- 
sideration sufficient to sustain the same against the defendant's creditors 
generally, and that the same was made and executed with a view by the 
defendant and H. H. his wife respectively to defraud and hinder and de- 
lay the plaintiff, and other the creditors of the defendant, in their just and 
lawful debts; thaf the plaintiff had filed his bill in the court of Chancery 
against the defendant and Harriet his wife, the said C. D., P. J. C, and 
R. L., and Samuel Sturgess, provisional assignee of the estate and effects of 
the defendant, praying that, notwithstanding such deed of settlement above 
mentioned, the plaintiff might be paid and satisfied the *said judg- r^oqa 
ment debt of 2971 1 7«., and also the interest due in respect thereof, ^ 
mentioned in theorder of the 7th of September, 1841,orwhich had since ac- 
crued and arisen, or might thereafter accrue or arise from or in respect of 
the said sum of 4489L lOs. 9c/. reduced annuities, and 1397/. 2^. Id. consoli- 
dated annuities; and that subpcmas to appear had been obtained on the part 
of the plaintiff in the said suit in Chancery, calling on the defendants to ap- 
pear and answer the said bill, and that such subpcmas had been duly served. 

The learned serjeant observed, that although nothing was said in 
the act as to the revision of the judge's order by the court, he would not 
dispute their general jurisdiction, in a case where the parties had como 
quickly; but they had not done so in this case; and therefore the ques- 
tion could not be entertained. And further, as to that part of the rule by 
which it was sought to limit the operation of the learned judge's order, 
it would open the whole question as to the validity of the settlement, foi 
which this court was not the proper tribunal. 

Bompas, Serjt, in support of the rule. Under the fourteenth section 
the judge could only charge the interest of the judgment debtor under 
the settlement; in the same manner as if the judgment debtor were a te- 
nant for life with remainder over, the sheriff could only take his life in- 
terest in execution under the thirteenth section. [Timdal, C, J. That 
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section expressly provides that <^ every judgment creditor shall have such 
and the same remedies in a court of equity against the hereditaments so 
charged by virtue of this act, or any part thereof, as he would he entitled 
to in case the person against whom such judgment shall have been entered 
up had power to charge the same hereditaments, and had, by writing under 
his hand, agreed to charge the same with the amount of such judgment 
*299l ^®^^ *"^ interest thereon." *[Maule, J. And the fourteenth 
J section enacts that "such order shall entitle the judgment creditor 
to all such remedies as he would have been entitled to if such charge had 
been made in his favour by the judgment debtor."] The order in this 
case charges the stock generally. [Maule, J. Only to the same extent 
that the debtor could charge it; and he could not charge it otherwise than 
by giving the creditor a remedy in a court of equity.] The order is not 
limited to the debtor^s interest, but charges the stock generally, in terms, 
[TiNDAL, C. J. But not in effect.] It was intended to give the judgment 
creditor the same power over the stock as over the real estate of the 
debtor. [Erskine, J. It does not appear that the bank has any power 
to transfer the stock.] There is no stock at present standing in the name 
of John Peter Holloway. [Tindal, C. J. Then you are not hurt] Mrs. 
Holloway will not he able to get her dividends, ad the property is bound 
by the order. 

[Tindal, C. J. If we entered into the matter, it appears we should 
have to settle a complicated question of equity; and that we cannot do.(a) 

Per curiam ; Rule discharged. 

(a) Vide 'fucker, in re, ant^, Vol I. p. 519; Vol IV. p. 1079. Tucker ▼. inman, ant^, VoL 
IV. p. 1049, 1078,11. 

•300] ^ALEXANDER v. TOWNLEY. ' 

A plea (in aammpnt) setting out three oommiaaans of bankrupt against the plaintifi; one fiat and 
two diacharges under insolTent debtora* acta, and alleging that the plaintiff'8 estate did not on any 
oocasien prodm^e 15s. in the pound, is bad for duplicity. 

Tie court permitted the defendant to am^ on payment of ocst% but refused to allow him to plead 
the various bankruptcies, dec. in several pleas. 

Assumpsit upon four bills of exchange drawn by the plaintiff, payable 
to his own order and accepted by the defendant The declaration also 
contained a count upon an account stated. 

Plea: that before the accruing of the several causes of action, to wit, 
on the 30th of October, 1809, and from thence continually until the 
suing out of the commission of bankrupt thereinafter mentioned, the 
plaintiff was a broker and trader within, and according and subject to, 
the laws and statutes then in force concerning bankrupts, and during all 
that time did exercise the trade of a broker, and sought his living by 
buying and selling; and the plaintiff so exercising the said trade^ and 
being such trader, and seeking his living as aforesaid, on the day and 
year aforesaid, became and was indebted to one Aaron Norton, in 100/. 
and upwards, and was also indebted to other persons in other large sums 
of money, and the plaintiff being so indebted, and so exercising the said 
trade, and being such trader and seeking his living as aforesaid, after- 
wards, to wit, on, &c., the said debt to Norton, and the said other debts 
being then unpaid, became and was a bankrupt within the true intent 
and meaning of the several statutes and laws then in force concerning 
bankrupts; and thereupon, afterwards to wit, on, &c., a commission of 
bankrupt under the great seal bearing date, &c., grounded upon the peti 
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tion of Norton, was duly awarded and issued against the plaintiff, di- 
rected, &c., by which commission, &c., by virtue of which commission, 
and by force of the statutes, the major part of the commissioners named 
in *the said commission having severally and respectively duly r»qoi 
taken the oath, &c., afterwards, on the 25th of November, in the ■• 
year aforesaid, did, in due form of law, find that the plaintiff had become 
a bankrupt within the true intent and meaning of fhe said statutes, be- 
fore the date and issuing forth of the said commission, and did then de- 
clare and adjudge him to be a bankrupt accordingly; that on the said 
25th of November, in the year last aforesaid, due notice was given and 
published, &c., and that he had been declared and adjudged a bankrupt 
thereon, and required to surrender himself; that the several meetings 
were duly appointed for the plaintiff to surrender himself, &c. : and the 
plaintiff duly surrendered himself to the major part of the said commis- 
sioners, and submitted himself, &c.; and at the last of the said meetings, 
to wit, on the 6th of January, 1810, finished his examination upon oath 
before the major part of the said commissioners; and the plaintiff after- 
wards, to wit, on the 5th of December, 1810, duly obtained his certificate 
of conformity under the said commission, which certificate afterwards, 
to wit, on the day and year last aforesaid, was duly allowed, &c., never- 
theless the estate of the plaintiff, under the said commission, did not pro- 
duce, nor hath it as yet produced, sufiicient to pay every creditor undei 
the said commission 15^. in the pound on the amount of their several 
debts proved, &c. : that afterwards, and after the issuing of the said com- 
mission, and before the accruing of the several causes of action in the 
declaration mentioned, to wit, on the 31st of October, 1817, the plaintiff 
was actually a prisoner in the custody of the marshal of, &c., at the suit 
of one Robert Wardell and others, his creditors, within the meaning, &c., 
and did, according to the directions and provisions, &c., apply by petition, 
in a summary way, to the court for relief of insolvent debtors for his 
discharge from such ^custody as aforesaid, according to the pro- r#QQo 
visions of the said act; which petition was duly subscribed by the *- 
plaintiff, and was forthwith afterwards, to wit, on the 17th of November, 
1817, filed in the said court, pursuant, &c.; that the plaintiff did after- 
wards, to wit, on the 17th of December, 1817, duly execute a convey- 
ance and assignment to, &c., then being the provisional assignee of the 
court, in such form as required by the statute in that case made and pro- 
vided, of all the estate, &c., except, &c., and of all debts due or grow- 
ing due(a) to the plaintiff; that the said court for the relief of insolvent 
debtors, being of opinion that the plaintiff was entitled to the benefit of 
the last-mentioned act, did afterwards, to wit, on, &c., order and adjudge 
that he was so entitled, and the plaintiff was, by the said order and ad- 
judication, ordered and adjudged, to be discharged by virtue of the said 
act from custody, and from ihe said debt of Wardell, aVid other debts 
and demands of the plaintiff's creditors in that order specified; and that 
the estate of the plaintiff, under the said discharge, assignment, or con- 
veyance, did not produce, nor hath it as yet produced, sufiicient to pay 
every creditor from whose debt the said plaintiff was so discharged as 
aforesaid, 1 5a. in the pound on the amount of that debt The plea then 
set out a second bankruptcy of the plaintiff as a coach-master in 1821, 
and alleged that the plaintiff obtained his certificate, and that his estate 
did not produce I St. in the pound. 1'he plea then set out a third bank- 
(a) Vide Ford T.Da66f, port, 309. 
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ruptcy of the plaintiff, as a stable-keeper and horse-dealer, in 1831, and 
alleged that the plaintiff obtained his certificate, and that his estate did 
not produce 15^. in the pound. The plea then set out a fourth bank- 
ruptcy of the plaintiff, as a horse-dealer in 1836, and alleged that there- 
upon, afterwards, to wit, on the 19th of December, 1836, the Right Hon. 
•3031 *^^*^^®* Christopher Lord Cottenham then being Lord High 
J Chancellor of Great Britain, upon reading the petition made to 
him by White (a creditor in 100/.) against the plaintiff, and White 
having made such affidavit, and given such bond as by law are required, 
duly made and issued his the said Chancellor's fiat in bankruptcy, under 
his hand, and directed to the Court of Bankruptcy, and whereby the said 
Lord Chancellor then authorized White to prosecute his said complaint 
in the said Court of Bankruptcy {pnnU paid;) and that, by virtue of the 
said fiat, and by force of the statute in such case made and provided, 
J. S. M. Fonblanque, Esq., then being a commissioner of the said Court of 
Bankruptcy, and appointed by virtue of the said statute, and having duly 
taken the oath in the presence, &c., to wit, on the 20th of December, 
1836, did, in due form of law, find and adjudge that the plaintiff had be- 
come a bankrupt accordingly, &c., before the issuing of the said fiat, and 
did thereupon adjudge and declare him to be a bankrupt accordingly 
{proul palei;) that before and at the time of the making of the said adju- 
dication one A. B. Belcher was, and from thence hitherto hath been, and 
still is one of the ofiicial assignees of the said court of* Bankruptcy ; that 
aflerwards, to wit, on the said 26th of December, 1836, the said J. S. M. 
Fonblanque, Esq., so being such commissioner as aforesaid, by writing 
under his hand, appointed Belcher to be the ofiicial assignee of the estate 
and effects of the plaintiff under the said fiat, to act with the assignee or 
assignees to be thereafter chosen by the creditors of the said bankrupt 
{prout patet per memorandum of the appointment) The plea then al- 
leged the publication of a notice in the London Gazette, the appointment 
of meetings, that the said White was chosen creditors' assignee, that the 
plaintiff duly surrendered, and that his estate did not produce 1 58. in the 
•3041 P^"'^*^* ^^^ P^^ *then set out a second petition by the plaintiff 
•I to the Insolvent Debtors' Court, and his discharge from custody 
thereon in 1837, and that his estate did not produce Ids. in the pound. 
Averment, that the several causes of action in the declaration mentioned, 
and each and every of them, did accrue to the plaintiff after the several 
bankruptcies and insolvencies thereinbefore in that plea particularly men- 
tioned and set forth. Verification. 

Special demurrer, assigning for causes, amongst others, that the plea 
was double and multifarious, as it stated and relied on three several com- 
missions of bankrupt against the plaintiff, one fiat in bankruptcy against 
the plaintiff, and two several petitions by him for his discharge as an in- 
solvent debtor, under each of which his estate was alleged not to have 
produced sufiicient to pay his creditors thereunder respectively the sum 
of 158. in the pound, and stated and relied on the proceedings under or 
in consequence of the said commissions, fiat, and petitions; whereas it 
would have been a su£Scient answer to the action if the defendant had 
properly shown and had relied on any two of the said commissions and 
the proceedings thereupon, or any of the said commissions, and the said fiat, 
and the proceedings thereupon respectively, or the said fiat and any pre- 
vious one of the said petitions, and the proceedings thereupon respectively 
—that the defendant endeavoured to embarrass the plaintiff by stating and 
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relying on many matters unnecessarily, to wit, several commissions, one 
fiat, and several petitions, and the proceedings thereunder or thereupon, 
as some of those matters would afford a defence to the action, and the 
plaintiff was perplexed thereby, as, on the one hand, by the rules of 
pleading, he could not deny the whole of the said plea, and, on the other 
hand, he could not traverse or reply to a part of the said plea without ad- 
mitting matters which would of themselves be an answer to his action — 
*that the plea did not confine the defence to some one or two of r#oQc 
the said proceedings in bankruptcy, and in the court for relief of in- ^ 
solvent debtors in the said plea mentioned — that the plea was uncertain, 
in not showing to which of the proceedings in the plea mentioned the 
defendant meant more particularly to point his defence, and did not show 
in whom (or whether in any person) in lieu of the plaintiff the right to 
sue in respect of the causes of action declared or was vested — that the 
plea was ambiguous, in not showing and stating upon what commission 
or commissions, or fiat, or other proceeding or proceedings in particular 
the defendant relied, but leaving it to the plaintiff to conjecture what was 
the precise defence, and in what persons, and under which of the said 
proceedings the defendant meant to contend that ~he had an answer to 
the action — that the defendant ought to have shown (but had not) that 
there were or was, at the time of the commencement of the suit, some 
persons or person in whom the right to sue on the bills and for the 
causes of action declared on, have vested, and the plea should have ex- 
pressly alleged that the same or some of them had so vested, and so have 
given the plaintiff an opportunity of answering such averment — that it 
ought to have been shown that an assignee or assignees was or were ap- 
pointed, and at the time of the commencement of the suit in existence 
tinder the first-mentioned commission — ^that it ought to have been shown 
that Harberd or some other person continued to be assignee under the se- 
condly named commission — that it was not shown that there were, at the 
commencement of the suit, any assignees or assignee existing under the 
commission thirdly mentioned, or under the fiat, and entitled to sue 
upon the bills or upon the statement of account in the declaration men- 
tioned — that it was nowhere alleged and shown in the plea that the debts 
alleged to have been due and owing *by the plaintiff were, at the r^oQg 
time of the accruing of the causes of action in the declaration men- *- 
tioned, or any of them, or at the commencement of the suit, or at the 
time of pleading the said plea, actually unpaid or still due from the plain- 
tiff, nor that the said commissions, or the said fiat, or the assignments in 
the plea mentioned, or any of them, were still in force or operation — 
that the defendant Was estopped from stating and relying on the fiats set 
forth in the plea, as he had, by accepting the bills and stating the account, 
conclusively admitted the plaintiff's competency to draw the bills and to 
state an account — that it was not now competent to the defendant to deny 
the validity of the drawing of the bills, or the said statement of account, 
or the right of the plaintiff to sue in respect thereof — that it was not al- 
leged or shown that the causes of action in the declaration mentioned 
were part of the estate and effects of the plaintiff that would, under the 
provisions of any statute, vest m his assignees or assignee under any com- 
mission or fiat in bankruptcy — that it did not appear that the plaintiff's 
supposed assignees, or any of them, had interfered with his bringing the 
' action, or had dissented therefrom, or had claimed from the defendant the 
amount of the sums in the declaration mentioned, or. any of them, &r 
Joinder. 
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ChanneUy Serjt., (with whom was Lush), in support of the demurrer. 
If this plea can be supported, it must be on the ground that, not denying 
the contracts in the declaration, it shows that the right of action thereon 
is vested in some other party than the plaintiff. The plea, however, does 
not allege that any of the proceedings took place between the drawing 
and accepting of the bills and the time of payment; neither is it averred 
that any of the assignees have interfered with respect to these particular 
•5071 ^®^^ Under these circumstances, *it can be no defence for an 
^ acceptor, to say that the payee cannot sue him upon the express 
contracts into which he had entered. It is apprehended that, according 
lt> the eeneral rule, the defendant is estopped from setting up this de- 
fence ; for, by accepting the bills, he admits the right of the payee to sue 
upon them.(a) It is clear, that if this had been an action by an endorsee, 
the defendant, by his acceptance, would have been precluded from deny- 
ing the right of the payee to endorse; Pin v. CkappeloWf 8 M. & W. 616. 
The plea is also bad for duplicity. Where a plea sets up several de- 
fences it is open to this objection, though one of the defences may not be 
well pleaded; fFright v. fVatts, 3 Q. B. Rep. 89, 2 Gale & D. 386. Il 
is impossible for the plaintiff to discover on which commission the de- 
fendant means to rely; and as it is conceived that the plaintiff could not, 
by replying de injuriA to the plea, have put all the proceedings in issue, 
the defendant has no right to call on the plaintiff to say for him which 
is the material j»art of the plea. In Till v. fVihorij 7 B. & C. 684, 1 M. 
& R. 580, a second commission issued against a trader before the first was 
disposed of was held to be a nullity. So, in JV*ei«on v. Cherrilly S Bingh. 
316, 1 M. & Sc. 452, it was held, that pending a former commission of 
bankrupt a second is void, and that under it no rights pass to the as- 
signees. Here, the defendant has left it uncertain in what assignees he 
means to contend the right to sue upon these bills is vested. 

Bompasy Serjt, (with whom was Ogle), contri. It is clear that imma- 
terial matter will not operate so as to make a plea double. Stephen on 

*^0S1 ^^^^* ^^^' ^^ ^^«' *^^ ^^* ^^^ P^^^ ^" question is founded on 
-I the 127th section of the 6 G. 4, c. 16, which vests in the assignees 
the future effects of any bankrupt whose estate has not produced 15^. in 
the pound under a second commission; Young v. Rishwcn'th, 8 A. & E. 
470, 3 N. & P. 585; Benjamin v. Belchery 11 A. & E. 350, 3 P. & D. 
^n. [Crbsswell, J. In which set of assignees do you say this pro- 
perty is vested?] In the assignees under the third commission. [Cress- 
well, J. Why not in those appointed under the second commission? 
Erskine, J. How is the plaintiff to know that you rely on the third com- 
mission ?] An executor, when sued in respect of a simple contract debt 
of his testator, may plead several judgments, each of which might of it- 
self constitute a defence to the action, f Cresswell, J. There tkie whole 
are component parts of one defence, namely, that the assets are exhausted.] 
Young V. Rislitoortk and Benjamin v. Belcher show that if the plaintiff 
were to recover in this action the defendant would still be liable to an 
action at the suit of the assignees, to which the recovery by the plaintiff 
would be no bar. 

TiNDAL, C. J. There can be no doubt that this plea is double, for it 
contains several matters, each of which would constitute a defence to the 
action. In Trevelian v. Seccomb, Carth. 8, 1 Show. 80, Comb. 162, where 

(a) Vide SanderMon ▼. CoUman, antft, Vol. IV. p. 809, ai to drawee'i being ettopped by hii 
fwylMioe, to deny tbe ngnature of tbe dimwar. 
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the defendant pleaded ten outlawries of the plaintiff on mesne process in 
disability of his action, and prayed judgment if any answer ought to be 
made whilst those outlawries were unreversed, it was held on demurrer 
that the plea was ill for duplicity, <^ because the plaintiff is disabled afi 
well by one outlawry as by all the other nine, to which several answers 
are required." So here, if either the second or the third *com- r#QQg 
mission be taken in connection with the first, there is a complete ^ 
answer to the action. I am not, however, prepared to say that the de 
fendant ought not to be allowed to amend on payment of costs, although 
the defence is not a very gracious one. 

Per curiam; 

Rule absolute to amend on payment of costs within fourteen days 

An application by Bampasy Serjt, to divide the defence into several 
pleas was refused.(a) 

(a) If tfw defendant had originally applied for lea^ to plead tfaeae matten BesenSfy, audi leam 
would acaroely have been refined. ComDeUed to elect between tranaBctiona to which he waa a 
fltruiger, a defendant nia^ fell m tfw fennal proof of one of the two bankruptcies, &c which he has 
selected; whereas aome one or more of the others might have aflbrded a complete answer to the 
action. After bring compelled to pay the debt to the bankrupt, he may be called upon to pay it 
^over again to the aadgnees, who wiU not be bound fay tfw restrictiun imposed upon the debtor. 



FORD V. DA BBS. 

A debt aocniing to an insolvent between the vesting cider and tfw final disdiarge, vesta in hia as- 
signee under 1 & 2 Vict c. 110, s. 37. 

Debt, for goods sold and delivered, and upon an account stated. 

Plea: first, nutunutm indebitatus; secondly, as to 8/. I89 8d., parcel of 
the sum demanded — that after defendant became indebted to the plaintiff 
in such sum, and before the commencement of the suit, to wit, on the 3d 
of March, 1842, the plaintiff. Ford, then being a prisoner in actual custo- 
dy within the walls of the Fleet Prison, upon process at the suit of one 
Henry Edwards, for the recovery of a debt then due from Ford to Ed- 
wards, did within fourteen days next after the commencement 'of r#q|i> 
the said actual custody of Ford, to wit, on the day and year last ^ 
aforesaid, duly and according to the direction and provisions of a certain 
statute made and passed in the second year, &c., for abolishing arrest on 
mesne process in civil actions, except in certain cases, &c. &c.,(n) apply 
by petition in a summary way to the court for relief of insolvent debtors 
in the said act mentioned for his discharge from such custody as aforesaid, 
according to the provisions of the said act; in which petition the now 
plaintiff stated that he was willing that all his real and personal estate and 
effects should be vested in the provisional assignee for the time being of 
the estate and effects of insolvent debtors in England, according to the 
provisions of the said act, and prayed to be discharged from custody, and 
to have future liberty of his person against the demands for which Ford 
was then in custody, and against the demands of all other persons who 
should be, or claim to be, creditors of Ford at the time of the presenting 
of the said petition ; and which petition was then duly subscribed by Ford, 
and was forthwith, to wit, on, &c., filed of record in the said court pursu- 
ant to the directions in the said act contained; that on the filing of the 
said petition and before the commencement of the suit, to wit, on, &c. 
the said court, in pursuance of, and according to, the said statute, ordered 

(a) 14c2Vktc.llO. 
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that all the real and personal estate and effects of Ford, both within this 
realm and abroad (except, &c.,} and also all tke future estate, rinht, title, in- 
terest and trust of Ford in or to any real or personal estate and ejects within 
this realm or abroad, which Ford might purchase, or which might revert, 
descend, or be devised or bequeathed or come to him before he should be- 
come entitled to his final discharge in pursuance of the said act, and ac- 
•3111 ^^''^^"8 ^^ ^^® adjudication made in that behalf, *or in case Ford 
•I should obtain his final discharge from custody without any adjudi- 
cation being made by the said court before Ford, should be finally dis- 
charged from custody, all debts due or growing due to Ford or to be due 
to kitn before such discharge as aforesaid, should be vested in Samuel Stur 
gis, then and still being the provisional assignee, &c. ; which order was 
Sien duly entered of record in the said court, &c., and notice of the said 
order was duly published, according to the directions of the said court; 
by virtue of which order, and of the said statute, the said debts and sums 
of money in the declaration mentioned, as far as the same relate to the 
said sum of SL IBs. 8d., parcel, &c., became and were vested in Sturgis as 
assignee as aforesaid of Ford; that after the making of the said vesting 
order, and before the commencement of the suit, to wit, on the 9th of 
June, 1843, one Charles Morgan was duly appointed by the said court 
assignee of the estate and effects of Ford, for the purposes of the said act, 
and Morgan then accepted and signified to the said court his acceptance 
of the said appointment, which appointment and the acceptance were 
then respectively entered of record in the said court, &c. ; and thereupon 
by virtue of the said appointment and the said acceptance thereof by 
Morgan and by virtue of the said statute, the said debts and sums of mo- 
ney m the declaration mentioned, as far as the same relate Ui the said 
sum of SL ISs. Sd., parcel, &c., became and were, and now are, vested in 
Morgan as such assignee as aforesaid. Verification. 

Replication; to the first plea, similiter; to the second plea, that the plain- 
tiff did not, after the defendant became indebted to him in the sum of 
SL IBs. Sd., parcel, &c, he the plaintiff then being in custody as in that 
lea mentioned, apply by petition in a summary way to the said court for 
is discharge from such custody, according to the provision of the act, modo 
et forma, concluding to the country. Similiter. 

♦31 21 *The particulars of demand claimed a balance of 8/. IBs. Bd. 
J At the trial before the sheriff of Middlesex, on the 12th of 
January, instant, the following facts appeared : Ford, the plaintiff, a pill- 
box maker, supplied the defendant, a druggist, between the 5th of March, 
and the 14th of May last, with goods amounting to 18L 4s. 2d., of which 
9/. 5s. Sd. had been paid, leaving 81. I89. 8^. due. 

On the 2d of March, Ford was arrested, and on the next day his peti- 
tion was filed, and a vesting order obtained. On the 10th of May he 
was discharged. 

The under-sheriff told the jury that all debts accruing to the insolvent 
prior to his discharge, were vested in the assignee. 

The jury having returned a verdict for the defendant upon the second 
issue, leave being given to the plaintiff to move to enter a verdict for the 
BL IBs. Bd., 

Channell, Serjt, obtained a rule nisi for entering a verdict for the plain- 
tiff for 8/. I85. 8(/. on the jppound that the plea was not proved, or for a 
new trial on the ground of misdirection. 

Dowling, Serjt, now showed cause. At the time this action was 
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brought the right of action was vested in the assignee of the plaintiff by 
virtue of the provisions of 1 & 3 Vict c. 110^ ss. 35, 37, 45. It will be 
contended on the other side that the last two sections are modified by 
ss. 69, 75, 87, 88. But these sections do not control the clear provisions 
for the vesting of the estate contained in the thirty-seventh and forty-fifth 
sections. Sect 69 requires the insolvent to deliver a schedule into court 
within fourteen days next after the making of the vesting order; but 
though no debts could be included in the schedule which were not then 
due or becoming due, it by no means follows that debts *subse- p^qiq 
quently accruing should not vest in the assignee. Sect 75 only '- 
compels the insolvent to charge property acquired after his dischargey 
dearly because it was considered that vp to that period no such charging 
was necessary. Sect 87, and 88, do not affect the question, which after 
all, comes back to the construction to be put upon the language of the 
thirty-seventh and forty-fifth sections. [Tindal, C. J. Is the issue takea 
here a material issue? The question is, whether the defendant was in- 
debted to the plaintiff before the discharge. ChamnM, Seijt. If the 
allegation traversed by the replication had been omitted, the plea would 
have been insu£Bcient. Cressw£ll, J. You say that that only is im^ 
material which leaves a good matter of defence unanswered.] The es- 
sential part of the plea is that the debt accrued due before the plaintiff's 
discharge. [Tindal, C. J. You contend that such is the meaning of the 
plea.1 After verdict it may be taken as an allegation that the debt ac- 
crued before the plaintiff's final discharge. The substantial question be- 
tween the parties has been submitted to the jury. [Cresswell, J. If 
the direction of the under-sheriff was right, you are entitled to retain 
your verdict: if that direction was wrong, the verdict cannot help you.] 
The objection would, if it prevailed, only lead to a repleader, or an ar- 
rest of judgment That is a sufiBcient answer to that part of the rule 
which relates to the entering of a verdict for the plaintiff, except on the 
plea of nunquam indebitatus; to which extent the defendant does not re- 
sist the present rule. Nor is there any ground for granting a new triaL 
The substantial merits are with the defendant; and the plea sets out a 
sufficient title in the assignees, to whom the property was vested by the 
thirty-seventh and forty-fifth sections. 

C/ianne//, Serjt, in support of the rule. It may be admitted that the 
plaintiff cannot succeed upon the first ^branch of his rule, which r«Q|4 
should have formed the subject of an application to the judge who ^ 
tried the cause.. That part of the case, therefore, may be left entirely out 
of consideration. 

The first point to be considered will be, what property passed to the 
assignee. Secondly, assuming that debts accruing to an insolvent up to 
the period of his final discharge, vest in the assignee, whether the plea 
is adapted to the case set up. 

If only the debts due at the time of the making the vesting order pass, 
then the issue is one which clearly ought to be found for the plaintiff 
[Cresswell, J. The words are "due or accruing due.*' Looking ai 
the whole of the act, it appears that only two classes of debts were intendcc" 
to vest or be vested in the assignee — debts due at the date of the vesting 
order, and debts then accruing due, as bills of exchange or promissory 
notes having a certain time to run. The petition may be presented either 
by the debtor or by a creditor. Within fourteen days a schedule is to 
be filed. The insolvent is then heard upon his petition, and is discharge 
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ibrthmth, or according to his conduct The judgment directed to be 
entered up on the warrant of attorney is a judgment against the person 
himself. The eighty-eighth section provides for the case of property ac- 
quired after the discharge. 

The whole difficulty arises out of the words " or to be due to him oi 
her before such final discharge.'' [Tindal, C. J. The plea would leave 
an interval unprovided for. Erskinb, J. And all for the sake of putting 
a forced construction on the word " or.*Q The court will read the thirty- 
seventh section in connection with the others. The insolvent is dis- 
charged only for debts due frtmi kim at the time of the vesting order. 
[Gresswell, J. As all the profits of the insolvent were vested in the 
assignee, he could not sell to the defendant [^Tindal, C. J. Does it not 
*<)i 't! *^PP^^ ^^^^ ^^^ issue, as framed, is an immaterial issue? Is there 
J any other course than a repleader?] Whether there must be a 
repleader or not will depend upon the question whether there is error on 
the record. The plea is in confession and avoidance. [Tindal, C. J. 
When they put the line of division in the wrong place, why did you 
not set it right by your replication 7 The plea is good upon the face of 
it It states, that after the debt became due, and before the bringing of 
the action, the plaintifi* applied by petition to the insolvent debtors' court 
It lies upon the defendant to show that the pbintifi* is disentitled to sue 
for the amount of the goods which he has sold to the defendant. The 
plea might have been framed more correctly, but it is not a bad plea. 
[GoLTMAN, J. Could we say that the defendant is to replead, he having 
made the first blunder?] If the pleading is good, it is so only by the 
allegation which is traversed. It may be doubted whether this is a case 
in which a repleader can be awarded. [Gbesswell, J. The defendant, 
by putting that allegation in his plea, excludes the supposition that it 
may have accrued after the plaintiff's discharge. That is not the effect of 
the traverse. Tindal, C. J. Your ground is that the defendant has not 
taken so favourable an issue as he might have done. The case came be- 
fore us on a question of misdirection on the part of the under-sheriff, in 
submitting to the jury whether this was a debt accruing to the plaintiff 
before his first discharge instead of following the terms of the issue. 
CoLTM AN, J. May it not turn out in some cases that the issue is material or 
immaterial according to the finding?] It may be assumed that the judge 
would have amended. [Tindal, C. J. It changes the line of division.] 

Tindal, C. J. The direction of the under-sheriff seems to be right in 
the abstract with reference to the provisions of the act, but it was a 
••?! fil ^^^"8 direction with •respect to the issue joined upon the record. 
J I cannot say that the plea is bad, but if found one way it will be 
a ground for a repleader. If the parties choose to apply to amend, it 
will be granted; if not, it must take its own course. Any costs of the 
amendment should be costs in the cause. 

Channettf Serjt, on the part of the plaintiff, acceded to the terms of the 
defendant being allowed to amend without costs. Rule accordingly. 
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Assumpsit. The declaration stated that on the 24th of December, 1841, 
by a certain charter party (memorandum of charter) then made between 
the plaintiffs, owners of the coppered ship called the Robert A., Johnson 
master, of the measurement of 300 tons or thereabouts, then lying in the 
port of London and on the point of sailing for Malta with government 
utores of the one part, and the defendant of the other part, it was wit* 
nessed that the said ship, being tight, &c., after delivering her outward 
cargo, should, with all convenient speed, sail and proceed to Marseilles, 
Genoa, or another safe port on the west coast of Italy, or a safe port on 
the east coast of Italy, not higher than Manfrtdonia, a8 should be ordered 
at Malia, or so near thereunto as she could safely get, and there load 
from the factors of the defendant a full and complete cargo of wheat or 
other lawful merchandize, not exceeding *what she could reason- r^qi^ 
ably stow and carry over and above her tackle, apparel, provi- ^ 
stons and furniture; and being so loaded should therewith proceed to a 
good and safe port in the United Kingdom (Gloucester excepted) calling 
at Cork or Falmouth for orders, or so near thereunto as she could safely 
get, and deliver the same on being paid freight as follows, 6«. per impe- 
rial quarter, &c &c., the act of God, &c. always excepted ; one half of the 
freight to be paid in cash on unloading and right delivery of the cargo, 
and the remainder by good approved bills on London, at three months 
following; forty running days to be allowed the defendant (if the ship 
should not be sooner despatched) for loading and delivery, and ten days 
on demurrage over and above the said laying days, at 7/. per day. The 
declaration, after setting out a penalty for non-performance of the agree- 
ment, stated that the charter-party being so made, afterwards, to wit, &c, 
in consideration thereof, and that the plaintiffs had then promised the de- 
fendant to perform and fulfil the charter-party in all things on their part to 
be performed and fulfilled, the defendant promised the plaintiffs to perform 
and fulfil the charter-party in all things on his part to be performed and ful- 
filled, and that the said ship should be ordered at Malta to sail and proceed to 
such port as in the said charter-party is mentioned within a reasonable time after 
the arrival of the said ship at Malta aforesaid. Averment: that although the 
plaintifis had performed and fulfilled, &c., and although the said ship withm 
a reasonable time of making of the said charter-party, to wit, on the day 
and year aforesaid, did set sail and proceed to Malta aforesaid, and although 
the same ship within a reasonable time in that behalf aft;er her arrival at 
Malta aforesaid and the delivery of her outward cargo, to wit, on the 
26th of March, 1842, was tight, stanch, and strong, and every way fitted 
for the voyage in the charter-party mentioned, and although the same ship 
was then ready *with all convenient speed to sail and proceed to r#Q,g 
Marseilles, Genoa, or another safe port on the west coast of Italy, ^ 
or a safe port on the east coast ot Italy, not higher than Manfredonia, 
as should be ordered at Malta, yet the defendant did not nor would 
within a reasonable time in that behalf cause the said ship to be ordered 
at Malta to sail and proceed to such port as aforesaid, but detained the 
said ship at Malta waiting for such orders for a long and unreasonable 
space of time, to wit, twenty-eight days, whereby the plaintiffs were put 
to much cctet and charge, and expended a large sum of money to wit, 
SOOL, in and about the maintenance of the master and mariners of the 
said ship during the time aforesaid, and lost and were deprived of great 
gains and profits which they would otherwise have had and acquired by 
the use of the said ship during the said time; and although the defendant 
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afterwards, to wit, on the 22d of April, 1842, ordered the said ship to 
proceed to a certain port within the meaning of the charter-party, to wit, 
Barletta, and although the said ship did then accordingly sail and proceed 
to Barletta, and the master was then ready and willing to load, and did 
afterwards, to wit, on the 3d of June, 1843, load on board the said ship 
at Barletta from the factors of the defendant a full and complete cargo of 
wheat, and being so loaded did proceed therewith to Falmouth for orders, 
and being there ordered to proceed to a certain good and safe port in the 
United Kingdom, to wit, Dublin, did then accordingly proceed to the 
same port and there deliver the said cargo to the defendant's agents, ac- 
cording to the tenor and effect of the charter-party, yet the defendant 
did not nor would, within the number of days in the charter-party men- 
tioned, load the said ship with the said cargo at Barletta, and despatch 
her from thence on the said voyage and deliver the said cargo at the said 
port of discharge, according to the true intent and meaning of the char- 
♦SlQl ^®''"P^"*^y ^^^ ^^ ^^® defendant's *promise in that behalf, but, on 
J the contrary thereof, detained the said ship after she was ready to 
receive her cargo aforesaid at Barletta, and the defendant had notice 
thereof, and after she was ready to deliver the same at Dublin, and the 
defendant had notice thereof, in and about the loading and unloading of 
the said ship at the said places respectively a long space of time, to wit, 
fifty days, over and above the said running days and ten days of demur- 
rage in the charter party mentioned, whereby the plaihtiffs were put to 
further great costs and charges to a large amount, to wit, 500/. in and 
about further maintaining the master and mariners of the said ship for 
the time last mentioned, and lost and were deprived of the use of the 
same and all profits thereof during the time aforesaid; and although by 
reason of the premises a large sum of money, to wit, 722{. 9s. 6(L, became 
due and payable to the plaintiffs as and for the freight of the said ship 
for the voyage aforesaid according to the terms of the charter-party, to 
be paid as therein mentioned ; and although the defendant had paid more 
than half of the sum due for the said freight, to wit, 689{. 12«. Gd., and al- 
though the plaintiffs, to wit, on the 16th of August, in the year aforesaid, 
requested the defendant to pay them the remainder of the said sum of 
722/. 98, 6rf., so due for freight as aforesaid, by good approved bills on 
London at three montlis following, yet the defendant had not paid the re- 
mainder of th^ said sum of 722/. 9«. 6d. by such good approved bills 
upon London or otherwise; and although by reason of the premises a 
further large sum of money, to wit, 210/., became due and payable to the 
plaintiffs as and for demurrage for the detention of the said ship at Bar- 
letta and Dublin for the days of demurrage in the charter-party mentioned, 
yet the defendant had not paid to the plaintiffs the last-mentioned sum 
of money or any part thereof, but to pay the same, &c. 

General demurrer and joinder. 
*320l * C/mnne//, in support of the demurrer. The declaration avers 
J " that the defendant promised that the ship should be ordered 
at Malta to sail and proceed to such port as in the charter-party is men- 
tioned." The defendant made no such promise. The shi^ was to dis- 
eharge her cargo, and from that time the contract was to take effect 
[Cresswell, J. The ship is to sail immediately or with all convenient 
speed after the discharge of the outward cargo. But it may have been 
the duty of the defendant to give his orders before the discharge.^ The 
declaration is bad if the promise alleged is not co-extensive with the 

p2 
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consideration. There is nothing to show that the defendant was bound 
to give orders for the homeward voyage before the outward cargo was 
discharged. [Erskine, J. It is not so alleged. The allegation in the 
declaration is that orders were to be given within a reasonable time after 
the ship's arrival at Malta.] The declaration, in setting out the conside- 
ration for the defendant's promise; contains no allegation of a request on 
♦he part of the defendant (a) 

Bompasy Serjt, contrh. In the contract of charter entered into between 
Diese parties is implied an engagement, to sive orders within a reasonable 
lime after the arrival of the Kobert at Malta, for that ship to proceed to 
a port of loading. The declaration, therefore, properly states a promise 
on the part of the defendant to that effect; Whi twill v. Scheer', 8 A. & E. 
301 ; 3 N. & P. 398. [Cr£ssw£ll, J. The question is, whether if the 
special promise had been omitted, the plaintiff could have assigned a 
breach in not giving orders within a reasonable time after the arrival of 
the vessel at Malta.] 

*Channelly Serjt, in reply. It is not contended that a plaintiff r^ooi 
may not state in his declaration a promise to the effect of any im- ^ 
plied engagement necessarily arising out of the written contract But it is 
submitted that here no such engagement is to be implied. 

TiNDAL, C. J. The question in this case is, whether the terms of the 
written contract will support the promise on which the plaintiff has de- 
clared. The words " with all convenient speed " clearly apply to the 
sailing of the ship, and not to the orders under which she is to sail. But 
the convenience of the parties, and the good reason of the thing require 
that the orders for sailing from Malta should be given within a reason- 
able time after the arrival of the vessel at that port; and the language 
of the contract being susceptible of that construction, I am of opinion that 
the promise is well laid, and that the demurrer must be overruled.(6) 

Ehskine, J. I am of the same opinion. 1 think the declaration pro- 
perly alleges a promise to give orders within a reasonable time after the 
arrival of the ship at Malta. What would be a reasonable time after the 
arrival, would, if put in issue, be a question for a jury. Upon the trial 
it might appear to be reasonable that the orders should be deferred until 
after the discharge of the outward cargo; but it does not appear to me 
that the promise resulting from the memorandum of charter is limited to 
that period. 

Cresswell, J. I am of the same opinion. There is nothing to show 
that the orders are not to be given before the discharge of the outward 
cargo, if it be reasonable that they should be so given. 

Judgment for the plaintiC 

(a) Vide Osborne ▼. Rogers, I Wms. Saund. 264, n., anti6 VoL 1. 266, n. Viciors t. Davis, 
81 Law Journal, 214. 
(6) Vide ant^ VoL 1. 202. 

♦HARRISON and Others v. HENRY HEATHORN, JO- .^qoo 
SEPH LIDWELL HEATHORN, and Others. »• ^** 

Tbe dedaratknagtated, that theretofore to iriC, on the 24th of December, 1835, by an agreement m 
writing then made, it was agreed that oeitain bills which had been drawn upon a oon^iany (of 
which the defendant was a member), ehould be taken up by tbe plaintiflB; that in die event of the 
plaintifiB declining to take Bharae in tbe company, vthidx tbsy bad tbe option to do, the defendant 
riMHild repay the rami advanced by the plamtiflii at any time after the let of October then next, 
on the company having three months* previous notice requiring such repayment. The dedaia- 
tioo, entitled ot die 16th of December, alleged that qfter the making of the sgreemeEt, add man 
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dian three calendar roondis before the commenoenient of the action, toe plaintifi gav^ notice to 
the company that they declined to take the shares, and required payment, at the expiration oi 
Ifaree calendar nionths then foUowmg, of the sum advanced by them. 
Heid^ that, notwithstanding the day of the making of the i^^reement was under a videlicel, it suffi- 
ciently appeared on the &ce of the dedaratjon, that a 1st of October had elapaed before action 
brought 

Assumpsit. The first count of the declaration stated that before and 
at the time of making the agreement and promise thereinafter mentioned, 
the defendants were partners and shareholders in a certain company 
or association called the Anglo- American Gold Mining Association; that 
theretofore, to wit, on the 24th of December, 1835, by a certain agree- 
ment in writing then purporting to be made between Henry Hlundell 
(one of the defendants) and certain other persons, then being the agents 
of the said other defendants in that behalf, for and on behalf of them- 
selves, and of the said company of the one part, and the plaintiffs of the 
other part — after reciting that the members of the said company or as- 
sociation being desirous of obtaining the co-operation of the plaintiffs in 
carrying on the concern, and having determined to increase the number 
of shares of the company, proposed to the plaintiffs to become sharehold- 
ers and directors in the company, and that the plaintiffs having found, 
on investigating the concerns of the company, that questions and disputes 
had arisen and were pending between the company and one John Pen- 
man, its ]kte superintendent or agent in North Carolina, who had drawn 
bills of exchange to a large amount on the said Henry Blundell on ac- 
♦S23l ^^^^^ *^^ ^^ company, declined to become shareholders until 

-I they had an opportunity of ascertaining the state of the company 
in reference to the questions and disputes so referred to; but that the di- 
rectors and members of the association being desirous that the bills so 
drawn by the said John Penman on the said Henry Blundell should not 
go back dishonoured, but should be taken up for the honour of the drawer 
under the guarantee and indemnity of the directors and of the company, 
the plaintiffs consented and agreed to take up the said bills to an amount 
not exceeding 6000{. upon the footing so' proposed, and that the sum to 
be so advanced by them, together with such further sum, if any, as should 
be required to make up the said sum of 6000{., should, in the event of 
their determining to join the company at the period hereinafter men- 
tioned for that purpose, go in payment of shares to the amount to be 
taken by them accordingly; and after reciting that at a meeting of share- 
holders of the company duly convened and held at, &c. on the 1 7th of 
December, it was resolved and determined that 100 additional shares of 
100/. each should be created for the purposes, and be disposed of by the 
directors for the benefit, of the company; and that sixty of such shares 
had been set apart with a view to, and in compliance with, the proposal 
thereinbefore mentioned in that behalf — it was and is witnessed, and it 
was thereby mutually concluded and agreed as follows, that is to say; 
that bills not exceeding the amount of 6000/. drawn by Penman on Blun- 
dell on account of the company, should be taken up by the plaintiffs for 
the honour of the drawer; and that the plaintiffs should follow the in- 
structions of the company or of its agent or agents duly authorized for 
that purpose, whether as to proceeding against Penman or against the 
property of the company, or otherwise, in respect of the said bills; and 
itnoA-} ^^^t in the event of the said bills, or any or either *of them, not 

-I being paid, and of the plaintiffs not making their election to take 
the sixty shares so reserved and set apart for them, the defendants en- 
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gaged and agreed for the payment of such hills or hill, with interest at 
five per cent on the amount advanced, and all costs and expenses attend- 
ing such bills at any time after the 1st of October then next, on the said 
company and directors of the said company having three calendar months' 
previous notice requiring the same; and that in case the plaintiffs or any 
or either of them should within two months after receiving from the 
directors of the said company a communication of the result of the ques- 
tions or differences between the company and the said John Penman, 
and of the state of the company's affairs (and which communication the 
directors were to make in as full and explicit a form, and at as early a 
period, as should be in their power) or at any earlier period determine to 
take the sixty shares so reserved and set apart as before mentioned, such 
shares to be taken at par as thereinbefore mentioned, they or he should 
be at liberty so to do; and in that case the money so advanced in taking 
up the bills as thereinbefore mentioned, with such further sum, if any, as 
should be necessary to make up the sum of 6000/., as should go in pay- 
ment of such sixty shares; but the plaintiffs should, in that case, be enti- 
tled only to the costs and expenses attending the said bills, and not to 
any interest And it was and is thereby further agreed that in the event 
of the plaintiffs or any or either of them taking the said sixty shares, they 
or he should, if they or he at the time of taking such shares should de- 
clare such to be their or his wish, be elected directors or a director of the 
company jointly with the then directors as by said agreement fully and 
at large appears. Mutual promises. Averment — that after the making 
of the said agreement, to wit, on the day and year last aforesaid, and on 
divers other days and times after that day, and more than three calendar 
♦months before the commencement of this suit, the plaintiffs paid, r^qo's 
laid out, and expended divers large sums of money not exceeding ^ 
in the whole, the said sum of 6000/. mentioned in the said agreement, to 
wit, the sum of 5800/. in and about the taking up and discharging for the 
honour of the drawer divers of the said bills of exchange in writing, be- 
fore drawn by the said John Penman on the said H. Blundell for and on 
account of the said company, for the payment respectively of divers large 
sums of money, amounting in the whole to a large sum, to wit, the sum 
of 5800/. at certain times, which respectively elapsed long before the 
commencement of this suit pursuant to and upon the terms of the said 
agreement, the said bills being respectively bills which had been and 
were dishonoured, and not paid or taken up by any or either of the parties 
thereto; that the plaintiffs had always been ready to follow, and had fol- 
lowed the instructions of the company, and of their agents duly authorized 
for that purpose in respect of the said bills as aforesaid ; that afterwards, 
and more than three calendar months before the commencement of this 
suit, the plaintiffs gave due notice, to wit, to the said company and to thcj 
said directors, that they the plaintiffs declined to take the said sixty 
shares in, or to become members of, the said company, and the plaintiffs 
then elected not to take, and had not, nor have any or hath any one of 
them taken, such shares, nor have nor hath any or either of them be- 
come such shareholders or shareholder; and the plaintiffs then gave the 
company and the directors notice to pay, and required payment to them 
the plaintiffs according to the said agreement, at the expiration of three 
calendar months then following, of the said sum of 5800/. so advanced by 
them in taking up the said bills of exchange as aforesaid, with a oertain 
sum, to wit, 500/. being interest for the same at the rate of five per cent 
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*3261 ^^ suinuniy then due and claimable thereoo ^and in respect the 
-I of; and also a certain sum, to wit 300/. being the amount of 



:there- 
thie 
costs and expenses of the plaintiffs attending the taking up of such bilb 
and in relation thereto, and by the plaintiffs then incurred in that behalf 
according to the said agreement; and although the time for payment of 
the said several sums of 5800/., 5002. and 300/. elapsed before the com- 
mencement of this suity yet the defendants, not regarding their said agree- 
ment or their said promises, had not paid or caused to be paid to the 
plaintiffs, or to any or either of them, the said sums of 5S00/., 500/., and 
300/. or any or either of them, or any part thereof, but had and each of 
them had therein failed and made default, and the last-mentioned three 
several sums of money still remained wholly due and unpaid and unsa- 
tisfied and in arrear and unpaid to the plaintiffs, nor had any part thereof 
been paid to the plaintiffs, by or on behalf or either of the said parties to 
the said bills so taken up by the plaintiffs, or by or on behalf of the said 
company, or otherwise satisfied. The declaration also contained counts 
for money lent, money paid, and money found due upon an account 
stated. 

The defendant, Joseph Sid well Heathorn, pleaded fifthly to the first 
count, so far as it related to two of the bills therein mentioned to have 
been taken up by the plaintiffs, that the defendants were not, at the time 
when the said bills were drawn, and which were not accepted, partners 
or shareholders in the said company. Verification. 

Sixthly, to the same count, that the bills in the first count mentioned 
were drawn for debts contracted before the said Heathorn became a 
shareholder in the said company; and that he did not in any manner be- 
come a party to, or assent to the drawing or issuing, or negotiation of, 
the said bills. Verification. 

•S271 '^^c'^ w*s * special demurrer to these pleas, assigning *for 
-I causes, that they did not deny, or confess and avoid, the causes of 
action to which they were pleaded, and that they amounted to the gene- 
ral issue, &c Joinder. 

IV. //. Walsofij in support of the demurrer, submitted that these pleas 
disclosed no answer to the action; it being perfectly immaterial whether 
the defendants were parties to the bills, as there was abundant considera- 
tion for the promise to repay the plaintiffs the amount advanced by them 
in taking up the bills. 

Channellj Serjt, was then called upon by the court It is conceded 
that these pleas cannot be supported; but it is contended that the decla- 
ration is bad, which represents the obligation on the defendants to be, to 
repay the money to the plaintiffs " at any time after the 1st of October 
then next, on the company's having three calendar months' previous no- 
tice requiring the same." The question is, whether the defendants are 
liable to repay the money at any time after the first of October, or at three 
months' notice from the 1st of October. It is submitted that the proper 
meaning is, that the defendants are to pay the money on three months' 
notice after the 1st of October; but whether that or the other construction 
be adopted, there is no allegation that the 1st of October had passed be- 
fore the commencement of the suit For the date of the agreement being 
laid under a videlicet, it is clear that the plaintiffs might, on non-assump- 
sit being pleaded, prove an agreement of any other date. Pirkinson v. 
Wk:teheady antj&. Vol. III. p. 329, resembles this case. There the decla- 
ration stated, that theretofore, to wit, on the 31st of May, 1825, by an 

VOL. XLIV- 23 
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M. & W. 348, in which case Cook v. Rogers, 1 Bingh. 438; 4 M. & P. 
573, and Doe v. Gillelt were cited, it was held that where a conveyance 
or transfer of goods is made by a party in insolvent circumstances to a 
creditor in pursuance of a bim& fide demand by the creditor, it is not vo- 
luntary within the meaning of the same section. It is submitted upon 
these authorities, that importunity and pressure need not be >hown, but 
that it is sufficient if there has been a demand, and a payment in pursuance 
thereof. In the summing up of this case, however, the jury were led to 
conclude that pressure, or importunity amounting to pressure, was requi-^ 
site. [TiNDAL, C. J. The first payment of 200/. on the 9th of August, 
was previous to any demand being made. Maule, J. Was there any 
evidence, that the bankrupt was paying other creditors? A single de- 
mand and payment might show that the bankrupt did not select the par- 
ticular creditor. But if ten creditors apply to him, and he puts oflf nine 
and pays the tenth, a jury may fairly infer a fraudulent preference in fa- 
vour of the latter.! It is not contended that the jury might not have pro- 
perly found that tne bankrupt intended to give a preference to the de- 
fendant, but the complaint is, that from the summing up, the jury would 
not give the defendant the advantage of considering whether there had 
been a bon&fide demand, and a payment in consequence of such demand. 
Had that pomt been left to them, the case might have been attended with 
a different result. [Erskine, J. His lordship seems to have used the 
words " importunity and preference," *with reference to this par- rm^^^ 
ticular case, and not as laying down any general proposition.] *- 

TiNDAL, C. J. As already observed, in summing up this case to the 
jury in the manner adverted to, I was not laying down any general rule 
of law, but merely applying myself to the facts of the case, I appear to 
have used the words ** pressure " and " importunity " instead of demand; 
for all I intended to do, was to imbody the evidence given in favour of 
the defendant If the rest of the court think what I said was likely to 
mislead the jury, there ought to be a new trial. 

Erskine, J. It does not appear to me that the jury could have been 
misled by the way in which Uiis case was left to them by the Lord Chief 
-Justice. There was no question as to whether there had been importu- 
nity and pressure for the payment of this debt; for it was proved that 
both had been used. If his lordship had left it to the jury to say whe- 
ther there had been any demand amounting to importunity and pressure, 
and had told them that if they came to the conclusion there was not, then 
the payments were not a fraudulent preference, the objection, now taken, 
-would have arisen. The summing up turned, not upon any abstract pro- 
portion of law, but upon the particular facts of the case; and it was left 
to the jury to say, whether the bankrupt had bona fide made the payments 
in consequence of demands made upon him by the defendant's solicitors, 
or with the view of giving the defendant a preference over his other cre- 
ditors. The evidence strongly showed that the bankrupt sought to give 
the defendant a preference over his other creditors; for one payment was 
made to the defendant before there had been any demand at all, awd all 
the payments took place while the bankrupt was in a state of hopeless 
embarrassment Under these ^circumstances I cannot think that rn-oA 
the jury could have been at all misled so as to suppose that im- ^ 
•portunity and pressure were necessary, in order to prevent the payments 
• from amounting to a fraudulent preference. 

Maulb. J. 1 also think that there is no objection to the direction c^ 
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the Lord Chief Justice. His lordship seems to have assumed that im- 
portunity and pressure had been proved, and, assuming that as a fact in 
the case, to have thought that the plaintiffs would still be entitled to re- 
cover, provided the jury came to the conclusion that the payments were 
made, not in consequence of the importunity and pressure, but in order 
Co give a preference to the defendant His lordship, in assuming the im- 
portunity and pressure, may be said to have decided matter of fact; but that 
constantly- occurs. Nothing is more common, where the fact has been 
distinctly proved, and has not been contradicted by the other side, than 
for a judge to assume the fact and not to leave it to the jury, although he 
undoubtedly would be bound to submit it to them if required to do so by 
either party. For example^.in an action on a bill of exchange, where the 
issues raised are as to the acceptance and endorsement of the bill, sup- 
posing the acceptance to be proved by a witness, whose evidence is not 
attempted to be contradicted^ would it be a misdirection if the judge 
were to tell the jury that the only question for their consideration was as 
to the endorsement? In this case the party to object to the assumption 
of importunity and pressure would have been the plaintifis, and not the 
defendant; for the assumption was in favour of the latter. 

Cress WELL, J. If the Lord Chief Justice had told the jury that the 
facts produced did not amount to importunity and pressure, I should have 
thought the case required reconsideration ; but that appears to have been 
^nqt-^i *very far from his intention. For if he thought that there was 
J not any evidence of importunity and pressure, then there was no 
question for the jury, as it is quite clear that the payments were made 
by the bankrupt in contemplation of bankruptcy, it appears that the 
Lord Chief Justice left it to the jury to say whether the bankrupt had 
paid the money as a free agent or in consequence of the demands made 
by the defendant's solicitors. I do not see that any fault can be found 
with the summing up. Rule refused. 



FOOT V. BAKER. 

8emki$y that money lent for die purpow of enabling the bommer to phy at ddttfea for a feai stake 

tfrnn lOL may be reexwered by the lender. 
Seau, where the lender is a lioeneed publican who lends money to his guests to enable them so to 

play. 

Debt, for 8/. 45. money lent, and also for SL 45. upon an account 
stated. 

Plea: that the sum of 8/. 45. in the first count mentioned, was borrowed 
by the defendant, as the plaintiff then well knew, and was knowingly 
lent by the plaintiff to the defendant, in a skittle-ground, in and part of a 
messuage wherein the plaintiff then carried on the trade and business of 
a publican and victualler(a) for the purpose of the defendant's illegally 
playing and gaming therewith, at and in the said skittle-ground, at a cer- 
tain illegal game, to wit, the game of skittles, contrary to the statute in 
such case made and provided ; and that the account in the last count men- 
tioned, was stated of and concerning the said sum of 8/. 4*. in the said 
first count mentioned, and so borrowed and lent as aforesaid, and for, 
and in respect of, no other debts or moneys whatsoever. (6) Verification. 

(a) The plea was afterwaids amended, by describing the plaintiff as a liunaed publican and 
f ^^miWr vide DOSL 3JJ9» 
{k) ThM plea appears to be bad for dnpUdty. As the plaintiff claims (100 sums of 8/1 4«., Ifas 
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'Special demurrer to the plea — for that the defendant alleji^a r^oao 
therein that the sum of 8L 4s. in the first count mentioned was I- 
borrowed by the defendant, as the plaintiff well knew, and was knowing- 
ly lent by the plaintiff to the defendant, for the purpose of the defend- 
ant's illegally playing and gaming therewith at a certain illegal game, to 
wit, the game of skittles, contrary to the statute in such case made and 
provided ; whereas, in fact, there is do statute in such case made or pro- 
vided, nor is there any statute rendering the game of skittles, or the 
playins or gaming at the game of skittles, illegal, nor is there any ille- 
gality m the game, or in the lending of money under the sum of 10/. to 
play at or therewith ; — that if the defendant meant to say that the game 
of skittles, mentioned in his plea, was illegal under the provisions of the 
16 Car. 2, c. 7, then his plea was bad and insufficient for not averring that 
such game was to be played, with the plaintiff's knowledge, otherwise 
than with and for ready money ; and that, on the face of the plea, it must 
be intended that such game was with and for ready money; — that the 
plea contained no allegation or averment to bring the case within the 
provisions of the last-mentioned statute; — that if the defendant meant to 
say that the game of skittles in the plea mentioned is illegal under the 
provisions of the 9 Anne, c. 14, then the plea was bad and insufiBcient for 
not averring that such game of skittles was a game at which the defend- 
ant, with the plaintiff's knowledge, was to play and game thereat for a 
sum amounting to lOi. or more; — that the plea contained no averment 
whatsoever to bring the case within the provisions of the last-mentioned 
statute. Joinder in demurrer. 

''^ChannM, Serjt, in support of the demurrer. The plea is bad, r^no^ 
inasmuch as the sum to which it is pleaded is under lOL The ^ 
defendant is driven to contend that the game of skittles is, in all cases, 
illegal. [Cressw£Ll, J. That is, if played at for money.] The act of 
16 Car. 2, c. 7, was passed, not for the purpose of denouncing certain 
games, but with the view of suppressing the deceitful practising of those 
games, and the playing at them for stakes of an excessive amount This 
appears from the second and third sections of that statute; and it contains 
nothing which makes any game illegal. The 9 Ann, c. 14, is also an 
act ^^for the better prevention of excessive and deceitful gaming." 
[<^RESSWELL, J. It was held in a case in Wilson,(a) that cricket was a 
game within that statute, and that a bond or security given by a third 
person for money won at cricket, was void.] That was an attempt, by 
the defendant, which proved successful(6) to avoid a security. But the 
bond given in that case was for money won exceeding lol The law 
upon this subject is distinctly laid down in the judgment delivered by 
Lord Abinger in M^KinneU v. Robinson^ 3 M . & W. 434. In the argu- 
ment in that case, Barjeau v. Walmsleyf 2 Stra. 1249; Robinson v. Blandy 
2 Burr. 1077, 1 W. Bla. 256; and fVelienhaU v. Wood, 1 Esp. N. P. C. 
16, were cited. Where a bet is made for a sum under 10/. the amount 
may be recovered by the winner from the loser; Hodson v. TerrUl, 1 C. 
& M 797, 3 Tyrwh. 929; Damtree v. Hutcliinaony 10 M. & W. 85. 

Taljowrdj Serjt., conirU. The game of skittles is a game ejwdem gene- 

•oooont fteted nniflt be nndentood, as alleged by the plaintifi) to ha^ been stated of sunia olAtr thw 
that separately demanded in the 6nt count, whether it be so expressed in the count or not. Thus 
the plea, besides the special answer, operates as a plea of nun^vam imdelfiuUus to the last coiBt,or 
to an undirided moietjr of both coontai 

(a) Jtgreys ▼. Waker, 1 Wila. 220. (h) «The parties agreed, ut ondm," ib, 2St. 



338] 5 Manning & Granger. 183 

•s^Rl '^* ^** those which are enumerated *in the statute of Anne. 

J These games are, cards, dice, tables, bowls, followed by the words, 
^ or other game or games whatsoever." A horse-race has been held to 
be within the clause. Cricket, a game formerly unknown, has been held 
to be within the 16 Car. 2, c 7, s. 3. The only question will be, whe- 
ther the court of Exchequer came to a right decision in JVPKinnell y. 
Robmsim* If, as was there held, the action upon the security is gone, the 
right to recover the moneys secured thereby, is also taken away. In 
some cases, indeed, it seems to have been considered that the original 
debt might remain in force, although the security was destroyed In the 
first of those cases, Ao6iiMon v. Blandj the circumstances were very pe- 
culiar, and the principle is not recognised in Blagdon v. Pye, which was 
decided after Robinson v. Bland, and in the same year, and Young v 
Mason does not appear to have been adverted to. The mischief in- 
tended to be remedied, was, the inducing persons to game, by assisting 
them with the means of indulging a common and dangerous passion 
^BBsswELL, J. Does it appear by the plea that the plaintiff was a 
icensed publican? A licensed publican cannot recover money advanced 
by him for the purpose of enabling the borrower to do an act which the 
publican is prohibited by his license from suffering to be done.] That 
would bring the case within the principle of M^Kinnell v. Robinsony the 
publican bemg prohibited under a penalty from knowingly suffering any 
unlawful game or any gaming whatsoever(a) upon the licensed premises. 
[Ckannell, Serjt The plea does not allege that the plaintiff was a licensed 
victualler. Tindal, C. J. The case is not within the statute of Anne, 
because it does not appear that the money was lent at the time of play, 
•3391 ^^® words of the statute being " lent or advanced *at the time and 

-l place of such play."^ The language of the 9 Ann. c. 14, s. 1, is 
in the disjunctive, ^ knowingly lent or advanced for such gaming or 
betting as aforesaid, or lent and advanced at the time and place of such 
play." The plea in this case is framed upon the first branch of the 
clause. [Cres!IW£ll, J. If the money is lent at the time and place, the 
purpose of the loan is assumed. Erskine, J. There is no penalty against 
an unlicensed person who suffers gaming on his premises.] It will not 
be presumed that the plaintiff is guilty of the offence of carrying on his 
business without a license.(6) [Crbsswell, J., asked Talfourd whether 
the defendant would amend his plea by inserting an allegation that the 
plaintiff was a licensed publican. Channellj Serrt, submitted that this 
was not a case for amendment Tindal, C. J. The lending of money 
by a publican to his own guests for the purpose of inducing them to 
game, is a very improper proceeding, Channelly Serjt The twenty-first 
section of 9 G. 4, c 61, imposes penalties upon persons licensed under 
that act, who are convicted of offending agaipst the form of the license, 
and in that form there is a proviso against knowingly suffering <^ any 
unlawful sames or any gaming whatsoever." The amendment therefore 
would still leave open the question, whether playing at skittles for less 
than 102. was an unlawful act Cresswell, J. The term, ^ excessive 
gaming," applied to playing or betting for an amount exceeding 102. im- 

(«) QvATtf, whether playing at a game lawfhl m itself for a stake not prohibitBd b point of 
■noant, can be Mid to be ''gaming" within the meaning cf the puUiian's lioeneB. 

(b) The legiriatare having decbued it to be nnbwful for a lioenaeil publican to rnifier gamii^ on 
Ifae pceniiflea, end having abo made it penal to act as a publican without a license, qiutre, whether 
die publican who disobeys the act bv omitting to take out a license, thereby Mv\uiie8 an exemption 
fioB ili provisions^ ttiose proviaioDS having re&raooe not to the license, but to tiki trade canried on. 
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plies that betting or playing for money to a less extent than 102. is 
ganiing.(a)] Leave to amend, on payment of costs. 

(a) The amendment would, tfierelbre, aeem to have been merely ex abundanti cauieUL 
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A. was the holder of a fineign bill drawn upon B^ in England, and accepted by B., payable at the 
banking-home of C On the monung when the hill became due, D., aa A.*b banker, took the bill 
to the deanng-honae in London, and pot it into U.'8 drawer. C. hating examined the bill, and 
having funds of B.'s in his hands at me time, cancelled the aooeptance by drawing lines acrasi 
B.*s name, without rendering the aooeptanoe iUegihIe. In the course of the day B. folding himself 
to be insolvent, ordered C. not to pay me bill ; whereupon C. wroto thereon **canoelled by mistake — 
Olden not to pay:** and die bill was returned in this state to D. at the clearing4ioose before the 
settling hour. It is the usage in the trade in London so to cancel bills intended to be paid, and 
where a cancellation has occurred throu^ mistake, to indicate the same by writing on toe bOl; 

Held^ that under these ciicumstanoes, no legal liabilily was cast upon C, from which a {Honne 
could be inferred that ho would pay the amount of the bill or return it without having canorilBd 
or destroyed the aooeptanoe; 

That the duty cast upon C. was no more than to take due care of the bill, and if h^ did not Aoom 
to pay it, to return it uncancelled unfeas it had been canoelkd fay mistake, and in that caae to n- 
dicate the same by writing on the bill; 

That C. did use due care to prevent the acceptance from being delaoed ; 

That the aooeptanoe was an aooeptanoe defiuDed and cancelled in point of fed, but that it was an 
aooeptance cancelled by mistake. 

Semhhi that a banker who omits to return, or defiices, a bOl is not, in all oases, under an obligatkn 
to pay the amount; 

But stmbltf if he do so tarongfutty he becomes liable to an actkn on the case if the holder has 
sustained damage by his breach of duty. 

HtUi also, that under the cireumstanoes above stated, A. could not sue C. for money had and i»> 
ceived. 

The fects having been found by a special verdict in the ordmaiy way, 

HeU, that the case vras not whhm the 3 dc 4 W. 4, c. 42, s. ^ : 

UtLd abo, that after special verdict, the pleadingi could not be amended. 

AsstTMPsiT. The first count of the declaration stated, that certain per- 
sons using the style or firm of H. R. and S. Barker, and Co., before the 
making of the promise thereinafter next mentioned, to wit, on the 1 5th of 
October, 1835, at Smyrna, in parts beyond the seas, made and drew 
their certain bill of exchange, directed to Mr. Richard Jellicoe, lx)ndon, 
and thereby requested the said R. J., at sixty-one days after sight there- 
of, to pay by that their first bill of exchange to the order of Mr. Alex- 
ander Bargieli the sum of 300/. sterling, value of the same; which bill 
the said A. B. *afterwards, to wit, on the day and year aforesaid, r^o^i 
endorsed and delivered to a certain person in such endorsement I- 
mentioned, to wit, one Vincent Bavertrelly, who afterwards, to wit, on 
the 2 1st of October, in the year aforesaid, endorsed and delivered the same 
to a certain person in such endorsement mentioned, to wit, Michael 
Badetty, who afterwards, to wit, on the 17th day of November, in the 
year aforesaid, endorsed and delivered the same to certain persons in such 
endorsement mentioned, to wit, A. Hesse and Co., who afterwards, to wit, 
on the day and year last aforesaid, endorsed and delivered the same to a 
certain person in such endorsement mentioned, to wit, one Jonas Hager- 
man, who afterwards, to wit, on the 30th of November, in the year afore- 
said, endorsed and delivered the same to certain persons in such endorse- 
ment mentioned, to wit, B. L. Fould and Foulds Oppenheim, who after- 
wards, to wit, on the day and year last aforesaid, endorsed and delivered 
the same to the plaintiff: that, after the making and drawing of the said 
bill, to wit, on the 23d of November, in the year aforesaid, the said R, J. 
duly accepted the said bill, and by such acceptance, written upon the said 
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biUj made the same payable at the banking-house of the defendants: that, 
after the said several endorsements, and after the said acceptance, when 
the said bill became due and payable, according to the tenor and effect of 
the said bill and of the said acceptance thereof, to wit, on tlie 26th of Ja- 
nuary, 1836, the said bill was duly presented and shown to the defendants, 
at their said banking-house, for payment thereof according to the tenor 
and effect of the said acceptance, and the defendants were thereupon then 
requested by the plaintiff to pay him the same ; and thereupon afterwards, 
to wit, on the day and year last aforesaid, in consideration that the plain- 
tiff would deliver the said bill to the defendants without receiving the 
»^42l *""* ®^ money expressed therein, at the time of such *delivery, 
-I the defendants promised the plaintiff that they the defendants 
would, until they should have determined whether they would pay the 
sum of money in the said bill expressed or return the said bill to the 
plaintiff, use due care to prevent the said acceptance from being defaced 
or obliterated, and would, upon beins requested so to do, in a reasonable 
time in that behalf, pay to the plaintiff the said sum of money or return 
the said bill to the plaintiff without having cancelled or destroyed the 
said acceptance. Averment: that the plaintiff, confiding in the said pro* 
mise, did thereupon then deliver the said bill to the defendants without 
receiving, at the time of such delivery, the said sum of money expressed 
in the said bill, or any part thereof: yet the defendants did not, nor 
would, after such delivery to them of the said bill, and before they had 
determined whether they would pay the said sum of money in the said 
bill expressed or return the said bill to the plaintiff, use due care to pre- 
vent the said acceptance from being defaced or obliterated ; but, on the 
contrary thereof, the defendants, after such delivery and before such de- 
termination, to wit, on the day and year last aforesaid, used so little care 
in that behaJf, that the said acceptance, through the want of care of the 
defendants in that behalf, became and was deraced and obliterated ; that 
afterwards, and in a reasonable time in that behalf, he the plaintiff re- 
quested the defendants to pay to him the said sum of money expressed 
in the said bill, or to return the said bill to him the plaintiff, without 
having cancelled or destroyed the said acceptance; yet the defendants, 
further disregarding the said promise, did not nor would, when they 
were so requested as aforesaid, or at any other time, pay to the plaintiff the 
sum of money in the said bill expressed, or any part thereof; or return 
the said bill to the plaintiff without having cancelled or destroyed the 
*3431 ^°^^' ^^^ ^^ ^^ contrary ^thereof, the defendants on that occa- 
-I sion refused to pay to the plaintiff Uie said sum of money in the 
said bill expressed, and cancelled and destroyed the said acceptance, and 
returned the said bill to the plaintiff with the said acceptance so can- 
celled and destroyed; by reason of which premises, not only had the 
plaintiff lost and been deprived of the benefit of the said acceptance and 
of his recourse and remedies against the drawer and endorsers of the 
said bill respectively, but certain persons, to wit. Heath, Furze, and 
Co., to whom the said bill had been addressed in case of need by certain 
endorsers of the said bill through whom the plaintiff became such endorsee 
and holder thereof as aforesaid, to wit, the said A. Hesse and Co., and 
who, but for such defacing and obliterating of the said acceptance, would 
have taken up and paid the said bill for the honour of the said endorsers 
of the said bill, to wit, A. Hesse and Co., wholly refused to take up and 
VOL. xLiv. 24 q2 . 
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pay the said bill, and the said bill and the said sum of money still re- 
mained wholly unpaid, due, and unsatisfied to the plaintiff. 

There were also counts for money had and received, and upon an ac- 
count stated. 

The defendants pleaded, first, non-assumpsit 

Secondly — to the first breach, in the first count — that they did, after 
the delivery to them of the said bill of exchange as in the declaration 
mentioned, and before and until they had determined whether they would 
pay the sum of money in the bill expressed or return the bill to the 
plaintiff, use due care to prevent the acceptance from being defaced or 
obliterated — concluding to the country. 

Thirdly — to the same breach — that the acceptance did not become, 
nor was, defaced or obliterated, modo eiformh — concluding to the country. 

Fourthly — to the last breach in the first count — that the defendants did 
J6turn the bill to the plaintiff without *having cancelled or de- r*344 
stroyed the acceptance — concluding to the country. ^ 

Fifthly — as to so much of the breach in the first count of the declara- 
tion lastly assigned as imputed to the defendants that they cancelled the 
said acceptance, and returned the bill to the plaintiff with the acceptance 
cancelled — that the said promise in the said first count mentioned was 
made by the defendants to the plaintiff with and subject to a certain pro- 
viso, to wit, that, if they the defendants, after such delivery to them of 
the said bill as in the said first count mentioned, should, with a view to 
the payment of the said money therein mentioned, cancel the acceptance 
thereof, to wit, by drawing lines along and across the same, but without 
rendering the acceptance illegible, and afterwards, and before actually 

Eaying the said bill, and within a reasonable time for returning the said 
ill to the plaintiff unpaid, should discover that they had not funds or had 
not authority of or from the said R. J. to pay the said bill, or if such au- 
thority should, after such cancelling, and before such actual payment, and 
within such reasonable time as aforesaid be revoked, that then in either 
of such cases the defendants should be allowed, within such reasonable 
time as aforesaid, to return the same bill to the plaintiff with the said ac- 
ceptance in manner and form aforesaid cancelled, without paying or being 
required to pay the money in the said bill mentioned, they the said defend- 
ants first writing upon such bill that the said acceptance had been can- 
celled by mistake, or other words to the like effect: that, after the said 
bill had been so as aforesaid delivered to the defendants by the plaintiff, 
to wit, on the said 26th of January, 1836, they, the defendants, with a 
view to the payment of the said sum of money in the said bill men- 
tioned, did cancel the said acceptance, to wit, by drawing lines along and 
across the same, but without rendering the *said acceptance il- t^qak 
legible; and that afterwards, and before actually payine the said ^ ' 
bill, and within a reasonable time for returning the said bill to the plain- 
tiff unpaid, to wit, on the day and year aforesaid, the authority thereto- 
fore given them by the said R. J. to pay the said bill was revoked by tlia 
said R. J.; whereupon they the defendants did thereupon, afterwards, 
and within such reasonable time as aforesaid, and when they were so re- 
quested by the plaintiff as in the said first count mentioned, return the 
said bill to the plaintiff with the said acceptance in manner and form 
aforesaid, and in no other way whatever, cancelled and without paying 
the same, they the defendants having first, to wit, on the day and year 
last aforesaid, written upon the said bill that the said acceptance thereot 
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had been so as aforesaid cancelled by mistake, as it was lawful for them 
to do for the cause aforesaid. — Verification. 

The plaintiff joined issue on the first four pleas, and replied de injuri& 
to the last 

At the trial, before Tindal, C. J., at the sittings for London after Tri- 
nity term, 1838, a special verdict was found, which stated as follows: — 

The bill of exchange in the first count mentioned was drawn, endorsed, 
and accepted as in that count mentioned, and the drawers and endorsers 
of the said bill in that count mentioned, at the time the same was so 
drawn and endorsed as aforesaid, were, respectively, merchants residing 
in parts beyond the seas: and at the time the said A. Hesse and Co. 
endorsed the said bill, as in that count mentioned, the said A. Hesse and 
Co. addressed the said bill, in case of need, to << Messrs. Heath, Furze, 
and Co.,'' as in that count mentioned. 

On the 4th of December, 1835, the plaintiff discounted the said bil^ 
with others, amounting altogether to the sum of 10,000t or thereabouts^ 
•3461 ^^^^ Messrs. Overend, Gurney, and Co., bill-brokers in * London. 
•I On the 2tlth of January, 1836, the said bill became due, and, be- 
ing then in the hands of Messrs. Barclay and Co., of the city of London, 
as bankers for the plaintiff, was, about eleven o'clock in the morning of 
that day, taken by a clerk of Messrs. Barclay and Co. to the clearing- 
house, and there presented to a clerk of the defendants for payment ac- 
cording to the practice of London bankers as thereinafter mentioned, 
that is to say, by his putting the same into the drawer belonging to the 
defendants at the said clearing house; and that the said bill was thereupon 
taken by the said clerk of the defendants from their said drawer to their 
banking-house in the said city, that the defendants might determine 
whether they would pay the same. During the whole of the day of the 
2Hth of January, 1836, the said R. J. had unencumbered funds in the hands 
of the defendants, sufficient in amount to pay the said bill. The said bill 
being so taken to the defendants' banking-house, they examined the same, 
and cancelled the acceptance upon the said bill about half-past eleven in 
the morning of the same day, by drawing lines along and across the 
same in the form usual amongst London bankers when they pay or in- 
tend to pay bills made payable at their house; and the said bill was en- 
tered by a clerk of the defendants in manner following: — ^ R. Jellicoe 
soot," — in a book called " The paid-clearing-book," kept by them for 
the purpose of entering therein bills and checks brought from the clear- 
ing-house paid or intended to be paid by the said bankers, and which 
said entries are made that the bankers may know the general amount 
paid at the clearing-house in the course of the day : according to the 
course of business in the defendants' said banking-house, the entries made 
in the last-mentioned book are shortly afterwards, in the course of the 
same day, transferred into a book of the defendants called '< The ledger," 
*3471 ^ ^^ debit of *the parties on whose account the bills or checks 
-■ therein referred to are paid by the defendants; and the said entry 
so made in the said paid-clearing-book was not ever transferred into the 
said ledger of the defendants. 

In consequence of letters received from abroad at half-past nine in the 
morning of that day, the said R. J. on the 26th of January, about twelve 
o'clock in the day, advised with some friends, and afterwards with his 
solicitor, and determined to stop payment, and did in fact on and from 
that day stop payment, and shortly afterwards became bankrupt^ and t 
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fitU in bankruptcy duly issued against him; and, having so determined 
to stop payment, the said R. J. knowing that the said bill of exchange 
fell due on the said 26th of January, went to the banking-house of the 
defendants about half-past twelve o'clock on that day, and then ordered 
them not to pay any bills on his account; and on that occasion the said 
bill so cancelled as aforesaid was shown to the said R. J. The defendants, 
having received such orders as aforesaid, soon afterwards wrote upon the 
said bill the words "cancelled by mi«take— K)rders not to pay;*' and the 
said bill was afterwards, at three o'clock of the same day, taken by one of 
their clerks to the clearing-house, and by him depositcMi in a drawer be- 
longing to the said Messrs. Barclay and Co., having at the time the said 
words ** cancelled by mistake — orders not to pay," written thereon ; and 
the same was so as aforesaid brought back and deposited within the usual 
time at which bills or checks are brought back and deposited at the 
clearing-house when bankers refuse to pay them. The clearing clerk 
4>( the said Messrs. Barclay and Co., on seeing the said bill so returned 
with such cancellation, and such words written thereon as aforesaid, ap- 

Slied to his principals, the said Messrs. Barclay and Co., to know what 
e was to do, and they, after some hesitation, answered they supposed 
they must keep the bill; and the "bill was accordingly retained rm^AQ 
by the Messrs. Barclay and Co., and taken into the account be- I- 
tween them and the defendants, on striking the day's balance, as there- 
inafter mentioned. 

The clearing-house above referred to is a room situate in the city of 
London, generally used by the bankers of London and Westminster for 
purpose of facilitating the receipts and payments between themselves. The 
manner of presenting and receivinsand passing bills, notes and checks at 
the clearing-house, is as follows:— ?rhe clerks from the different banking- 
houses using the clearing-house, assemble there daily at eleven o'clock in 
the forenoon, and remain or go backwards and forwards, as the case may be, 
until half-past five, when the clearing-house is closed. Each banker has a 
separate drawer into which drawer all bills, notes, and checks then due, 
and which are payable at such banker's, are put by the other respective 
bankers' clerks holding the same, on arrival, at eleven o'clock, and so from 
time to time through the day. Up to four o'clock (but not later,) bills, notes 
and checks are put into the drawer as they arrive. Shortly after eleven 
o'clock, the clearing clerk of each banker takes out of his drawer all the 
bills, notes and checks which have been then put into it by other bank- 
ers' clerks claiming payment, and takes or sends the same to his princi- 
pal's banking-house, in order that the banker may examine them and de- 
termine as to the payment of them respectively; and the same course is 
pursued again at three o'clock in the afternoon, and from time to time 
afterwards during the remainder of the day until four o'clock. Each 
banker examines the bills and checks so sent or taken to him by their 
respective clerks, and the customers' accounts to which they refer; and 
such bills or checks as are at the time intended to be paid, are cancelled 
by drawing lines along and across the name of the party for whom 
*such payment is intended to be made. Such of the bills and r^o^g 
cheeks as the bankers determined not to pay, are returned by ^ 
them to and deposited in the drawer at the clearing-house of ti^e bank- 
ers by whom the same were that morning brought to the clearing-house. 
Sometimes this is done when the clerk returns at three o'clock to the 
'Clearing-house, and sometimes the bankers (if they so please) retain them 
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until three minutes before five o'clock, and then return and deposite them 
in the said drawer: and all bills not so returned and deposited by the last- 
mentioned time are considered by the respective bankers as paid, the 
claims of the several bankers on each other being settled at five o'clock, 
and the final balance between them then struck; though each banker's 
clerk makes up his account from time to time during the day, as may 
suit his convenience, until five o'clock, correcting it by the addition of 
such subsequent receipts and payments as may be necessary according to 
the items which afterwards come in. When a cancellation has occurred 
through error or mistake, the same has been indicated in writing on the 
bill, note or check returned. 

Upon taking the account between Messrs. Barclay and Co. and the 
defendants at the clearing-house at five o'clock in the afternoon of the 
26th of January, 1836, of the claims on each other through the clearing- 
house on that day, there was a balance due from Messrs. Barclay and 
Co. to the defendants, which amounted, after disallowing Messrs. Barclay 
and Co. credit for the amount of the said bill in the first count mentioned, 
to the sum of 629/. Is. lOii, and on allowing to them the said bill as a cre- 
dit, amounted to 3292. 7«. lOt/.; and on the settlement of the said account 
at half-past five on the same afternoon between Messrs. Barclay and Co, 
and the defendants at the clearing-house, the amount due to the defend- 
*^501 ^"^^ ^^ taken as 629/. Is. lOd, *^and was then paid by Messrs. 
-I Barclay and Co. to the defendants; and the said bill was retained 
by Messrs. Barclay and Co. with the acceptance of the said R. J. thereon 
cancelled, and the words ^ cancelled by* mistake — orders not to pay," 
written thereon by the defendants. 

On the 27th of January, 1836, the said bill was returned to the plain- 
tiff, who paid to Overend, Gurney and Co. the amount thereof. 

On the said 27th of January, 1836, the plaintiff duly presented the said 
bill to the defendants at their banking-house for payment thereof, and 
demanded payment of the same, when the defendants refused to pay the 
same, and declared to the plaintiff that they made such refusal by the 
order of the said R. J., and that they should keep the funds of the said R. J. 
in their hands until any question about the said bill was disposed of; and 
thereupon the plaintiff caused the said bill to be protested for non-pay- 
ment thereof 

On the said 27th of January, 1836, the plaintiff presented the said bill 
to Messrs. Heath, Furze and Ca for payment thereof; but the said Messrs. 
Heath, Furze and Co., who were correspondents of the said A. Hesse and 
Co., and to whom reference had been made on the said bill in case of 
need, and who were authorized, by the indication on the said bill, to pay 
the same, refused to pay it, stating, at the time, the said cancellation of 
the acceptance as the reason for their so refusing to pay: and thereupon 
the plaintiff caused the said bill to be again protested for non-payment 
thereof: and John B. Heath, one of the partners in the said house of 
Heath, Furze and Co., was called as a witness on the part of the plaintiff 
on the trial, and swore that his firm would have paid the bill provided 
the acceptance had not been cancelled. 

^^-- , It is entirely optional with a party to whom a bill is ^referred 
^ in case of need, whether he will or will not pay the same for the 
honour of the party making such reference; and the parties to whom re- 
ference is so made do not usually pay the bill if they have any doubt at 
all as to the regularity of the proceedings. 
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On the said 27th of January , 1836, the plaintiff gave the defendants 
notice of such refusal to pay by the said Messrs. Heath, Furze and Co., 
and that the said bill would be returned under protest by that night's 
post to Paris, and that the defendants would be held responsible for all 
damages and consequences arising from the cancellation of the acceptance 
of the said R. J. as aforesaid. 

On the said S7th of January, 1836, the plaintiff returned the bill by 

Psst, under protest, to Messrs. B. L. Fould, and Foulds Oppenheim, at 
aris; and, in due course of post, the said Messrs. B. L. Fould, and 
Foulds Oppenheim, returned the bill to the plaintiff unpaid, and refused 
to pay the same; and stated that they did so on account of the said can- 
cellation, and that it would be impossible for them to recover the amount 
of the said bill from the prior endorsers or drawers, in consequence of 
such cancellation as aforesaid. 

On the said 26th of January, 1836, between the hours of two and three 
o'clock in the afternoon, the said R. J. wishing to pay back to a corre- 
spondent a sum of 500/. which that correspondent had remitted to him a 
few days before, for the purpose of taking up a bill upon which that cor* 
respondent was liable, and which was to fall due on the 2d or 3d of 
February following, carried a certian bill of exchange for the sum of 
500/. to the banking-house of the defendants, and applied to them to dis- 
count the same for him, which they consented to do, and in fact did, in 
manner following, that is to say the said R. J. endorsed the last-mentioned 
bill, and handed it to the defendants, and, at the same time, drew a check 
upon them across the counter for the like sum *of 500/. The de- rmotio 
fendants then and there cancelled the said check, and paid the I- 
sum of 500/. to the said R. J., and at the same time the defendants cre- 
dited the account of the said R. J. with the sum of 500/. being the amount 
of the said bill, and debited the same account with the like sum of 500/., 
and also with the sum of 3/. 2$. 6d, for the discount of the said bill. 

Foreign endorsers of bills are in the habit of refusing to pay where the 
acceptance of a bill endorsed by them has been cancelled ; but, whether 
such foreign endorsers are or are not, by the law of France, compellable 
to pay where the acceptance of a bill endorsed by them has been cancelled; 
in manner and form as the acceptance of the said bill in the first count 
mentioned was so as aforesaid cancelled, the jurors know not, nor can 
they say. 

When bills of exchange are paid, or intended to be paid, by bankers, 
it is the custom and practice for such bankers, to cancel the acceptance 
in the manner in which the said bill of exchange in the first count men- 
tioned was cancelled. 

The defendants have ever since retained, and now hold, the amount of 
the said bill in their hands, in order (if they can) to pay the said bill in 
the event of a judgment being recovered against them. 

The special verdict then left it, in the usual terms, to the court to de- 
termine for which party the finding upon the issues should be entered; 
and the damages of the plaintiff were contingently assessed at 345/. 

The point marked for argument on the part of the plaintiff, was as 
follows: • 

<< That the defendants by the cancellation of the acceptance of the said 
R. J. on the said bill of exchange in this special verdict mentioned, in 
the manner and under the circumstances therein stated, became liable to 
pay to the plaintiff the said sum of 300/. in the said bill mentioned, 
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♦SSSl *^^^ interest at 5 per cent, or damages for such cancellation 
J equal to that amount^' 

The points on the part of the defendants were, — 

^ First That from the facts stated in the special verdict, the law will 
not imply any such unqualified promise to have been made by the de- 
fendants as that stated in the special count of the declaration, viz. that 
they would either pay the money in the bill mentioned, or return the 
bill to the plaintiff without having cancelled or destroyed the acceptance: 
and that the defendants were therefore entitled to the judgment of the 
court on the plea of non-assumpsit 

" Secondly. That the facts stated in the special verdict did not show 
that the acceptance became defaced or obliterated or cancelled or de- 
stroyed, within the meaning of those terms as used in the declaration; 
still less did they show that they became so (if at all) through the de- 
fendants' failing to use due care to prevent the acceptance from becoming 
defaced or obliterated ; and that, consequently, the defendants were en- 
titled to judgment on the second, third, and fourth pleas. 

" Thirdly. That the true nature of the contract, to be implied from 
the facts as found by the jury, was that set forth in the fifth plea; and 
that the allegations therein contained were justified by the finding of the 
jury, so as to entitle the defendants to the judgment of the court on the 
replication to the said fifth plea. 

^ Lastly. The defendants will insist, generally, that, by the law of 
England, a banker, at whose house a bill is made payable by the accep- 
tor, being a customer of such banker, comes under no irrevocable liability, 
by cancelling the acceptance in manner stated in the special verdict, to 
pay such bill; but that under the circumstances stated in the special ver- 
dict, the banker, notwithstanding such cancellation, is justified, by the 
*^^4l ^*^ ®^ England, in returnmg the bill unpaid to the persons *pre- 
-I senting the same at maturity, if, before those persons call for the 
same, or have notice of such cancellation, the acceptor has enjoined the 
banker not to pay it, such banker in that case, intimating, on the face of 
the bill, that the acceptance has been cancelled by mistake ; and, if it be 
necessary to discuss the question, the defendants will contend that such 
is also the law of foreign countries." 

The case was argued in last Trinity Term. (a) 

MawMngy Serjt, (with whom was Sir John Bayleyy) for the plaintiff 
All that the plaintiff has to show in order to be entitled to judgment is, 
that the promise alleged to have been made by the defendants is to be 
implied from the facts of the case, a breach of such promise on tlieir part, 
and that some damage has resulted therefrom to the plaintiff. The 
amount of damage is not in question; though the jury have found that if 
he is entitled to recover at all, he is entitled to the whole amount of the 
bill. [Maule, J. If the fifth plea is proved, the verdict must be en- 
tered u>r the defendants upon that plea, and also upon the g;eneral issue.1 
That would be so, as the fifth plea amounts to non-assumpsit, and woula 
have been bad on demurrer. It alleges, in effect, that when a cancella- 
tion is made upon a bill by error or mistake, a certain course is to be 
taken, and that the promise made by the defendants was a conditional 
one, — ^to follow that course, — and not absolute, as stated in the declara- 
tion. The facts as found by the special verdict show that this was not 
the case of a cancellation by mistake, and therefore it does not fall with 
(a) June 3d. Reixe Tindd, G. J., Cdtman, Maule, and CrenweO, J J. 
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in the usage found. At the time the cancellation was made, the acceptor 
had not revoked the authority of the defendants to pay the bill, nor had 
he even made up his own mind not to pay it In Marzclti v. WiUianUj 
*35^1 *^ ^' ^ ^^' ^^^^ ^^ ^^ ^^^^ *^^*^ * customer might maintain an 
' J action against a banker who had received su£Scient funds, for re- 
fusing to pay his check; — even although the customer had not sustained 
actual damage. So, in this case, the acceptor might have sued the de- 
fendants if they had in the first instance refused to pay the bill. [Tindal, 
('. J. An action might have lain if they had sent back the bill to the 
clearing-house uncancelled; but not if they had kept it lying on their coun- 
ter up to the time when they first knew his intention to stop payment. 
Maule, J. The question is, whether the acceptance was cancelled by 
mistake.] It is submitted that it was not The acceptance was can- 
celled intentionally and with full knowledge. J^ovMi v. Rosn, 2 B. & 
Ad, 757; S. C. more full, 9 Law Journal, Rep. K. B. 307, will be relied 
upon by the other side. It was there held that where an acceptance is 
cancelled by mistake, and the mistake is immediately discovered, and au 
explanation is written on the face of the bill, the rights and liabilities ot 
the parties remain as before. But there the cancellation was clearly made 
by mistake, at the time the bill was presented, under an impression that 
the bankers had funds of the acceptor at the time in their hands. In this 
case there was clearly no mistake as to any fact at the time of cancella- 
tion. Besides, in JVbveUi v. Rossi the action was between parties to the 
bill ; and the question was, whether the holder was precluded from en- 
forcing the bill ; for he was in the same situation as if he were suing upon 
It And it was held that the holder would be entitled to recover against 
the endorser if the cancellation had not the effect of destroying the bill. 
But that is very different from the question in this case. It is sufficient 
here for the plaintiff to show that he is in a worse situation by the can- 
cellation. Where any alteration is apparent on the face of a *ne- r»qi-^ 
gotiable instrument, the onus is thrown upon the holder to show 1- 
the circumstances under which the alteration was made; Henman v. 
Dkkinsony 5 Bingh. 183, 8 M. &. P. 289. A greater burden of proof is 
consequently thrown upon the plaintiff, which might be too heavy to be 
borne. He misht be unable to prove the circumstances under which the 
cancellation took place. The witness to the transaction might be dead. 
In J^ToveUi v. Rossi no point was raised as to the altered condition of the 
parties. It was assumed that if the right of action against the acceptor 
was not gone, that would be sufficient; without considering how that 
right might be affected as to the burden of proof. Assuming, then, that 
the cancellation in this case did not amount to a legal destruction of the 
document, still the plaintiff's course of proceeding against prior parties 
would be altered; and that is sufficient damage to eive him a right of ac- 
tion. If the cancellation in question had been made with the consent of 
the holder, his remedy against prior parties would have been gone. 
[Maule, J. Is that quite, clear?] If the cancellation were without pay- 
ment [Maule, J. It does not appear to have been so held in ^ovelU 
V. Rossi.] Perhaps the position may be stated somewhat too strongly; 
but it is clear that the situation of the holder would have been materially 
altered as to the burden of proof. [Maule, J. Suppose the bill had been 
defaced by unavoidable accident while it was in the hand of the bankei, 
would the action have lain?] It is submitted that it would, upon tbo 
present form of declaration and the plea of non-assumpsit [Timdal. 
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C. J. Suppose there had been several bills lying on the counter at the 
same time, and a clerk, intending to cancel another bill, had by mistake 
cancelled the one in question.] Still that would have been negligence; 
«„--^ and the declaration ^alleges a promise that the defendants would 
-' use due care to prevent the acceptance from being defaced or ob- 
literated. [Maule, J. The promise as to taking care to prevent the 
bill from being defaced might be struck out; there would then remain an 
allegation of a promise to pay the bill, or return it with the acceptance 
uncancelled.] And that would be sufficient; as if a promise were made 
to pay 100/. at York or lOOOi. somewhere else, at the election of the pro- 
misee, and he elected to receive the 100/. at York, the promisor would 
be liable for that sum, though not for the 1000/. So here, assuming that 
the plaintiff consented to have the bill returned to him, the defendants 
were bound to return it without having cancelled the acceptance. If, as 
suggested, the cancellation had been made merely by the manual act of 
the defendants without any intention on their part, it might perhaps not 
have been sufficient to support the declaration. [Maule, J. It appears 
to me that you i^iust go the length of contending that JNTore/// v. Bossi is 
not law.] Possibly that decision ought to be received with some grains 
of allowance. In Master v. Miller^ 4 T. R. 320 ; S. C, affirmed on error 
2 H. Bl. 140, it was held that an alteration of the date of a bill of ex- 
change, after acceptance, whereby the payment would be accelerated, 
avoids the instrument, and that no action can be afterwards brought upon 
it, even by an innocent holder for a valuable consideration. The neces- 
sity of preserving negotiable instruments in an unaltered state is strongly 
commented upon in that case. [Maule, J. There is no exception in 
the promise here, not to cancel the acceptance without the consent of the 
plaintiff.] It was not necessary. Exceptio eorum qux tacith insunt nihil 
operatur. It is not like the case of an assault where a permission to beat 
the plaintiff would be no defence to an action. [Maule, J. There seems 
»o-Q, to me to be great difficulty *in converting a duty into an implied 
' promise.] If the promise is somewhat inaccurately stated, still 
the plaintiff might have judgment, as the case is within the operation of 
the 3 & 4 W. 4, c. 42, s. 24, whereby a judge, instead of directing an 
amendment in the record, is authorized to have the special facts found 
by the verdict, and the court then are to give judgment " according to. 
the very right and justice of the case." Or the court might amend the 
declaration at common law, independently of the statute. [Tindal, 
C. J. Not after special verdict. To amend would be to give a new 
ground of action, and that would have to be submitted to a new jury.] 
The promise as alleged must be understood to mean that the defendants 
would not cancel the bill in such a way as to render it less available than 
it was before. [Tindal, C. J. The second plea goes to the first breach: 
the fourth plea to the second breach: the third plea alleges that the de- 
fendants did use due care to prevent the acceptance from being defaced 
or obliterated. Now the facts are that the acceptance was cancelled when 
the bill was taken to the defendants, the acceptor then having funds in 
their hands, and the defendants intending to pay the bill, — but in the 
course of the day they receive instructions from the acceptor not to pay 
it Was that a want of ordinary care on their part? How could they 
tell that the acceptor would come in and order them not to pay the bill?] 
Assuming the acceptor to have had the option to revoke the acceptance, 
the defendants ought not to have cancelled the acceptance before such 
VOL. XLiv. 25 R 
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option had been exercised, ^indal, C. J. Suppose the defendants had 
fifty bills presented to them in the course of the day; the cancellation 
could not be put off till the last moment Some reasonable time must 
be allowed to them. Then the question is whether this bill was can- 
celled in an unreasonable time. The fourth plea says that the defend- 
ants returned the bill without having ^cancelled or destroyed the r.Q.g 
acceptance; and upon that the question will be whether what took ^ 
place amounted to a cancellation by the law of England.] The cancella- 
tion destroys the bill pro tamo; and, at any rate, encumbers the plaintiff 
with the burden of additional proof; and, under some circumstances, it 
might destroy his right of action altogether. If the acceptance remains 
to all intents and purposes as available as before, it must be admitted 
that there was no legal cancellation. But that is not the effect of the al- 
teration. The plaintiff has clearly sustained some damage. It is ex- 
pressly found by the special verdict that foreign endorsers of bills are in 
the habit of refusing to pay where the acceptance of a bill endorsed by 
them has been cancelled. It does not indeed appear whether such foreign 
endorsers are or are not by the law of France compellable to pay in such 
a case; but it may be presumed that they are not compellable, as they do 
not pay; and that if they refuse, they refuse lawfully. 

At any rate the plaintiff is entitled to recover under the count for mo- 
ney had and received. In F. N. B. 121 F. it is said, "If a man have a 
patent from the King to have a certain sum for term of years, or for life, 
out of the customs of London, and thereupon he have a liberate to the 
customer to pay him, which he delivereth to the customer, at which time 
the customer hath enough in his hands to pay him; now by the delivery 
of the liberate, and the assets in the hands of the customer, the customer 
is debtor unto him, and he shall upon this matter have debt against him." 
[Maule, J. There are later authorities upon the subject In De Ber- 
nales v. Fullery 14 East, 590, n. (and see ibid. p. 598, in the judgment;) 
S. C. not S. P. 2 Camp. 426, where money was paid into a banking-house 
for the purpose of taking up a particular bill, which was lying there for 
payment, it was held *to be money had and received to the use rm narx 
of the then owner and holder of the bill, and that it could not be I- 
applied by the bankers to the general account of the acceptor who paid 
in the money; though the banker's clerk had said at the time the money 
was paid in, that he could not give up the bill till he had seen his mas- 
ter. But that decision turned upon the fact that the money having been 
expressly paid in to the defendant's house for the specific purpose, de- 
clared at the time, of taking up that particular bill; and that purpose not 
having been directly repudiated till afterwards, it must be taken to have 
been received at the time for the use of the holder of the bill. But the 
principle of that case would appear to be rather against you. Cress- 
well, J. In the passage cited from F. N. B., it appears that the liberate 
was delivered to the party.] The defendants having assets of the accep- 
tor's in their hands, and the acceptance being made payable at their bank, 
they became debtors to the holder of the bill. The making the accep- 
tance so payable >vas a mandate or order to them to pay the money, 
which would operate in the same way as the delivery of the liberate in 
the instance cited. But the plaintiff here may go further; for the defend 
ants have, by cancelling the acceptance, done an act which not only 
amounts to an assont on their part to the order from the acceptor, b*it 
which also disables them from putting the plaintiff in the same situation 
he was in before. 
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As to the form of the promise — ^assuming that the second alternative 
is not correctly set forth, it might be rejected as immaterial. If A. pro- 
mises to do a thing absolutely, and the promisee alleges that the promise 
was to do that thing and also another which is immaterial, it is of no con- 
sequence; and if the promisee shows that A. did promise to do that thing, 
and proves a breach of such promise, he supports his allegation. [M aule, 
*36il •'• ^* *that so?l He proves all that is material. But at any rate, 
J the words in the declaration — ^"or return the said bill to the 
plaintiff wilfioul having cancelled or destroyed the acceptances^' may be read 
thus — ^ or return the said bill to the plaintiff, without having done any act 
of cancellation that should prejudice the rights of the plaintiff: — and if that 
were so, a breach has been proved, because the plaintiff's rights have 
been prejudiced. 

Talfourdj Serjt, (with whom was F. Robinson) for the defendants. 
There is no statement in the declaration that the defendants had funds 
belonging to the acceptor in their hands. The promise alleged is, there- 
fore, not inconsistent with their having no funds. And it amounts merely 
to a promise that they will either pay the bill, or return it with the ac- 
ceptance uncancelled. It imports, therefore, an absolute promise without 
reference to the state of the accounts between the acceptor and the de- 
fendants, that if they were unable to return the bill, from whatever cause, 
they would pay it It is not an alternative promise, but an absolute pro- 
mise to do one thing or another. Even apart from the usage stated in the 
special verdict, there is no ground for contending that anv such obligation, 
as would give rise to an implied promise as alleged, would result from the 
state of facts alleged in the declaration. [M aule, J. The promise is not 
quite as you state it — it is that the defendants will pay the amount of the 
bill, or return the bill ^^ without having cancelled or destroyed the accep- 
tance.'' That would mean that the acceptance was not to be cancelled 
by any act of theirs.] At any rate, the plaintiff now contends that the 
defendants would be bound if they had cancelled the acceptance by the 
merest accident But that cannot be so. No legal remedy in that case 
*^62l ^^^^^ ^^ ^^^ ^ ^^^ holder. At *the most a trifling inconve- 
-I nience to him would have arisen. So, if the bill had oeen acci- 
dentally burnt, there would have been inconvenience no doubt to the 
plaintiff; but his remedy in respect of the bill would not have been de- 
stroyed. So, if the bill had been altered by a stranger. (a) In Master 
V. Miller the alteration was made, though it did not appear by whom, 
while the bill was in the possession of a prior endorser, through whom 
the plaintiff claimed. 

At all events the contract is laid too widely. There may possibly be 
a duty on the part of the defendants not to deface the bill, which may 
give rise to an implied contract to the same extent; but there is no duty 
to pay the amount of the bill 

rhe practice among bankers in London, as stated in the fifth plea, is 
borne out by the special verdict If the plaintiff had presented the bill 
himself at the defendant's, it would have been paid at once; but as he 
chose to present it through his bankers, all the known usages of bankers 
must be taken as imparted into the transaction. In hcRc fizdera venit. 
And it appears that the cancellation in question took place in the ordi- 
nary course of proceedings. The plaintiff was theretore bound, under 

(c) See Lord I/Arqfs etu; 1 Ijer. 983. Wamgk ▼. BuggeU, 5 Taunt 707. Hnrfret ▼ 
BronOiy, 6 EmI, ;f09. /mne ▼. £liior, 8 Em*. 54. fVMcA ▼. jPatten, 9 East, 35& 
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the circumstances^ by the practice in the city; as where a bill is made 
payable at a banker's, it must be presented within banking hours; though 
it is different where the bill is payable at a private house; IVilkins v. Jadis, 
2 B. & Ad. 188; El/ord v. Teedy 1 M. & S. 28; Porter v. Gordon, 7 Eaat, 
385. The usage as to the clearing-house, as found by the special verdict, is 
this — that the cancellation of an acceptance denotes the intention of the 
bankers to *pay the bill ; but that such intention may be revoked till r •ogo 
the settling at the close of the day. It may often be an advantage *- 
to an acceptor that matters should thus remain in fieri, as he may thereby 
be enabled to pay in funds into his banker's in the course of the day to 
meet acceptances which would otherwise have been dishonoured. In Fer- 
nandey v. G/ynfi,(a) it was held, that, by the usage of trade in London, a 
check may be retained by the banker, on whom it is drawn, till five in the 
afternoon of the day on which it is presented for payment, and then returned, 
although it has been previously cancelled by mistake. [Tinixal, C. J. 
There may be a distinction between a check and a bill of exchange. M aujle, 
J. There may be several parties to a bill.] In Cox v. Troy^ 5 IJ. &. A. 474, 
where a drawee, having once written his acceptance upon a bill with the 
intention of accepting it, afterwards changed his mind, and before it was 
communicated to the holder, or the bill was delivered back to him, obli- 
terated his acceptance, it was held that the drawee was not bound as ac- 
ceptor. In the present case it may be admitted, that if the endorsers had 
been discharged by the cancellation, the action would have lain. [ Twi- 
DAL, C. J. The plaintiff contends, that at any rate he has suffered some 
damage in this case by reason of the further proof imposed upon him in an 
action against the previous parties to the bill. The same dif&culty would 
have arisen in Cox v. Troy^ in an action against the drawer ; or in Wil- 
kinson V. Johnsotiy 3 B. & C. 428, 5 D. & K. 403, where certain bills of 
exchange, purporting to have, amongst others, the endorsement of H. and 
Co., bankers, Manchester, were presented for payment in London, at a 
house where the acceptance appointed them to be paid. Payment being re- 
fused, the notary *who presented them took them to the plaintiff, r^^i^^ 
the London correspondent of H. and Co., and asked him to take ^ 
up the bills for their honour. He did so, and struck out the endorse- 
ments subsequent to that of H. and Co.; and the money was paid over to 
the defendants, the holders of the bills. The same morning it was dis- 
covered that the bills were not genuine, and that the names of the draw- 
ers, acceptors, and H. and Co., were forgeries. The plaintiff imme- 
diately sent notice to the defendant, and demanded to have the money 
repaid. This notice was given in time for the post^ so that notice of the 
.dishonour could be sent the same day to the endorsers: and it was held 
that the plaintiff, having paid the money through a mistake, was entitled 
to recover it back, the mistake having been discovered before the defend- 
ants had lost their remedy against the prior endorsers; and that the 
rights of the parties were not altered by the erasure of the endorsements, 
that having been done by mistake, and being capable of explanation by 
evidence. Abbott, C. «f., in giving the judgment of the court in that 
case, citing Fernandey v. iSlynn^ observed — << Now this. case shows, that 
the act of drawing a pen through a name in such instruments, is not con- 
sidered among mercantile men to be an act so absolute in itself as not to 
be recalled and annulled, if done by mistake. We think that, in the pre- 
' sent case, the mistake may be shown, and that the endorsers are not 
(a) I Camph. 426^ n. & C. ctt (Dom. EmmoMdn ▼. G/ynn, 3 B. dc C. 438 ) 
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discharged. If, indeed, it shall hereaflier appear that the defendants are 
put to any additional expense, by extra proof or otherwise, on account of 
this improvident act of the plaintiff, which is very unlikely, they may 
possibly maintain a special action upon the case to recover a compensa- 
tion to the extent of the injury they sustain; but this does not necessarily 
extend to the whole consideration, and if not, it furnishes no defence to 
the present action." These cases are authorities to show that neither 
*3651 *^^^^ special assumpsit, nor an action for money had and received, 
J will lie under the circumstances of the present case. There wa« 
. no contract at all l)etween the plaintiff and defendants — certainly none of 
the kind alleged. There was no privity between them. The defendants 
throughout have acted according to the known usage of the trade among 
bankers. They had a right to change their mind, and destroy the sym* 
bols of their intention to pay the bill. They did not debit their custo- 
mer, the acceptor, with the amount of the bill; and therefore never ap- 
propriated the money so as to be holders of it to the plaintiff's use. This 
distinguishes the present case from that cited from F. N. B., where there 
was an act of appropriation by handing over the liberate. Suppose the 
defendants, after the cancellation of the acceptance, had actuadly paid 
other bills or checks of Jellicoe's with his money, and it was found be- 
fore the settling, that he had overdrawn his account; could it be contend- 
ed that they were liable to the plaintiff for money had and received? In 
Stewart v. Frvj 7 Taunt 339, an acceptor of a bill payable at his London 
banker's, remitted them funds to pay it, or to take it up if overdue; which 
last being the case, the bankers, who were bankers in London, called oa 
the holders, intending to take it up; but finding' the bill was sent back to 
Ireland as dishonoured, they remitted the money back to the acceptor, and 
upon a subsequent presentment of the bill, refused payment ; and it was held 
that this was not such a specific appropriation of the money, as to render 
the bankers liable to the holders for the amount remitted. That case is an 
authority to show that even the application of money may be revoked. 

Upon the first point, therefore, it is submitted that no such promise 
*3861 ^ ^^ alleged in the declaration, arises *from the facts therein stated* 
•I This is mdependent of the special circumstances stated in the* 
fifth plea and found by the special verdict; and even if a promise might 
be implied from the general facts, there could be none under these 
special circumstances, ^ouelli v. Rossi is a strong authority for the de- 
fendants. The alteration in the situation of the parties was referred to 
in the argument in that case. 

The second plea, which alleges that* the defendants did use due care to 
prevent the acceptance from being defaced or obliterated, is supported by 
the facts of the case. For the defendants, in acting in the ordinary course 
of business, and adding the words on the bill, ^ cancelled by mistake, or- 
ders not to pay," did exercise every care that could reasonably be expect- 
ed of them. 

The fourth plea, which alleges that the defendants did return the bill 
without having cancelled or destroyed the acceptance, is also supported. 
What was done to the bill did not amount to a canoellation in law — there 
was no animus cancellandion the part of the defendants. If an issue were 
joined whether or not a mU had been cancelled, and it were shown that 
the testator had drawn his pen across it without any intention to revoke 
it, it would be found to be no cancellation. 

It is clear there is no ground for the amendment suggested pTiN* 

b8 
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DAL, C. J. It would entirely vary the measure of damages and the situ 
at'on of the parties.] 

Mannmgj Serjt, in reply. The second breach alleged in the declara- 
tion is, that the defendants would not pay the amount of the bill, or re- 
turn the bill without having cancelled or destroyed the same, but, on the 
contrary, cancelled and destroyed the acceptance, and returned the bill 
with the acceptance so cancelled and destroyed. [Maule, J. The term 
cancelling^ as used in the declaration, ^seems to mean invalidating the |-« ^^„ 
bill.] If that were so, there would be no meaning to be attributed to *- 
the word destroying. The cancellation purports ortm^/ocie that the bill has 
been paid; and, therefore, a bill, the acceptance ot which has been cancelled, 
cannot be sued upon without an explanation of the circumstances under 
which the cancellation took place. The rights of the parties have there- 
fore been altered by the cancellation. A banker is not a servant or agent 
of his customer, but a debtor; and in this case there had been a transfer 
of the debt [Maule, J. The arrangement as to the clearing-house is 
for the convenience of both parties. Suppose the plaintiff had himself 
presented the bill at the defendants' counting-house and they had torn it,* 
would that have given rise to a contract?] It would be more like the 
present case to suppose that when the plaintiff brought the bill to the de- 
fendant's counting-house, one of them had said, ^ I must show this bill 
to my partner,'' and had taken it into a back room, and had then brought 
it back torn or cancelled; and it is submitted that such a state of circum- 
stances would give rise to an implied contract In Femandey v. Glynn it 
clearly appeared that no rights of any thii*d parties would be injured. 
So, in Cox V. Troy, the remedy against the drawer of the check would 
remain the same. [Maul£, J. 1 he holder of the check would be ex- 
actly in the same difficulty as to evidence, as the plaintiff in the present 
case.] The point was not raised in that case; but clearly no third party 
was concerned. In J^ovelli v. Rossi also no question was raised as to the 
increased difficulty in the proof. The only point taken was, as to the 
difference effected in the situation of the partners by the decision of the 
French court Indeed, the point could not have been raised, as the 
French court had decided that the parties were discharged from liability 
on the bill. The latter part of the judgment in Wilkimon *v. r#Qgg 
Johnston is in favour of the plaintiff. Abbott, C, J., suggests, ■- 
and the suggestion has been adopted in the course of the present argu- 
ment, that a special action on the case might lie to recover compensation 
to the extent of the injury sustained by an improvident cancellation. 
Perhaps the plaintiff here might have sued in tort; but he may waive the 
tort and bring assumpsit; as in the case of actions against carriers, who may 
be either sued in ccu^e upon their common law duty, or in assumpsit upon 
the implied contract arising out of such duty. [Maule, J. Suppose the 
acceptor had paid the bill in the course of the day, could you have still 
brought your action against the defendants? You might have done so, 
if this is a contract If the action were in tort the case would be quite 
simple, because no damage could be shown.] The payment by the ac- 
ceptor would have been a satisfaction of tne contract; it would have 
enured as a payment by an agent of the defeitdants. If A.'s goods are 
distrained for rent on a tenant's premises, the rent is thereby satisfied. 
It does not signify from what party the satisfaction comes. [Maule, J. 
Could you say that in such a case of payment there had been accord and 
satisfaction?] The argument need not go that length. It is sufficient 
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that there would have been a payment, and thus one alternative of tlie 
promise would have been satisfied. [Cresswrll, J. When you speak 
of the rights of the parties having been altered, you mean ttieir position,'] 
There is no substantial difference between the rights of the parties and 
their means of enforcing them. Cur. adv. vtUU 

TiNDAL, C. J., now delivered the judgment of the court, as follows: — 
This is an action of special assumpsit The declaration states, that H. R, 
and $. Barker and Co. drew a bill of exchange upon Richard Jellicoe for 
*369l ^^'•J P^ys^^l® sixty-one days after sight, to the order *pf Alex- 

-I ander Bareigli; that it was endorsed by him and by several others 
successively, the last of whom, B. L. Fould and Foulds Oppenheim, en- 
dorsed to the plaintiff; that the drawee, Richard Jellicoe, on the 23d of 
November, 1835, accepted the bill, by writing upon it and making it 
payable at the banking-house of the defendants. The declaration further 
states, that, when the bill became due, on the 26th of January, 1836, it 
was duly presented for payment to the defendants at their banking-house, 
and that the defendants, in consideration that the plaintiff would deliver 
*the bill to them without receiving payment at the time of the delivery, 
promised the plaintiff that, until they should have determined whether 
they would pay the bill or return it, they would use due care to prevent 
the acceptance from being defaced or obliterated, and would, upon being 
requested in a reasonable time, pay the plaintiff the amount of the bill or 
return it without having cancelled or destroyed the acceptance. The 
declaration then goes on to state that the defendants did not use due care, 
but that through their want of care the acceptance became defaced and 
obliterated; that the plaintiff requested the defendants to pay the bill or 
return it with the acceptance uncancelled, but the defendants would not 
pay the money, and returned the bill with the acceptance cancelled and 
destroyed ; by reason whereof the plaintiff has lost the benefit of the ac- 
ceptance, and his remedies against the drawers and endorsers; and also 
that certain persons to whom the bill had been addressed in case of need 
by certain endorsers thereof, and who but for the obliteration of the ac- 
ceptance would have paid the bill, refused to pay it The declaration 
also contains a count for money had and received by the defendants to 
the use of the plaintiff, and a count on an account stated. 
•3701 '^^^ defendants have pleaded — first, that they did not ^promise 

-' as alleged in the declaration: secondly, — to the first breach in the 
first count, — that they did use due care to prevent the acceptance from 
being defaced or obliterated; thirdly, — to the same breach, — that the ac- 
ceptance did not become, nor was it defaced or obliterated ; as complained 
of by the plaintiff; fourthly, — to the last breach in the first count, — that 
they did return the bill without having cancelled or destroyed the ac- 
ceptance; fifthly,— as to so much of the last breach in the first count as 
imputes to the defendants that they cancelled the acceptance, and returned 
the bill with the acceptance cancelled, — that the promise mentioned in the 
first count was subject to a proviso, that, if the defendants should, with a 
view to the payment of the bill, cancel the acceptance without making it 
illegible, and afterwards within a reasonable time for returning the bill 
should discover that they had not funds or had not authority from the 
acceptor to pay the bill, or such authority should be revoked, the defend- 
ants should be allowed to write on the bill that it had been cancelled 
by mistake, ahd to return it canceUed, without paying it: the plea then 
goes on to aver the matters necessary to bring the breach to which i< 
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is pleadeJ. mthin the terms of this provisoi and concludes with a veri* 
fication. 

The plaintiff joins issue on the first four pleas, and replies de injurid, 
&c. to the fifth; on which replication, also, issue is joined. 

The cause came on to be tried before me, at the sittings in London 
after Trinity term, 1838, when the jury found a special verdict, which 
states, in effect, that the bill in question was drawn, endorsed, and accepted 
as stated in the declaration; that the drawers and endorsers are foreign 
merchants residing beyond the seas; that certain endorsers, to wit, A. 
Hesse & Co., addressed the bill, in case of need, to Messrs. Heath, Furze, 
& Co.; that, on the morning of the 26th of January, 1836, a *clerk r^in^^ 
of the plaintiff's bankers took the bill to the clearing-house, and *- 
put it into the defendants' drawer, from whence it was taken by the clerk 
of the defendants to them at their banking-house in order that they might 
determine whether they would pay it or not; that the defendants had 
funds of the acceptor sufficient to pay the bill; that the defendants can* 
celled the acceptance by drawing lines along and across the name of the 
acceptor in the manner usual with London bankers when they intend to' 
pay bills made payable at their houses, and entered the bill in a book called 
the << paid-clearing book," which they keep in order to know the total 
amount paid to the clearing-house in the course of the day; that Richard 
Jellicoe, the acceptor, on the same day, having determined to stop payment, 
ordered the defendants not to pay the bill, who thereupon wrote on it ^can- 
celled by mistake — orders not to pay," and in that state returned it to 
the plaintiff's bankers at the clearing-house within the usual time for 
returning the bills which the bankers, at whose houses they are made 
payable, determine not to pay. The special verdict then sets out the 
course of business at the clearing-house, showing that (except so far as the 
cancellation of the bill is concerned) the course usual when bills are not 
paid, was pursued in the present case. As to the cancellation, it finds, 
that it is usual to cancel such bills and checks as are intended to be paid, 
by drawing lines along and across the name of the party for whom the 
payment is intended to be made, and that, when a cancellation has oc- 
curred through error or mistake, the same has been indicated in writing od 
the bill, note, or check returned ; that Messrs. Heath, Furze, and Co., tc 
whom the bill was addressed in case of need, refused to pay it, stating 
the cancellation as their reason; that it is optional with parties to whom 
bills are so addressed to pay them or not; that the plaintiff gave the de- 
fendants 'notice of such refusal to pay; that the bill was sent by r^gi^o 
the plaintiff to his immediate endorsers, who refused to pay it, >> 
stating that they did so on the ground of the cancellation; that Richard 
Jellicoe, on the day the bill became due, wishing to pay back to a cor- 
respondent a sum of 5001., which the correspondent had remitted to him 
for the purpose of taking up a certain bill, applied to the defendants, and 
obtained discount of a bill of 500/.; and that the defendants retain id their 
hands the amount of the bill in question, in order to pay it to the plain- 
tiff in the event of a judgment against the defendants. The special 
verdict then, in the usual form, leaves to the court to determine in whose 
favour the issues are to be found; and the jury assess the damages, in the 
event of the plaintiff being entitled to recover, at 345i. 

In this state of the record, the court has to consider how each of the 
five issues is to be determined by the facts stated in the special verdict 

The first of these issues raises the question whether the defendants 
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made the promise stated in the declaration, that is, that they would use 
due care to prevent the acceptance from heing obliterated, and would, 
upon request within a reasonable time, pay the amount of the bill or re- 
turn it without having cancelled or destroyed the acceptance. The facts 
stated in the special verdict, from which a legal liability and consequent 
promise to this effect are, if at all, to be inferred, are, in substance, that 
the plaintiff was the holder of a bill which the acceptor had made pay- 
able at the defendants' banking-house, and that the bill was delivered to 
the defendants by the plaintiff's bankers on the morning of the day it 
became due, that they might determine whether they would pay it or not, 
and return it to the plaintiff if they did not choose to pay it; that it is 
usual to cancel bills intended to be paid, by drawing lines along and 
across the name of the party for whom the payment is intended to be 
*S73l ^^^^9 ^^^ ^^^' where a cancellation has occurred **through en*or 
-1 or mistake, the same has been indicated in writing on the bill re- 
turned. The duty to be inferred from these facts appears to us to fall 
short of the promise laid in the declaration; that duty being no more than 
* to take due care of the bill, and, if the banker does not choose to pay it, 
to return it uncancelled, unless it has been cancelled by error or mistake, 
and in that case to indicate that it has been so cancelled, by writing on 
the bill; but that there is not, as it appears to us, any promise to pay if 
the bill is not returned, or to pay or return the bill, as laid in the decla- 
ration, nor an unqualified promise to return the bill uncancelled if not 
paid, but a promise only to return the bill, if not paid, uncancelled, unle$9 
cancelled by error or mistake. If the plaintiff's argument be well founded, 
a banker who omitted to return a bill will be bound by a promise to pay 
the amount of it, though it should be of no value, by reason of all the 
parties being insolvent, or all the names forgeries. According to our 
view, the banker does not become liable to pay the amount of the bill 
by defacing or not returning it; but by so doing, if it be wrongfully done, 
be becomes liable to damages for his breach of duty. He has no duty to 
pay : it is, as between him and the holder of a bill, always optional whe- 
ther he will pay it or not, till he actually pays it For these reasons, we 
think the plea, that they did not promise, is to be considered as found 
for the defendants. 

The question on the second issue is, whether the defendants did use due 
care to prevent the acceptance being defaced. The only way in which 
the bill has been defaced being the cancellation made by the defendants 
when they might reasonably expect they would have to pay the bill, and 
such cancellation being made in the usual course, and the mistake indi- 
cated in the usual manner, it appears to us that this issue is also in effect 
found for the defendants. 

•^741 *The third plea denies that the acceptance was defaced or ob- 
•I literated. It appears to us, that though it was defaced in a manner 
and under circumstances which excuse the defendants, yet in fact it was 
defaced within the meaning of the allegation traversed by the plea; the is- 
sue therefore, on this plea, must be considered as found for the plaintiff 

And, in like manner also, the issue on the fourth plea is in effect found 
for the plaintiff, inasmuch as the special verdict shows that the defendants 
did not, in fact^ return the acceptance uncancelled. 

The fifth plea states, in effect, that the promise was different from that 
laid in the declaration, and is therefore a denial of that promise. But, 
the matters in this plea being put in issue, it is necessary to decide how 
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it is to be considered as found: and we think that the facts stated in the 
special verdict show that the promise of the defendants was subject to such 
a proviso as is stated in this plea, and that the other allegations of this 
plea, bringing the case within the terms of the proviso, are aJso supported ; 
for it appears to us that the cancellation, under the circumstances stated, 
was a cancellation by error or mistake, within the meaning of the state- 
ment of the usage on that subject, and that, therefore, the fifth plea must 
be considered as found for the defendants. 

It was contended, for the plaintiff, that, supposing he could not succeed 
in the special count, he might recover on that for money had and received 
hj the defendants to his use. But we are of opinion that the plaintiff 
has no such right There are many cases which establish that no action 
for money had and received will lie against a banker or agent in respect 
of funds which his principal has ordered him to pay to any person, at the 
suit of the person in whose favour the order is made, when the banker 
or agent has not assented to the order and communicated his assent to 
the plaintiff In the present case no such assent or communication took 

Elace; the •only communication made to the holder of the bill r»o«e 
eing its return, with a statement that the cancellation was made ^ 
by mistake, and that the defendants had orders not to pay. 

It was also suggested by the learned counsel for the plaintiff, — though 
not much insisted on, — that, even though the issues should be found 
against him, the court might give judgment for him according to the very 
right and justice of the case, independently of the pleadings, under the 
provision of the 3 & 4 W. 4, c. 42, s. 2*4. But that provision applies 
only where the jury at the trial have actually found the facts /or the pur- 
pose of obtaining such a judgment of the court, and not to a case like the 
present, where the facts are found by the jury in order to enable the 
court to determine the issues on the record, and for that purpose only. 

As, therefore, the defendants are in our opinion entitled to succeed on 
some of the issues which go to the whole cause of action, our judgment 
must be for the defendants. Judgment for the defendants. 



DOE dem. GOWAR v. ROE. 

Senrioe of a dfidaralion in ejectment at the office of the tenant, an attoniej, upon hk deik, who 
aooepted the nnrioe, was held eaffident 

Bompas, Serjt, moved for judgment against the casual ejector. There 
were several tenants. Upon one of them, an attorney, the service of the 
declaration and notice had been effected by delivering a copy to a clerk 
of the tenant at his office, the clerk saying at the time that he would ac* 
cept service for his principal, who was out of town. 

Per curiam; Rule granted. 

•WILKES V. PERKS. [•376 

The three daya foOoinnR Chriitmaa day, thou^ made holidaya at ttie offioea by 3 dt 4 W. 4, c 
i% a. 43, an reckoned in legal proceedings. 

The pbintifi* applied to aign judgment on the 3d of Jannaiy, Twhen the tone for pleading expired) 
but upon me officer auggeeting that there was a doubt whether those three days were to be 
reckoned m die time far pleading, he fartxire to ngn judgment On the aame day the defendant 
died. The oouit refused to aUow ttie pkintiff to aign judgment mine pro tunc 

The writ of summons in this action Was served on the 16th of Decem- 
ber, 1842, and the declaration filed and notice thereof served on the 24th 
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of the same month, with notice to plead in eight days. On Tuesdayi the 
3d of January, 1843, the time for pleading having expired on the pr^ 
ceding day (reckoning the Christmas holidays,) and no plea having been 
delivered, the plaintiff's attorney went to the Master's office for the pur- 
pose of signing judgment, when he was told by the officer that a doubt 
existed as to whether or not Christmas day and the three days succeed- 
ing, during which the office was closed, were to be reckoned in the time 
for pleading, and it was suggested to him that the safer course would be 
to abstain from signing his judgment then. The plaintiff's attorney 
thereupon forbore to sign judgment The defendant died on the same 
dd of January. 

Talfourdf ^^^^*' "P^" ^^ affidavit of the foregoing facts, now moved 
that the plaintiff might be at liberty to sign judgment as of the 3d of Ja* 
Duary. No doubt could properly arise. It is clear that the three days 
after Christmas day are not excluded from the computation of time to 
plead, though by the 3 .& 4 W, 4, c. 42, s. 43, they are retained as holi- 
days at the offices. They are not mentioned in the R. H. 6 W. 4, by 
which additional holidays are appointed; or in the R. E. 2 W. 4, r. 1, 
which specifies certain days which are not to be included in rules or no- 
tices or other proceedings. The plaintiff in this case was entirely misled 
by the officer of the court, and ought therefore to have relief. 
•<J771 *TiNDAL, C. J. The plaintiff might have had ground for the 
•1 present application if the officer had refused to sign Judgment 
But he merely suggested a doubt, which it was in the option of the attor- 
ney to assent to or not 1 think we cannot interfere. 

Ersxins, J., concurred. 

Maule, J., The attorney did not insist on his right to sign judgment; 
but appears to have rather too readily yielded to an erroneous suggestion 
gratuitously made by an irresponsible party. If we granted the rule, 
we should be interfering ivith the rights of others who are free from all 
blame. 

Cresswell, J., concurred. 

The learned Serjeant Took nothing. 

WARD V. DUCKER. 

Where the notioe of an application to postpone a trial omitted to cfier to pay tfao ooitf of the poal- 
ponement, the court, on making tfao rafe absolute, gave the plamtifT as well the costs of the post- 
poneoMnt of tfao trial as also the costs of tfao motion, notwithstanding cause was diown in fhb fiial 



DowUngf Serjt, on behalf of the defendant, moved to postpone the 
trial of this cause on the ground of the absence of a material witness. 
Ttdfovardy Serjt, showed cause in the first instance. The court were 

Croceeding to make the rule absolute on payment of the costs occasioned 
y the postponement, when the learned Serjeant submitted that the plain- 
•QTfii tiff * was also entitled to the costs of the application, as he had been 
'J compelled to appear, in consequence of there being no offer of co«t8 
in the notice of motion. 

DawUngf Serjt, contended, that according to the usual practice as laid 
down in all the books,(a) no costs are given when cause is shown in the 
first instance. 
Per curiam. That is undoubtedly the general rule; but here the defend- 

(a) 8eeTidd'sP^.503,9th6d.;LudiF^.771. 
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ant has omitted in his notice of motion to ofler the costs of the postpone- 
mdnt of the trial, and consequently he must pay for having perhaps un- 
necessarily brought the plaintiff here. Rule absolute accordingly 



Ex parte ANN TANNER DUFFILL. 

Fonn of rule to dMpenae with die ooncunenoe of a huflbond in the con^ejanoe of property- to wfaidb 
the wUb alone u entitled, under 3 & 4 W. 4, c. 74, as. 77, 91. 

Bomvasj Serjt, in last Michaelmas term, obtained a rule under the 
3 & 4 W. 4, c. 74,(a) on behalf of Ann Tanner Duffill, a feme covert, to 
dispense with the *concurrence of her husband, Henry Holland r^gyn 
Duffill, in the conveyance of certain property to which he was se- *- 
parately entitled. 

The affidavit of Mrs. Duffill, upon which the rule was obtained, stated 
(inter a/ia,) that by a sentence or decree of the Arches Court of Canter- 
bury, passed on the 15th of February, 1836, in a suit instituted by the 
deponent against the said H. H. D., the said H. H. D. was divorced from 
bedy board, and mutual cohabitation with the deponent ; and that shortly be* 
fore the said divorce was decreed, that is to say, on or about the 31st of 
January, 1836, the said H. H. D. left England, and, as the deponent had 
been informed and believed, went to the * United States of Ameri- r»QgQ 
ca, and had not since returned to this country, to the knowledge ^ 
or belief of the deponent 

The mandatory part of the rule was in the following terms: — 

^ It is ordered that the said Ann Tanner Duffill be at liberty, by deed 
or surrender, to make disposition o/, and to convey, all her estate and in- 
terest, of and in the hereditaments and premises in the said affidavit 
mentioned, to such person or persons as she may think fit, without the 
concurrence of her said husband, it appearing by the said affidavit that 
the said Henry Holland Duffill left England some years since, and hath noi 
since returned to this country, 

Bompas, Serjt, now moved that the rule might be amended (in order to 

(a) By sect 77, it is enacted, "that after the 31sf day of December, 1633, it diaH be lawinl fyt 
tnay married woman, in eveiy cmb except that of being tenant in tail, dDC, fay deed, to dispoae of 
lands of sny tenure, and money subject to be inirested in the purchase of hnds, and also to dispon 
oft relMMBj nrrendeTf or eztingutak any estate which she alone, or she end her husband in her 
light, may ha^ in sny lands of any tenure, or in any such money ss aforesaid, and alao to relesss 
or extinguish any power which may be 'vested in, or limited or reserved to, her in regard to any 
lands of any tenure, or any such oKxiey as aforesaid, or in regard to any estate m any lands of any 
tenure, or in any such money as aforesaid, as iufly and eflectually as she coukl do if she were a feme 
siile; save and except thai no such disposition, release, sunender, or extmguiriunent shall he ytM 
and effectual unless the huflhand conciv in the deed by which the same rail be efiected, nor unless 
the deed be acknowtedged by her as hereinafler directed,*' dec. 

By sect 91, it is pnmded and eoaded, «lhat if a husband shall, in consequence of being a lunatic, 
idiot, or of unsound mind, and whether he shall have been found such by inquiatian or not, or shall, 
from any other cause, be incapible of executing a deed or of making a surrender of lands held fay 
copy of court roll, or if his residence shsll not be known, or he riiall be m prison, or shall be living 
afaH from hi§ wi/e, either by mutual consent or by oeniencB vf dMnrtt or in consequence of ha 
being transported beyond the seas, <n from any other cause whatsoever, it shall be lawful for the 
Court of Common Pleas at Westminster, by an order to be made in a summaiy way upon the ap* 
plication of the wife, and upon such evidence as to the said court riiall seem meet, to diipense wim 
the cuiic u iiiBice of the husband in anv case in which his concumiioe is required by this act cr olfaer- 
wiae; and aD acts, deeds, or suirenden^ to be done, executed, or made fay the wdb in punuanoe of 
such Older, m regard to lands of any tenure, or in regard to money subject to be invested in the pur- 
chase of lands, shall be done, executed, or made by^her hi the same manner as if she were a me 
■sfe, and when done, executed, or made by her, rfiall (but without prejudiee to the lights of the boa- 
band as then existing indeoendently of this net) be as good and vahd as tfwy would have been if tfas 
hnshand had concurred," doc. 
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make it conform more closely to the language of the act,) by introducing 
the words " to dispose of, release, surrender, or extinguish,** in lieu of the 
words, "to make disposition of and to convey;" and also by substituting 
for the statement that the husband had << left England some years since, 
and had not since returned to this country," an allegation that the par- 
ties were living apart under sentence of divorce. It appeared that the 
conveyancer, who acted for the purchaser, had objected to the sufficiency 
of the rule as drawn up. 

Per curiam. It is certainly better that the language of the statute 
should be adhered to as closely as possible. It is not inconsistent with 
the rule as at present framed, that the parties may be living abroad to- 
gether. 

The rule was accordingly drawn up in the following form : — 
♦3811 " ^^ ^^ ordered that the said Ann Tanner Duffill be *at liberty, 
J by deed or surrender to dispose ofj release, surrender y or extinguish 
all her estate and interest of and in the hereditaments and premises in 
the said affidavit mentioned, to such person or persons as she may think 
fit, without the concurrence of her said husband, it appearing to the court 
by the said affidavit, that the said Henry Holland Duffill is living apart 
from his said wife by sentence of divorce. 



BADMAN V. PUGH. 

Where the defendant delrrera'a {dea duly signed by ooanael, and aflerwazda, under a jadge*B order, 
ddivera additional pleas without such signature, qvare, whether the plamtiff can treat such addi- 
tional pleaB as nulhties; but 

Hehi, that the piaintifT was not entided to sign judgment upon the whole dedaration as for want of 
a plea; inasmuch as even assuming the additionsd pleas to be nullities, they did not avoid the firet 
plea, which was well pleaded. 

A rule making a judge^s order a rule of court was dated the 16th of July, and entitled " as of Trinity 
term" preceding: Heid, to be properly drawn up. 

By the onler the judgment was set aside, with costs to be taxed: they were taxed at 6/. 5«., and not 
piud. The rule of court recited the order verbatim, and ordered the payment of the costs of making 
the order a rule of court; which were afterwards taxed. A fi. fa, was sued out directing the she- 
riff to levy 9L (is. Sd^ as the sum which had been ordered to be paid to the rule of court, together 
with interest at four per cent (pursuing the form No. 8, appended to R. H. 2 Vict): Held^ that 
the ji./a. and the levy thereunder were irregular, the form (No. 8,) being applicable only to cases 
where the payment of a apteifir. mim of mone.y is ordered. 

On the lOth of March, 1842, a declaration in assumpsit in this action 
was delivered, consisting of four counts. On the 14th of the same month 
the defendant delivered a special demurrer to the first count, and the 
plea of non-assumpsit to the last three counts. On the 18th the demur- 
rer to the first count was set aside by a judge's order as frivolous; and 
on the 19th judgment was signed by the plaintiff on the first count for 
*'»ft'>1 ^^^^ ^^ * P^®*' ^^ ^^ ^^^ ^^^^ judgment was set •aside for ir- 
'^^ regularity by a judge's order, by which, however, leave was given 
to the plaintiff to amend the declaration on payment of costs, the amount 
of which was by a subsequent order fixed at 42., and ten days were al- 
lowed for the payment of that sum; at the expiration of which time, on 
failure of payment by the plaintiff, the defendant was to be at liberty to 
sign judgment for want of a joinder in demurrer. The costs not having 
b^n paid within the time allowed, the defendant signed judgment on the 
first count On the 6th of June, t^e defendant obtained a judge's order 
that he should be at liberty to add a plea of payment and a plea of set-off 
to the plea of non-assumpsit already pleaded to the last three counts. 
This order having been made a rule of court, pleas of payment and 

S 
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of set off were in due time delivered, with a copy of the rule of 
court: but the pleas so delivered were neither dated nor signed by 
counsel, and thereupon the plaintiff, on the 7th of July, signed interlo- 
cutory judgment for want of a plea to the last three counts of the decla- 
ration, and on the 9th served the defendant with notice of a writ of in- 
quiry before the sheriff: whereupon the defendant obtained a summons 
for setting aside this judgment on the last three counts; and on the 14th 
of July, an order was made by Coleridge, J., that the judgment so 
signed by the plaintiff on the 7th of July, should be set aside with costs 
to be taxed, to be paid by the plaintiff to the defendant, his attorney or 
agent On the 16th of July, the costs of setting aside the Judgment of 
the 7th were taxed, and allowed by the Master at the sum of 6/. 5«.; and 
the aUocaltar was endorsed on the order of Coleridge, J.; and that sum 
was on the same day demanded of the plaintiff's attorney, who declined 
to pay it, on the ground of his not havmg at that time received any in- 
structions from his client for that purpose. No other demand was made 
of payment of such costs. On the 'same 16th of July, a rule of r^oog 
court was drawn up, which was intituled as of Trinity term, 5 Vic- *■ 
toria, but dated Saturday, 16th of July, and which, after reciting verba- 
tim the order of Coleridge, J., of the 14th of July, made that order a 
rule of court, and further ordered that the plaintiff should pay to the de- 
fendant or his attorney the costs of, and occasioned by, that application 
to the court, to be taxed by one of the masters of the court The costs 
of that application and rule were afterwards taxed, but no notice of such tax- 
ation was given to the plaintiff's attorney. On the 18th of July, a writ 
of fieri facias was sued out by the defendant, directed to the sheriff of 
Middlesex, which was in this form: — "We command you that, of the 
goods and chattels of Henry Badman in your bailiwick, you cause to be 
made 9L 6j. 8i, which lately in our court before our justices at Westmin- 
ster, by rule of our said court, intituled < Trinity term, in the fifth year 
of the reign of Queen Victoria — Badman against Pugh, Saturday, 16th 
of July,' — were by the said court ordered to be paid by the said Henry 
Badman to the said John Pugh; and that, of the goods and chattels of the 
said Henry Badman in your bailiwick, you further cause to be made in- 
terest upon the said sum of 9L 6^. Scf., at the rate of 4/. per cent per annum 
from the 18th of July, 1842," &c &c By the endorsement upon the 
writ, the sheriff was directed to levy 9Z. 65. 8d, and interest thereon at 
4/. per cent per annum from the 18th of July, till paid, besides I65. for 
the writ, sheriff's poundage, officers' fees, costs of levying, and all other 
incidental expenses. The costs of the rule of court were never demand- 
ed of the plaintiff, and they formed part of the sum of 9{. 6f. 8d men- 
tioned in the said writ and the endorsement thereon. On the 1 8th of July 
the sheriff seized the plaintiff's goods under the writ, and on the 2dd an 
application was made by the plaintiff to Coleridge, J., at chambers, 
•to set aside the rule of court and the writ of Jim facias issued r#Qgj 
thereon, for irregularity; and upon such application an order was ^ 
made, that, upon payment by the plaintiff of 15L into court in a week, to 
abide the event, the sheriff should withdraw, and that all proceedings 
under the said rule of court should be stayed until the fifth day of the 
then next Michaelmas term. The sum of 15L was paid into court, and 
the sheriff withdrew the execution, pursuant to such order. 

Sir T. WildCf Serjt, in Michaelmas last (November 5th), upon an affi- 
davit of the foregoing facts, obtained a rule nisi to set aside the order of 
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CoLERiDOS, J.yOf the 14thof July, the rule of court of the 16th of the same 
month, and the writ ot Jifa. for irregularity; and that the sum of 15/., 
paid into court pursuant to the order of Coleridge, J., of the 23d of the 
same month, should be paid out of court to the plaintiff or his attorney. 

The learned serjeant submitted that as the added pleas were not dated 
or signed by counsel, the plaintiff was in a situation to sien judgment, 
and that therefore the last-mentioned order of Coleridoe, J., for setting 
aside the judgment was irregular — that assuming the order to have been 
right, the rule of court was wrongly entitled (upon this point he cited 
Tke King v. Pricey 2 C. & M. 212, 2 Dowl. P. C. 233,— that even if it 
were properly entitled as of the previous term, it could not be effectual 
as a judgment of that term under the statute 1 & 2 Vict c. 110, so as to 
warrant the issuing of the Ji fa, in vacation — that the ji fa. itself was ir- 
regular because there had not been any personal demand of the costs 
upon the plaintiff; because the writ was not in the form prescribed by 
the rule of court framed in pursuance of the stat 1 & 2 Vict c 1 10; and 
«o^.-i because the endorsement to levy the ^expenses and poundage was 
-I bad, (upon this point he cited Baker v. Sydee^ 7 Taunt 179, 
Archb. Prac. p. 416, 7th edit) — and that, at all events, the levy itself of 
such expenses and poundage, would be irregular. (a) 

Channelly Serjt., on a subsequent day in the same term (November « 
24th), showed cause upon affidavits by the managing clerk of the de- 
fendant's attorney, and by the plaintiff's late attorney. In the first of 
these it was sworn that, at the time the added pleas were delivered, the 
attention of the plaintiff's attorney was called to the fact of their not 
being either dated or signea; that the defendant's attorney suggested that, 
under the circumstances, no date or signature was necessary; and that the 
plaintiff's attorney acquiesced. It was also sworn that a copy of the rule 
and appointment to tax had been served on the plaintiff's attorney ; and 
it was further sworn, by the managing clerk, that the sum of 15/. never 
was paid into court under the judge's order of the 23d of July, but 
that the sheriff, having received the amount of the levy, had, under a 
judge's order, paid to the defendant's attorney 10/. 2^. 8(/., as the amount 
of the levy under the fieri facias. 

Sir T. WilfUj Serjt, (whose argument, as well as that of ChanneUj 
Serjt, is fully stated m the judgment of the court,) was heard in support 
of the rule. Cur. adv. vuU* 

TiNDAL, C. J., now delivered the judgment of the court (After 
stating the substance of the affidavits, his lordship proceeded thus. ) Upon 
these affidavits, my brother Wilde was compelled to abandon that part of 
•a86l ^'* ™'® which asked for the payment of the 1 51. out of *court, and 
-l also to relinquish his objection that no notice to tax the costs un- 
der the rule of court had been given to the plaintiff; but he still insisted 
— first, that the judgment signed on the 7th of July, for want of a plea 
to the last three counts of the declaration, was regular, and therefore that 
the order of my brother Cojleridoe, of the 14th of July, setting the judg- 
ment aside, and all the proceedings, ought to be set aside by the court; 
secondly, that, even if the judgment was irregular, and my brother Cole- 
ridge's order right, the rule of court was irregular, and ought to be 
set aside, because, the order having been made in vacation, the rule of 
court ought to have been intituled as of the next succeeding term; thirdly, 
that, if the rule of court was properly intituled as of the preceding 
(fl) It did not dkdiicllf appeir fion the dBBdaTilB that any poundage had been m &ct levied. 
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no form precisely applicable to this case, and as the order to pay costs to 
be taxed was in substance an order to pay the amount eventually allowed 
by the Master, the variation came within the saving clause of the rule 
prescribing the forms, by which saving it is declared that any variance, 
not being m matter of substance, shall not affect the validity of the writs 
sued out; for that no variance, in matter of substance was to be found in 
this writ from the form prescribed. But we think, that although the 
costs of setting aside the judgment, the amount of which had been ascer- 
tained by taxation before the rule of court was made, might be considered 
at that time a definite sum of money (though not specifically ordered by 
the court to be paid by the plaintiff), yet the costs of the rule, not then 
ascertained, could not be so considered; and that, as the form No. 9, ex- 
pressly points out how the costs of the rule are to be stated on the face 
of the writ, making the date of the taxation the period from which the 
interest is to commence, we must assume that the judges considered that 
statement material, and a matter of substance, so as to make the total 
omission of it an irregularity at least It is true that, in this case, the 
date from which the interest is to be calculated is, in fact, the date of the 
taxation of the costs of the rule, and is therefore the correct date; but there 
is nothing on the face of the writ to show such date; and to hold this 
writ sufficient would be, in effect, to hoM the form No. 9, to be alto- 
gether ^superfluous; and that, in all cases* even where the costs r*«Q| 
of the rule are included in the levy, the form No. 8, will be suf- L ^^^ 
ficient. 

We are therefore of opinion, that so much of the rule as seeks to set 
aside the writ and the levy under it should be made absolute ; and, as it 
becomes unnecessary to say any thing about the two remaining objections 
to the endorsement of the writ(a) and 4;he levy, the rest of the rule will, 
of course, be discharged. 

But we think that the best conclusion to this harassing proceeding 
would be, for the defendant to take, by consent, a rule, that, on payment 
of the costs of this application and refunding the costs of the writ and 
the sheriff's poundage within one week, the defendant shall be at liberty 
to amend the wfit, by substituting the sum of 6/. Ss, for that of 9L (}$, 
8tL at the commencement of the writ, and adding the clause for the costs 
of the rule, as prescribed by form No. 9, and at the same time omitting 
the costs of the writ and the sheriff's poundage in the endorsement, the 
plaintiff undertaking to bring no action ; otherwise, the rule must be made 
absolute for setting aside the writ and the levy under it(6) 

(a) Maule, J., in the ooune of tho ugnmnit, said — How does the endonement vitiate the writ! 
The endoreement is a mere directioD to the AaiS. If there were an endoraement on a jE. /& d£- 
recthig him to seise the freehold, would that vitiate the writ ifiBelf! 

(fr) The proposed arrangement not having been acquiesced in, die nde was drawn vaa for setting 
aside the wnt and levy, and the plaintiff brought an action of treipass against die deiaidant 

Chuinell, 8eijt, moved m this term to stay the prooeedings m the steond action; but the court 
were of opinion, that although they might have interposed, if tlie rule had been made absolute with 
eosts^ on tho ground that the costs had been awardeo to the plaintiff upon an implied undertaking 
that no action should be brought, as the case stood the plaintiff had not entered into any such imptieS 
engagement, and consequently they had no power to restrain him from pumiing his legal rights. 

Tbe plaintiff obtained a verdict, with 100/. damages. 
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The following guaniitoe,-i**<I hereby- guaranty B.'s account with A. for wines and spirits, to dis 
amount of 100/.'*^theie being at the time of die giving of such guarantee, an existmg aooouni 
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between A. and Bn upon which B. was inksbted to A. (though in a teas sum Ihan ]OOiL),waRhelil 
to be a gnaiantee for the payment of such existing account, and not to extend to fiituie supplies 
ol goodk ^ 

Assumpsit. The declaration stated that the plaintiffs, before and at the 
time of the making of the guarantee thereinafter mentioned, carried on 
the business of wine-merchants^ and that one John Jennings had, before 
the making of the said guarantee, applied to, and requested, the plaintiffs 
to supply him, on credit, with wine artd spirits, which the plaintiffs had 
consented, and agreed to do upon receiving the guarantee of the defend- 
ant thereinafter mentioned; and that thereupon the defendant, on the 
14th of April, 1838, in consideration that the plaintiffs, at the request of 
the defendant, would sell and deliver to the said John Jennings, upon 
credit, certain wines and spirits, to wit, all such wines and spirits as the 
said John Jennings should have occasion for and recmire, promised the 
plaintiffs to guaranty the account of the said John Jennings with the 
plaintifis, to the amount of lOOL The declaration then alleged, that the 
plaintiffs confiding in the said promise, did afterwards sell and deliver 
to the said John Jennings, on credit, divers large quantities of wine and 
spirits, which the said John Jennings then had occasion for and re- 
quired of the plaintiffs, at and for reasonable prices then agreed upon by 
and between the plaintiffs and the said John Jennings, amounting to a 
laree sum, to wit, 300[.; that although the said credit had expired, yet the 
said John Jennings had not, although requested so to do, paid for the 
same or any part, of which the deiendant had notice; and that the de- 
fendant had not, although requested so to do, paid to the plaintiffs the 
sum of 100/. or any part thereof, on account of the said wines and spirits, 
pursuant to his said guarantee. 

•3931 *'^*^® defendant pleaded, first, non-assumpsit(a) secondly and 
•' thirdly, two other pleas, upon which nothing turned, and which 
before the argument were struck out of the record by agreement; fourth- 
ly, payment by Jennings, and acceptance by the plaintiffs of 8002. in sa- 
tisfaction. 

The replication traversed the payment and acceptance in satisfaction; 
upon which issue was joined. 

The cause came on to be tried before Tindal, C. J., at the adjourned 
sittings for London after Michaelmas term 1841, when a verdict was 
found for the plaintiffs^ damages 200L sulyect to the opinion of the 
court upon the nillowing case, with liberty (ox either party to turn the 
same into a special verdict; the court to have the same power to amend 
the record, if necessary, as a judge at nisi prius: 

The plaintiffs are wholesale wine-merchants, carrying on business in 
Mark Lane, in the city of London, under the style and firm of Allnutt 
and Arbouin. The defendant is a brickmaker, residing near Sitting- 
bourne in Kent Previously to the guarantee hereinafter mentioned 
being given, viz. on the 3d of April, 1838, the plaintifiis had supplied spirits 
to John Jennings, mentioned in the declaration and in the guarantee here- 
inafter mentioned, to the amount of 832. 1«. 

John Jennings, at the time when the spirits were supplied as aforesaid, 
and also at the time when the spirits were supplied as hereinafter men- 
tioned, kept the King's Hotel at Canterbury. 



(a) QMcrs, whether the plea of non-Msaniwit admiti the rnaUer staled by wa.:f of mdnesmsirf 
to the promiae, namely, that Jennings applied \t» finrtfaer credit, and that the plaintiff agieed to giva 
endi finther credit lyon receiving the praiparfigs giiaiintee mmtifliied m die T 
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On the 14th of April, 1838, the defendant, at the request of Jennings, 
and on the application of Mr. Simons, the commercial traveller of the 
plaintiffs, signed *and gave a guarantee, of which the following is r»oQ4 
a copy, and which guarantee was written by Mr. Simons: — *■ 

'< Messrs. Allnutt and Arbouin, 50 Mark Lane. 

"Sirs, — I hereby guaranty Mr. John Jennings's account with you 
for wines and spirits, to the amount of 100/. ^ (Signed) E. Ashenden. 

" Sittingbourne, April 14th, 1858."* 

At the time when the defendant gave and signed the said guarantee, 
addressed to the plaintiffs as aforesaid, the only account between Jennings 
and the plaintiffs was the account for tlie said spirits so supplied as afore- 
said, to the amount of 832. Is., the said supply of spirits being the only 
transaction which the plaintiffs and Jennings had had together prior to 
the time when the said guarantee was given. After the guarantee had 
been given, the plaintiffs continued upon the orders and at the request of 
Jennings, to supply him from time to time with spirits up to the 24th 
of November, 1840. 

Between the date of the guarantee, and the said 24th of November, 
1840, the plaintiffs, from time to time, sold and delivered to Jennings, 
upon credit (which had expired before the commencement of this suit,) 
spirits of the value altogether of 8141. 3s. 4(f., at prices amounting to that 
sum, and the plaintiffs, between the date of the guarantee and the said 
24th of November, 1840, received payments from Jennings to the amount 
of fill/. 14s. 2(/, on account of the spirits so supplied, leaving a balance 
against Jennings in favour of the plaintiffs upon the whole account, of 
218/. 9s. 2c{.,(a) which was the amount due to the plaintiffs from Jennings 
at the commencement of this suit 

Before the commencement of this suit the defendant had notice of the 
facts above stated, and was requested *to pay the plaintiffs, under r.Qgjg 
his aforesaid guarantee, the sum of 100/., part of the moneys so l- 
due from Jennings to the plaintiffs for spirits so supplied as aforesaid; 
which the defendant refused to do. 

The questions for the consideration of the court are, first, whether the 
said guarantee was binding upon the defendant in point of law; secondly, 
whether the same was a continuing guarantee.(6) 

If the court shall be of opinion that the guarantee was binding upon 
the defendant in point of law, and that the same was a continuing gua 
ran tee, the verdict is to be entered for the plaintiffs for 100/. da- 
mages. 

If the court shall be of opinion that the guarantee was not by law bind- 
ing upon the defendant, or that it was not a continuing guarantee, a ver- 
dict is to be entered for the defendant 

Channelly Serjt, (with whom was Peacock^) for the plaintiffs. The first 
question is, whether this is a binding guarantee; and it is submitted that 
a sufficient consideration appears on the face of it Haigh v. Brooksj 
10 A. & E. 309, (S. C, in error, ib. 323; 2 P. & D. 477, S. C, in error, 
3 P. & D. 452,) which was an action of assumpsit on a promise made by 
the defendant in consideration that the plaintiffs would eive him up a 
guarantee then held by them, is in favour of the present plaintiffs. There, 
5ie guarantee was in these terms: — Messrs. H. (the plaintiffs,) in consi- 

(a) nk wodd apparently leaTe 16L doe on tfao oAi aoooont 

(6) Theaa qiiestioiiB appear to be rabatantiaUy ttie nme; aa mikai the guaianlee idaied to gpodt 
M be #iifr«efiiaii% delhoed, it would fcil to be binding fiir want of c 
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deration of ycur being in advance to L. in the sum of 10,0002. for the 
purchase of cotton, I do hereby give you my guarantee for that amount, 
on their behalf, J. B." It was held by the Court of Queen's Bench, and 
•QQfil afterwards by the Exchequer Chamber, that the guarantee *did not 

^ necessarily imply a past advance, and that, on a trial, the plaintiffs 
might have given evidence to show that future advances were contem- 
plated. [Cresswell, J. The main ground for the decision in that case 
was, that the thing given up was of some value.] Raikes v. Todd, 8 A. 
& E. 846, 1 P. & D. 138. It is submitted that the words of this guaran- 
tee, by fair and necessary intendment, mean wine and spirits not already 
furnished, but to be supplied. In Kennaway v. Treleavafiy 5 M. & W. 
498, it was held that a suflScient consideration was disclosed on the face 
of a guarantee, which was in these words: — " I hereby guaranty to you 
the sum of 250/., in case Mr. P. should make default in the capacity of 
agent and traveller to you." With respect to the second question, if this 
is a binding guarantee, it is clearly a continuing one. In Mayor v. haac, 
(> M. & W. 605, the guarantee was as follows: — << In consideration of your 
supplying my nephew V. with china and earthenware, I guaranty the 
payment of any bills you may draw on him on account thereof, to the 
amount of 200/." It was held that the guarantee was a continuing one, 
and that the defendant was liable upon it, although, after the guarantee, 
goods to a greater amount than 200/. had been supplied to, and paid for 
by, V. Here, the guarantee is clearly given, not for any particular wine 
and spirits, but for wine and spirits generally. This case is distinguish 
able from Jenkins v. Reynolds, 3 B. & B. 14, 6 J. B. Moore, 86, for therft 
the guarantee contained no statement of what the account was for; and 
as the nature of the consideration did not appear, it might be for an il- 
legal debt 

Bompasy Serjt, for the defendant, was stopped by the court 
•3971 *TiNDAL, C. J. Applying to this guarantee, that rule of construc- 

J tion which has been so often laid down, that we must give to the 
words used their natural meaning, I do not see how this can be considered 
as a prospective guarantee; and if not, there is no consideration disclosed 
upon the face of it The words are, ^ I hereby guarantee Mr. John Jen- 
nings's account with you for wine and spirits, to the amount of 100/." 
By << account," I understand the parties to mean some account contained 
in some ledger or book; and the case shows that there was such an account 
existing at Uiat time. The natural construction of the guarantee there- 
fore is, that it relates to that account In order to hold the construction 
contended for to be the sound one, we must say that the word means 
some account between the parties, which is to run on until a future time; 
but we cannot come to that conclusion when it is shown that there was, 
at the time that the guarantee was given, an account to which it might 
apply. I think the proper construction of the instrument is, that it is an 
undertaking merely to be answerable for some existing account 

Erskine, J. lam of the same opinion. The question which we have to 
determine is, not whether a good consideration appears on the face of the 
declaration, but whether a good consideration is disclosed on the face of the 
document itself. If mv brother Channell could have established his first 
position, he would probably have had little diflSculty with respect to the 
second ; for if the operation of the instrument was prospective, it seems 
to me that it would have been a continuing guarantee. But, as has been 
stated by the Lord Chief Justice, the document contains no express words 
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which point to any prospective supply of goods, neither does any thing ap- 
pear froir which it can be inferred that the parties contemplated any such 
supply. The primary ^meaning of the language used can only r*QQo 
have reference to an existing account ■- 

Cresswell, J.(a) The utmost that can be said on behalf of the plaintiffs 
is that the guarantee is ambiguous. If I am to put a construction upon it, 
I should say that it applies to some present existing account 

Judgment for the defendant (b) 

(a) Mauli, J., was absent from indispoBitian. 

{Jb) Had mercantile witnesBea been examined at the trial, it ia probable that they would have ooo- 
cnrred in stating, that the word <* account" in this guarantee, would be understood in the oommer* 
dal world, as equi^ident to the word "^dealmgs." 

It may also be observed, that the guarantee was ibr an aocoimt between a publican and bis wine 
merchant ''to the amount of lOi)L\' and that the existing aooount, or existing item of account, ooo- 
aisted of one sum (resultmg from a sing^ dealing) of b:U 1«. 

And see further as to continuing guarantees, Hitchcock y. Hun^ty^ post, 559. 



♦GIBSON and Others, Assignees of GEORGE MARTIN, a r^^^^ 
Bankrupt, v. BRUCE and Another. L ^^* 

In 1837 A^ being in embarrassed drcumstanoes, executed a deed to secure to his crediton a oompo* 
sition of 7«. in the pound. B., a creditor, refused to sign the deed until A. made B. a promise lo 
give him security lor the difierenoe between the composition and the full amount of the debt 
Pureuant to that agreement A. subsequently handed over to B. hjs promisBoiy notes, payable to 
B. or order. ^. endorsed the notes, and paid them in to his bankers at lieeds, to whom B. was 
in the habit of endorsing all bills and notes received by him, and drawing generally on account. 
When the notes were at maturity the London correspondcntB of the Leeds bankers presented them 
to Am by whom they were paid. A. continued to deal with B. down to his bankruptcy (in 1840) 
without ever complaining of the transaction or attempting to set off the payments made in renect 
of the notes against the subspquent demands of B. against him. No evidence was given to show 
the state of the account between B.and the Leeds banken at the time of ^ payments, or that A. 
knew the character in wluch the notes were held by the bankers who presented them. In an ac- 
tion for money paid by A. to the use of B., brought by the assignees of A. to recover back the 
amount of these notes, the judge left it to the juiy to say whether or not the payment was volun- 
tary, and told them that if the payment was made to the bankera as agenti only, it must be ocn- 
flidered as voluntary; and that if they found the payment to be vohmtaiy, and to have been made 
with a full knowledge of the circumstances, they must find for B., otherwise for the plaintifls. 
rhe court directed a new trial, in order that the attention of the juiv might be more precisely called 
to the questkm— whether A. knew the character in which the bankora presented the notes for 
payment, namely, whether as agents of B. or as hoklere for value. 

Assumpsit, brought to recover money alleged to have been paid by 
Martin, before his bahkruptcy, to the use of the defendants at their re- 
quest Plea: non-assumpsit. 

At the trial before Tindal, C. J., at the sittings in London after last 
Trinity term, it appeared that Martin, being in embarrassed circumstances, 
on the 15th of February, 1837, entered into a deed of composition with 
his creditors to secure to them the payment of Is. in the pound upon the 
• amount of their respective debts. The defendants, amongst other credi- 
tors, executed the deed ; but before they did so they obtained from Mar- 
tin a ^promise that he would give them security for the difference rmAt^ 
between the amount of the composition and the amount of their »• 
original debt Pursuant to that agreement, Martin subsequently gave 
the defendants certain promissory notes, payable to themiselves or order, 
which notes the defendants endorsed and paid into their bankers, Messrs. 
Williams, Williams, Brown, and Co., at Leeds, who endorsed and re- 
mitted them to their London correspondents, Brown, Jansou, and Co. 
The latter afterwards presented the notes to Martin, who took them »'n 
The defendants were in the habit of endorsing and paying into their 
oankers all securities which they received, and of drawing, generally on 
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account Martin continued to deal with the defendants from the pay- 
ment of the notes until his bankruptcy in October, 1840, fnd never 
complained of the transaction, or claimed to set off the money so paid by 
him against their subsequently accruing demands against him. The pre- 
cise state of the account between the defendants and their bankers at the 
time the notes in question were endorsed and handed over to them was 
not shown; neither did it appear that Martin, at the time of paying the 
notes, knew the character in which they were presented by the bankers, 
whether merely as agents or as endorsees or holders for value. 

For the defendants, it was contended that the payment of these notes 
was a voluntary payment by Martin, with a full knowledge of all the 
circumstances, and therefore that the transaction could not be re-opened 
and the money so paid recovered back; and fVilson v. Aay, 10 A. & E. 
82, 2 P. & D. 253, was cited. There the plaintiff being about to com- 
pound with his creditors, the defendant, a creditor, refused to subscribe 
the deed unless he were paid in full; the plaintiff, to obtain his signature, 
♦4on 8*^® * ^'^' payable to the * defendants' agent for the difference 
-I between 20s. in the pound and 8«., the proportion compounded 
for; the defendants then signed the deed: the plaintiffs did not honour the 
bill when due, but on subsequent application he paid it, some months 
after the dishonour, by two instalments to the payee, and the defendants 
received the money; the other creditors were paid according to the deed. 
It was held that the plaintiffs could not recover back the amount paid to 
the defendants above Ss. in the pound; for that the transaction had been 
closed by a voluntary payment, with full knowledge of the facts, and 
ought not to be re-opened ; and that it made no difference that the sum 
m question had not been recovered by action. 

On the part of the plaintiffs it was submitted that the assignees were 
entitled to recover the amount of the notes; because inasmuch as these 
had been extorted from the bankrupt in fraud of the other creditors, the 
subsequent payment of them to the endorsees could not be considered as 
a voluntary payment 

His lordship in leaving it to the jury to say whether or not the payment 
by Martin was voluntary, told them that if made to the bankers as agents 
only for the defendants it must be considered as a voluntary payment; 
and that if they thought the payment to have been voluntary and with a 
full knowledge of the circumstances, their verdict, upon the authority of 
the case of fVilaon v. iJay, must be for the defendants, otherwise for the 
plaintiffs. 

The jury having returned a verdict for the defendants. 

Sir T. Wilitj Serjt, in Michaelmas Term last, obtained a rule nisi for 
a new trial, on the ground of misdirection, and that the verdict was 
against the evidence.(a) 

*402l *BompaSy Serjt, (with whom was F, Robinson) in the same 
-I term showed cause. As the court gave no opinion on the point 
of law, the argument of counsel is not reported. The learned serjeant 
cited the following authorities. Cockshotl v. Bennetly 2 T. R. 763; BU- 
bit V. Lumleyy 2 East, 469; Smith v. Cuffy 6 Maule & S. 160; Brisbane v. 
Dacresy 5 Taunt 143; Farmer v. Anmdely 2 W. Bla. 824; Lowry v. fiotir- 
dieuy 1 Dougl. 468; The Duke de Cadaval v. Collins^ 4 A. & E. 858, 6 N. 
k M. 324; and Kelly v. Solaris 9 M. & W. 54. 

Sir T. fFUdej Serjt, contr^ cited Smith v. Bromley^ contained in a note 
(a) See ttie gromida oo which ttie rule was moved for, itated, post, pi 404. 
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to Jones v. BarkUy^ 2 Dougl. 684; Bromung v. Morrisy Cowp. 790; Bize 
V. Dicksarij 1 T. R, 285; Grove v. Duboisj lb. 112; Martin v. MorgoHf 
1 Br. & B. 289; Stevens v. Lynchy 12 East, 38; J»//7iiw v. Duncofij 6 B. 
& C. 671, 9 D. & R, 741 ; Tuck v. Tookcj 9 B. & C. 437, 4 M. & R. 393 j 
and Turner v. Hoole, Dowl. & R. N. P. 27.(a) 

TiNDAL, C. J., now delivered the judgment of the court 

This was an action of assumpsit for money paid by the bankrupt 
to the use of the defendants at their request; to which the defendants 
pleaded non-assumpsit, with two other pleas which it is not material now 
to consider. At the trial before me at Guildhall at the sittings after 
Trinity Term last, it appeared that Martin, some time before his bank- 
ruptcy, being then in embarrassed circumstances, executed a deed of 
composition to his creditors, in order to secure the payment of so much 
in the *pound, and that the defendants, amongst other creditors, r^AQ^ 
executed the deed, but that the defendants, before they would ex- *• 
ecute, obtained a promise from Martin that he would give security for 
the payment of the whole of their debt It appeared also that Martin, 
after the execution of the deed in pursuance of such agreement, gave the 
defendants his promissory note payable to themselves, or order, for the 
difference between the amount of the composition and the amount of 
their debt; which promissory notes were endorsed by the defendants, 
and paid by them into the hands of their bankers at Leeds, and after- 
wards, upon being presented by the London correspondents of the Leeds 
bankers the amount of the notes was paid by Martin. It was further 
proved by the defendants, in order to show that this was a voluntary pay- 
ment on the part of Martin, that he continued to deal with the defendants 
for three years after this payment of the notes, and never complained of 
the transaction, or that he attempted to set off the payment against the sub- 
sequent demands which the defendants had agamst him. It appeared, 
however, on the cross-examination of the defendants' witnesses, that the 
defendants were in the habit of paying in to their bankers sill the securi- 
ties they received, and drawing on them as they wanted money. 

Upon the state of facts the defendants' counsel insisted at the trial that 
the payment of these notes was a voluntary payment by Martin with a 
full knowledge of all the circumstances, and that, consequently, the trans- 
action could not be re-opened and the money recovered back, referring 
to the case of WiUon v. Ray, 10 Ad. & E. 82, 2 P. & D. 253, as an au- 
thority directly in point And thereupon I left it to the jury to say 
whether the payment was voluntary or not, telling them, that if the pay- 
ment was made to the bankers *as agents only it must be consi- c^^qa 
dered as a voluntary payment; and that if they found the payment •■ 
to be voluntary and made with a full knowledge of the circumstances, 
then, upon the authority of the case referred to, they should find their 
verdict for the defendants, otherwise for the plaintiffs; upon which di- 
rection the jury found for the defendants. 

In Michaelmas term last my brother Wilde obtained a rule to show 
cause why there should not be a new trial, on the ground, first, of misdi* 
rection ; secondly, that the verdict was against the evidence. The mis- 
direction complained was the adopting as law the decision of the Court of 
Queen's Bench in the case before cited; and it was stated by my brother 

(a) The learned aeojeant atated, iiaii the private notea of Lord Tenterden, (which were handed 
.ip to the court), that the report of thia caae waa enoneoua in atating that the defendant procee d e d 
againrt the plaintiflf on the bJOa; for the billa were outatanding in the handa of thiid partiea, wfaa 
received payment 
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Wilde, that the main object of his motion was to review the grounds of that 
decision. The verdict was contended to be against the evidence in the 
cause, on the ground that the notes having been endorsed by the defend- 
ants and paid in to their bankers at Leeds, under the circumstances stated, 
the bankers became the holders of the notes for value, and there was no 
ground for supposing that Martin knew or indeed could know if the fact 
were so, that the notes were not presented for payment by them as such 
holders for value, in which case the payment by him must have been in- 
voluntary on his part And it was further stated that this view of the 
case was not distinctly left to the jury. 

We have heard a very learned and laborious argument on both sides 
upon the first ground ; but as the rule of law laid down by the Court of 
Queen's Bench, if it be not correct, ought rather to be overruled by a 
court of error than a court of co-ordinate Jurisdiction, and as we feel our- 
selves justified upon the second ground of objection in sending this case 
to a new trial, and thereby giving either party the opportunity of putting 
*4nsl ^^® question of law on the record, we give no opinion 'on that 
-I question. But upon the question of fact we think sufficient 
weight may not have been given by the jury to the evidence attending 
the payment of these notes, whether such payment was voluntary or not; 
and that it would be more satisfactory that this question should be submit- 
ted to a second jury with their attention called and directed to the precise 
point, — whether Martin knew that the bankers were presenting the notes 
as agents of the defendants, — which does not appear to have been left to 
them on the former trial. 

For these reasons we think the rule should be made absolute for a 
new trial, and that the costs of the former trial should abide the event oi 
the second. Rule absolute accordingly 



BLYTH and Another v. SMITH. 

In m acdoD fay A. tgainie B., B. gaTe noCioe to G. agaimt whom B. had a reraedv over, to oams 
in and defend Hie action. C. refuaed to do 8o» but did not prohihit B. from continumg the defence. 
B. auflered judgment fay de&ult, and watched ihe prooeedingB under the writ €i^ inquiiy, putting 
A. to tf&e proof of his cbim. 

At ttie trial of the action owr fay B. against C. the jury included in their verdict ibe coatB incurred 
by H. in the ibnner action, no objection bein^ then tdcen bgr C. to tlie right of B. to recover toch 
costs. The court refused to distiufo the verdict, being of opinion that there was evidonce to go to 
the juiy that C. had sanctioned the incurring of these costs. 

Assumpsit. The declaration, after setting out a contract of charter, 
dated the 27th of April, 1837, between the defendant as managing owner 
of the schooner The Rapid of the one part, and the plaintiffs and Thomas 
Blyth deceased, freighters of the said vessel of the other part, whereby 
that vessel was let on hire or freight to the said freighters, and stating 
mutual promises, alleged that afterwards and in the lifetime of Blyth, and 
*406l ^^^^^^ ^^^ ^^ vessel so remained in their *said service, under 
J and by. virtue of the said charter, and on the terms thereof, to wit, 
on the 24th of November, in thte year aforesaid, the plaintiffs and Blyth 
caused to be shipped at Port Louis, in the island of Mauritius, on board 
the said vessel, a cargo of lawful goods and merchandize, to wit, 3348 
bags of Mauritius sugar, in good order and well conditioned, of great va- 
lue, to wit, of the value of 12,000/., belonging to W. Little, B. Roberts 
and J. T. Mitchell, and 283 bags of Mauritius sugar in good order, &c., 
&c belonging to R. F. Gower, A. L. Gower, G. S. Walters and E. Gower, 
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which goods and merchandize for certain freight and reward to be there- 
fore paid to the plaintiffs and Blyth, were, for the said respective owners, 
to be taken care of, and safely and securely carried and conveyed by the 
plaintiffs and Blyth, in and on board the said vessel from Port Louis to 
London, and there to be safely and securely delivered in the like good 
order and well conditioned at London, the act of God, &c., excepted ; 
that afterwards, to wit, on, &c., the said vessel then remaining in the said 
service of the plaintiffs and Blyth, under and by virtue of the said char- 
ter, and on the terms thereof, sailed on her said voyage from Port Louis 
to London, laden with the said goods and merchanaize; that although 
the plaintiffs and Blyth had always observed and performed all things 
in the said charter mentioned on their part and behalf to be observ^ 
and performed, yet the defendant had disregarded his promise in this, 
to wit, that the said vessel, after the making of the said charter and be- 
fore the time she so as aforesaid entered into the said service of the plain- 
tifis and Blyth was not made, nor was the said vessel when she so en- 
tered into the said service, or at any time afterwards, tight, stanch, or 
substantial, or in any respect fit or ready to receive on board a cargo of 
the plaintiffs and Blyth; and in this, to wit, that during the continuance 
of the said 'vessel in the said service of the plaintiffs and Blyth rt^Anj 
under the said charter party, the said vessel was not well or suffi- *■ . 
ciently tackled or apparelled, as was usual for vessels in the merchant 
service, or for the execution of the aforesaid voyages, nor was the said 
vessel nor were her stores, tackle, or appurtenances kept, as far as was 
practicable, in good or sufficient repair, although no act of God prevented 
the said vessel from being made or kept tight, stanch, or substantial, or 
fit and ready to receive the said freighters' cargo on board, or well and 
sufficiently tackled or apparelled, or prevented the said vessel, her stores, 
tackle, appurtenances, or any of them, from being kept in good and suf- 
ficient repair as in the said charter agreed in that behalf as aforesaid ; 
whereby and by means of the premises and of the said vessel at the time 
she so as aforesaid entered into the said service of the plaintiffs and of 
Blyth, and from thence continually until and at the time of the said 
goods and merchandize, to wit, the aforesaid sugar being damaged and 
destroyed as thereinafter mentioned, not having j)een made, nor being 
tight or stanch or substantial, and not by reason or means of any act of 
God, &c. large quantities of water, after the said vessel had sailed as 
aforesaid on her said voyage from Port Louis for London, and whilst she 
was on her said voyage with the said goods and merchandize on board 
as aforesaid, and whilst the said vessel remained in the said service of 
the plaintiffs and Blyth, under and by virtue of the said charter, and on 
the terms thereof, to wit, on the 25th of November, in the year aforesaid, 
penetrated through the sides and bottom of the said vessel and the seams 
thereof into the hold of the said vessel, and then and there destroyed a 
large quantity, to wit, 2000 bags of the said sugar, and then and there 
greatly damaged the residue thereof, and thereby the plaintiffs and Blyth 
then became and were wholly unable, safely or securely to * carry i-^^qq 
or to convey to London, or there safely or securely to deliver in *■ 
such good order or well conditioned as aforesaid, the said goods or mer- 
chandize, or any part thereof, to the said respective owners thereof, and 
had lost and been deprived of the freight which they would have earned 
thereby, and they the plaintiffs and Blyth thereby became and were an- 
swerable to the said respective owners of the said goods and merchandize 
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for the aforesaid destruction and damage thereof, and became and were 
liable to compensate them for the same; and by means of the premises, 
not only had the plaintiffs, since the death of Blyth, been compelled to 
pay, and had paid to the said respective owners of the said goods and 
merchandize, to wit, the said W. Little, &c., &c. large sums of money, 
amounting to a large sum to wit, 50001. as and for compensations to the 
said owners respectively for the said destruction and damage of the said 
goods and merchandize; but also the plaintiffs since the death of Blyth 
had been compelled to pay, and had paid, to the said owners respectively, 
divers large sums together amounting to a large sum, to wit, 1000/. as 
and for the costs of the said owners respectively in certain actions brought 
by those owners respectively in H. M.'s Court of Queen's Bench at 
Westminster, against the plaintiffs and Blyth in respect of the said de- 
struction and damage of the said goods and merchandize, and to recover 
from the plaintiffs and Blyth compensation for the same; and the plain- 
tiffs by means of the premises had also necessarily incurred a great ex- 
pense, to wit, an expense of 1000/. in and about tkeir defence to the said ao^ 
tionsj and in and about the inveatigating of the circumstances attending ths 
said destruction and damage of the said goods and merchandize. 

The declaration also contained the common indebitatus counts, and a 
count upon an account stated. 

♦4091 P^^> ^^^^ ^^^ — fi^^st, non-assumpsit, except as to *834/. 10*. 
•I which was paid into court; and seventhly, that the plaintiffs had 
not been compelled, nor had they paid to the said respective owners of 
the said goods and merchandize, the said sum of 5000/., or any part 
thereof, as and for compensation to the said owners respectively, for the 
said destruction and damage of the said goods and merchandize, and the 
plaintiffs had not been compelled to pay, and had not paid, to the said 
owners respectively the said sum of 1000/., or any part thereof, as and 
for the costs of the said owners respectively in the said actions brought 
by those owners respectively, for the said purposes in the declaration 
mentioned, in manner and form as in the said declaration mentioned; 
• concluding to the country. Issue thereon. 

At the trial before Tindal, C. J., at the sittings in London, after the 
last term, the following facts appeared: — The Rapid sailed from London 
under the charter set out in the declaration, in May, 1837, and arrived 
at the Mauritius on the 5th of August. She then undertook an interme- 
diate voyage to the Cape of Good Hope; after which, namely, in No- 
vember, she was put up, by the plaintiffs' house at the Mauritius, as a 
general ship for London, and amongst other goods, received on board 
3348 bags of sugar for Rickards, Little and Co., and 283 bags for A. A. 
Gower, Nephews and Co. On the 1 9th of December, the vessel sailed 
from the Mauritius, but in a few days she was compelled to return in a 
disabled state, and to unload. Part of the sugars, amounting to 979 bags, 
were found damaged, and being unfit for re-shipment were sold. After 
being repaired at the Mauritius, she sailed for London on the 7th of 
February, 1838, with the residue of her cargo, and arrived there on the 
22d of May. 

Rickards and Co. and Gower and Co. having commenced actions against 
the present plaintiffs to recover the value of the sugars so sold at the 
♦4101 MsLuritius, the *solicitors of the plaintiffs sent to the defendant the 
-> following notice: — 
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"January 24th, 1 839. 
« Ship Rapid. 

"Gentlemen, — We are instructed to give you notice that Messrs. 
Little and Co. (Rickards and Co.) have commenced an action against 
Messrs. Blyth, the charterers of the above ship, in H. M. Court of Queen's 
Bench, to recover damages for the non-delivery of certain goods and 
merchandize shipped by the plaintiffs on board the said ship at the Mau- 
ritius, to be carried and conveyed therein to London. The plaintiffs al- 
lege in and by their declaration in their said action, that the delivery of 
the said goods was not prevented by the perils of the seas, and indeed 
you are aware that the ground of the said action is the alleged unsea- 
worthiness of the said ship. Under these circumstances, and as in case 
of the plaintiffs' recovery against the said charterers in the said action, 
the latter would have recourse to you as the owners of the said ship, for 
all such damages, we do hereby invite you to take upon yourselves the 
defence of the said action, and do give you notice that Uie defendants 
will hold you responsible at law for all damages, loss, costs, charges, and 
expenses to be by them sustained in or relating to the same." 

Shortly afterwards the defendant was furnished with copies of the 
particulars of the claims respectively made by Messrs. Rickards, Little 
and Co. and Messrs. Gower and Co. On the 19th of February, 1839, the 
plaintiffs' solicitors wrote again to the defendant to inquire whether he 
mtended to settle the foregoine claims, or to defend the actions. On the 
22d they received from the defendant's attorney the following answer: — 

" I am instructed by my client to say that he declines to take up the 
defence of Messrs. Blyth to the actions *brought against them by r^^n 
Messrs. Rickards and Co. and Messrs. Gower and Co." ^ 

When it became necessary to plead, the defendant again received no- 
tice, and was required to furnish evidence in answer to the actions. The 
plaintiffs not obtaining the requisite assistance, and beins advised that 
they had no defence to offer, suffered judgment to go by deiault, and upon 
the execution of writs of inquiry, put the parties to the proof of their 
respective claims. Messrs. Rickards and Co. recovered 1503/. and 58iL « 
for costs, and Messrs. Gower and Co. 110/. 4^. and 27/. IBs. 4d, for costs: 
which sums the plaintiffs paid and now sought to recover, together with 
the costs incurred in resisting the two actions. 

The jury having found for the plaintiffs, damages 1756/. 14^., 

Shee, Serjt, on a former day in this term, obtained a rule niH for a 
new trial, or to reduce the verdict to nominal damages,(a) or, by the 
amount of the costs incurred by the plaintiffs in defending the two actions, 
which he contended the plaintiffs could not claim from the defendant 

Chatmellj Serjt, (with whom was Bavill) now showed cause. As to 
the objection that the plaintiffs cannot recover the costs incurred by them 
with respect to the two actions brought against them, this case is clearly 
^distinguishable from the case of an accommodation acceptor. r^A^o 
For as he is clearly liable to the holder for an ascertained amount, *- 
he is not justified in putting the drawer to any costs in recovering upon 
the bill. Here, the damages were unliquidated; and having suffered 
judgment by default, the plaintiffs were bound to appear at the execution 

(a) On tfie graond that bj the tenni of the charter paitf the contract of the Aipperwn with the 
ovmen, and not with the freighten; and, oonnquently, that having paid money which they wen 
not legally liable to pay, they had paid it in their own wrong, and could not recover it from the 
defendant On ibe aiigument, however, the cooit held, that this point was not open to the da* 
itadant, it not having been taken at ttw txieL 
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• 
of the writs of inquiry and put the parties to the proof of their claims. The 
course taken by the plaintiffs was a reasonable and proper one throughout. 
They gave the defendant notice of the actions^ and offered to place the 
defence in his hands, and on his refusal, adopted the course which ap- 
peared to be most beneficial to the defendant 

6Viee, Serjt, (with whom was Cleasby,) in support of the rule. It is 
submitted that the defendant is not liable to the costs of defending the 
actions; for such costs are not a necessary consequence of any breach of 
contract by the defendant In Shm-t v. Kallowayj 11 A. & E. 28, it is 
said by Lord D£Nman, " No person has a right to inflame his own account 
against another, by incurring additional expense in the unrighteous re- 
sistance to an action which he cannot defend. The circumstance relied 
on, that the damages were unliquidated, makes no difference." [Tin- 
DAL, C. J. You would have had just ground of complaint if the plaintiffs 
had proceeded to trial without giving you notice. But the course adopted 
was for your benefit, and the defendant had the opportunity at any time 
of coming forward, and undertaking the defence.] If the plaintiffs have 
incurred costs unnecessarily, the de^ndant cannot be held liable to repay 
them. [Erskine, J. You must show that the defence was unreasonable.] 
In Penley v. IVattf, 7 M. & W. 601, A. leased premises to B. from the 
*413l ^^^^ ®^ March, 1823, for sixteen *years wanting ten days, and B. 
J covenanted with A. to keep the premises in repair, and to paint once 
in every five years of the term, and to leave the premises in repair. B. 
underleased the premises to C. from the 24th of June, 1834, for four 
years and three quarters, wanting eleven days, and C. covenanted with 
B. to keep the premises in repair (the covenant so far being in the same 
terms as in the original lease), and to paint once during the term, and to 
leave the premises in repair. A. sued B. for breaches of this covenant, 
and B. let judgment go by default, and upon the writ of inquiry the da- 
mages were assessed at 64/. 10«., being the amount of dilapidations proved 
by a sui*veyor, whose estimate had been laid before B. previously to the 
commencement of the action. B. afterwards sued C. for the amount of 
the dilapidations, and the costs of the action brought against him. The 
jury found the amount of dilapidations to be 57/. 10«., and it was held 
(in eflfect overruling JWafe v. fVyllU, 3 B. & C. 533, 5 D. &.R. 442,) that 
B. was not entitled to recover also the amount of the costs in the former 
action. And Parke, B., said ** The only true measure of damages here 
is what it would have cost the defendants to put the premises in repair. 
If the plaintiffs have expended more, that is their own fault, for which 
the defendants are not liable." That case shows, that however hard it 
may seem, if a man defends an action and incurs costs, he cannot recover 
them.. [TiNDAL, C. J. There, the plaintiffs themselves had broken the 
covenant into which they had entered to keep the premises in repair.] 
So in fValker v. HaUotij 10 M. & W. 249, it was held that the plaintiff 
was not entitled to recover from the defendant the costs of defending the 
action, as they were not necessarily occasioned by the defendant's breach 
'*di4l ^^ *^^^ covenant to repair. These cases put an end to the distinc* 
-■ tion between ascertained and unliquidated damages. [Maule, J. 
Was this point made at the trial? CkanneUy Serjt No. Tindal, C. J. 
(referring to the correspondence). After the letters that passed between tho 
parties, was it unreasonable for the plaintiffs to take the course they did? 

Tindal, C. J. The only question now before us is whether there wa» 
any evidence for the jury in case this point had been made at the trial, to 

t2 
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show that these costs were incurred with the sanction of the defendant 
He receives notice of the actions, and is invited to undertake the defence; 
and although he refuses to do so, he does not at all prohibit the plaintiffi 
from defending. Under the circumstances of the case very slight evi- 
dence would have satisfied the minds of the jury that the defendant con- 
sented to the course adopted by the plaintiffs. 

Ebskine, J. I think that the authorities which have been cited are by 
no means conclusive. 

Mauls and Ckesswell, JJ., concurred. Rule dischargped. 



♦BEECH V, SIR JAMES EYRE, Bart [Ml5 

A prinite act paand to enable a manufiKturing company to parduuK certain patanta, and to aoe and 
be sued, enacted, tfiat in all actions, dec. to be instituted or proncuted againal the company, **^U 
skovld bt tujgUient to state the name of the aecretaiy or some one of the diieeton, or where then 
shall be no secretaiy or director, then the name (^some one of the abareholdeia, for tfie time being, 
of the ocmpany, as the nominal defendant representing the company in such proceedings,'* and 
provided for tm reimburaeroent, dccof sharehotders who might be sued "in any other manner tfau 
under the powers and authorities therembeibre given,*' and enacted, "thai nodiing therein con- 
tained should extend to incorporate the company or to relieve or diachaige the company, or any 
of the shareholders thereof from any responsibility, duty, contract, or obligation whatever to which 
by law they then were or at any time thereafter might be subject or liable, either ss between such 
company and other parties, or as between the company and any of the individual shareholden 
thereof and others, or as between themaelvea, or in any manner whatever." 

HeU^ that the act was not imperative upon a oeditor to sue in the manner pointed out but dial he 
might ezeidsp his common law right of proceeding agamst any individual shareholder. 

The defendant was a party to a contract in Februaiy, for procuring the act which vras obtained in 
June, and his name appeared in it as a subscriber to the undertaUng, and in 8«plember, he exe- 
cuted a deed of settlement, which recited that the company was in operation. The goods in respect 
of which the acdon was brought were supolied in July. HeU, that theare was soffident evidenoa 
from which the jury might infer that the defendant was a paztner ai the time the goods wen foh 



Assumpsit for goods sold and delivered. Plea, non-assumpsit 
At the trial of the case before Tindal, C. J., at the sittings in London 
after last Michaelmas term, it appeared that the defendant was an original 
subscriber and shareholder in a company established under the 4 & 5 
Vict c Ixxxix., being " An act to enable the Patent Rolling and Com- 
pressing Iron Company to purchase certain letters patent, and to sue and 
DC sued." T^he patents were two in number, one, for " certain improve- 
ments in machinery for the making or manufacturing of pins, bolts, nails 
and rivets applicable to various useful purposes," and another ^ for im- 
provements in rolling iron." 

*The fifth section enacts "that in all actions, suits and other r#4jg 
legal proceeding other than proceedings of a criminal nature, &c. ^ 
to be thereafter instituted or prosecuted by or on behalf of the said com- 
pany, either alone or jointly with any other necessary parties, it shall be 
sufficient to state and to proceed in the name of the secretary, or one of 
the directors for the time being of the company, as the nominal plaintiff 
representing the company in such proceedings; and that in all actions, 
suits and omer legal proceedings to be thereafter instituted or prosecuted 
against the company, either alone or jointly with any other necessary 
parties, H shall he sufficient to state the name of the secretary or some one 
of the directors, or where there shall be no secretary or director, then 
the name of some one of the shareholders for the time bein^ of the com- 
pany, as the nominal defendant representing the company m such pro- 
eeedines: Provided always, that any party suing the company may, if he 
*hinlL fit, join any shareholders of the company together with such nomi- 
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nal party, as defendaata ia equity, for the purpose of discovery, or id case 
of fraud.'' 

By the twelfth sectioQ << it shall be lawful for the plaintiff to cause ex- 
ecution upon any judgment, decree, or order obtained by him in any such 
action or suit against any such nominal party as aforesaid, to be issued 
against all or any of the shareholders, for the time being, of the company; 
and if such execution shall be ineffectual to obtain satisfaction of the sums 
sought to be recovered thereby, then it shall be lawful for him to cause 
execution to be issued against any person who was a shareholder of the 
company at the time the contract was entered into upon which such ac- 
tion or suit shall have been instituted." 

By the seventeenth section, it is provided ^ that in case any action, 
•4171 ^^ ^^ other proceeding, in respect of any *demand against the 
-I company, shall be instituted or prosecuted against any shareholder 
or former shareholder, of the company, in any other manner than under 
the powers and authorities hereinbefore given, and in case such share- 
holder shall, by virtue of any judgment or decree in such action, suit, or 
other proceeding, or under any execution to be issued in respect thereof, 
or otherwise, pay any sum of money, damages, costs, or expenses, he 
shall, in respect of such last-mentioned payment, be entitled to all such 
indemnities, rights, powers, and remedies in all respects, for reimbursing 
himself or for enforcing contribution, according as the case may he, in 
respect of all moneys, damages, costs, or expenses so paid by him as 
afore^id, as are hereinbefore given in cases where execution shall have 
issued upon any judgment or decree obtained in any action, suit, or other 
proceeding instituted or prosecuted under the powers given by this act" 
By sect 20, the company were required, within six months afler the 
passing of the act, to cause to be enrolled in Chancery a memorial of the 
names, residences, and descriptions of the directors and secretary for the 
time being of the company, and of the shareholders thereof, &c. 

By sect 24, it is provided, ^< that until the first memorial shall have 
been duly enrolled in manner by this act directed, no action or other pro- 
ceeding by or against the company shall be commenced or prosecuted 
under the authority of this act" 

By sect 31, nothing in the act contained shall extend to incorporate 
the company, or to relieve them or any pf the shareholders thereof from 
any responsibility, duty, contract, or obligation whatever to which by 
law they are, or at any time hereafter, may be subject or liable, either as 
between the company and other parties, or as between the company or 
any individual shareholders* thereof and others, or as between them- 
*4l8l ®®^^®'> ^^ ^^ ^'^y o^®** manner whatsoever. 

J The original deed of contract, dated the 9th of February, 1S41, 
for obtaining the act of parliament, was put in, executed by the defend- 
ant, who had subscribed his name for 100 shares of 25/. each, on which 
he had paid a deposit of 5/. a share. The deed contained a covenant by 
the subscribers to pay the residue of their subscriptions when they should 
be called upon to do so. In pursuance of this deed, the act of parlianient 
which received the royal assent on the 2l8t of June, was obtained. A 
deed of settlement, bearing date the 18th of September, was also given 
in evidence, executed by Uie defendant, which, after reciting the former 
deed, and that the act had been obtained, stated that the company had 
taken premises at Rotherhithe, for carrving on business, had erected ma- 
chinery, tend was in actual operation. It was proved that the defendai^t 
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had attended several meetings of the company in March and April, 
1842. 

There was no evidence that the company had purchased the patents 
mentioned in the act Directors and a secretary had been appointed, but 
the memorial required by the act was not enrolled until the six months 
specified by the act had expired, and consequently was not received in 
evidence. The goods in respect of which the action was brought, con- 
sisting of tallow for the machinery, had been ordered by the secretary, 
and were supplied in July, 1841. 

For the defendant it was contended that inasmuch as no memorial had 
been enrolled within the six months, as required by the twentieth section, 
the act became inoperative, and the company was an illegal body; but 
that supposing the company to be properly formed, still the only mode 
of suing the company was that prescribed by the fifth section. 

*Under the direction of the Lord Chief Justice a verdict was r^^ig 
found for the plaintiff for 28/. Os. 9c(., leave being reserved for ^ 
the defendant to move to enter a nonsuit 

Bompasy Seijt, on a former day of this term, moved accordingly; 
citing Steward v. Greaves^ 10 M. & W. 711, where it was held that the 
creditor of a banking copartnership established and carrying on business 
under the 7 G. 4, c. 46, cannot sue an individual member of the com- 
pany for his debt, but must proceed against the public officer, pursuant 
to the ninth section of the act A rule nisi having been granted, 

Channelly Serjt., (with whom was fV. H. Watson.) The only point 
on which the defendant had leave to move, was whether he could be sued 
as an individual shareholder. There is nothing in the fifth section of 
the act estiblishing the company, to render it imperative on third parties 
to sue the company in the name of the secretary, or of one of the direc- 
tors. That section, for the sake of public convenience merely empowers 
the company, if they think proper, to sue for debts due to them in the 
manner pointed out, but without making it at all obligatory upon them 
to do so. While, on the other hand, third parties are authorized to sue 
the company in the name of the secretary, &c., if they think fit to adopt 
that course. The words that in actions against the company, ^< it shall 
be sufficient to state the name of the secretary," &c. show, that the clause 
was meant to be optional. In order to take away the common law right 
to sue any individual partner of the concern, distinct and precise language 
must be used. The subsequent clauses of the act all tend to the conclu- 
sion *that this right to sue individual members was not meant to r^^an -. 
be abrogated. The twelfth and seventeenth sections plainly con- '■ 
template the case of shareholders being sued otherwise than in the mode ^ 
pointed out by the act The twenty-fourth section, which provides that 
until the memorial is enrolled, no action shall be brought by or against 
the company, under the authority of the act, is relied on as showing that; 
the company is not legally constituted, no such memorial having been' 
enrolled; but that clause does not render the company less a company,' 
although it may suspend, or deprive them of, part of their intended pri- 
vileges; and even supposing it rendered the partnership no longer a com- 
pany, it has no effect upon the partnership itself, or upon the liabilities 
of the individual members. If it had, in what a situation would the pub- 
lic be placed, supposing the company, after having dealt with parties and 
obtained goods from them, were to choose not to enrol any memorial 
If any doubt existed as to the construction of the other clauses, the thirt?/- 
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first section (which provides that nothing contained in the act shall re- 
lieve the company or any of the shareholders from any responsibility to 
which by law they are or at any time hereafter may be subject or liable) 
seems decisive upon the point. Steward v. Greavesy 10 M. & W. 711, 
which was cited when this rule was obtained, is distinguishable frpm the 
present case. The words of the ninth section of the 7 G. 4, c. 46, upon 
which the former case was decided, are that << all actions against the co- 
partnership shall, and lawfully may, be commenced, instituted and prose- 
cuted against one or more of the public officers nominated as before men- 
tioned as the nominal defendant," and Parke, J., in delivering the judg- 
ment of the court, said, ^^ These words, according to the ordinary import, 
*42ll *^^ obligatory, and ought to have that construction, unless it 
-I would lead to some absurd or inconvenient consequence, or would 
be at variance with the intent of the legislature to be collected from other 
parts of the act" Bleirett v. Gordonj I Dowl. N. S. 815, is a distinct 
authority for the plaintiff. It was there held, upon the words of a private 
act of parliament establishing the Monmouthshire Iron and Coal Com- 
pany, containing clauses nearly similar to the act under consideration, 
that it was not imperative upon a plaintiff to sue the secretary or one 
of the directors of the company, and that a plea raising the point was 
not an issuable plea. 

It is now attempted to bd said that if the defendant cannot be sued 
under the act, there is no evidence to fix him as a partner at all. It 
is submitted that this point cannot be raised by the defendant, as it was 
not taken at the trial ; but that if it can, the evidence was abundantly 
sufficient In the deed of contract of the 9th of February, 1841, the 
defendant holds himself out as one of a number of persons associated to- 
gether for trading purposes. And with respect to the deed of settle- 
ment, though entered into after the supplying of the goods,, it contains 
recitals of past events, by which it appears that the company had taken 
premises at Rotherhithe, had erected machinery there, (for the use of 
which the tallow was supplied,) and was in operation. In addition to 
these documents, there is the fact of the defendant having subsequently 
attended several meetings. It is impossible to say, that there was no 
evidence for the jury, of the defendant being a member of the company ; 
and there can be no doubt that if the point had been raised at the trial, 
the jury would have distinctly found the fact 

*422l *BompaSf Serjt, in support of the rule. It is submitted that 
-I there was no evidence to fix the defendant as a partner at the time 
these goods were supplied, if he cannot be held liable under the act of 
parliament, which, it is clear, he cannot [Tindal, C. J. I do not see 
why the act is not to be appealed to, notwithstanding the company had 
not put themselves in a situation to render itn provisions available. Er- 
SKiNE, J. You must go the length of contending that there was no evi- 
dence for the jury.] It is not denied that the defendant was a party to 
the obtaining of the act; and if it had been shqwn that the company had 
carried on business under the patents it might have been evidence. But 
the act was procured for a particular purpose, namely, to buy the patents, 
and the defendant can only be held responsible for things done in pur- 
suance of the act It is clear, that if the directors had done something 
not warranted by the act, the defendant would not he liable. [Tindal, 
C. J. Who do you say should have been sued for this tallow?] The 
party who ordered it It is contended that at that time the defendant 

roL. XLiv. 29 
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was not a partner at all. [Tindal, C. J. The tallow was ordered for 
the machinery.] But the patents had not been purchased. Maule^ J. 
Suppose they had not, do you contend that their purchase was a condi- 
tion precedent to carrying on the company? You assume that till the 
patents are bought the company cannot be sued, but there is nothing to 
that effect in the act The third section seems to contemplate that some 
time may elapse before the patents are purchased. Erskine, J. Was 
not the deed of settlement, reciting that the company had taken premises, 
erected machinery, &c., coupled with the fact as shown by the deed of 
contract that the defendant was a party to the obtaining of the act, evi- 
dence of his being a partner? The deed of settlement, contains no recital 
that the patents had been purchased, *but only that a company r»40Q 
had been formed to purchase them. [Cresswell, J. That deed *■ 
states that the company is in operation ; which shows, that the patents 
had then been purchased, or, if not, it is an admission, under the hand 
and seal of the defendant, that the company might be in operation before 
they were bought.] If the order for the goods had been after the exe 
cution of the deed of settlement, it would be difficult to say that the de 
fendant was not liable; but it is submitted, that there is no evidence thai 
the defendant was a partner at the time the goods were ordered ; neither 
does the evidence that he attended several subsecjuent meetings of the 
company establish that fact ' 

Supposing the company to be legally in existence, then the plaintiff 
was bound to sue in the manner prescribed by the fifth section; for it was 
proved that there were both a secretnry and directors; and an individual 
shareholder can only be sued as a defendant representing the company. 
The proviso to that section shows that the clause was meant to be impe- 
rative; for if not, the insertion of such proviso would have been quite 
unnecessary. If the fifth section is held to be optional, one of the prin- 
cipal objects in obtaining the act, which was to protect the individual 
shareholders, by giving the public a convenient mode of proceeding 
against the company, would be defeated. 

TiNDAL, C. J. I'his is an action brought against the defendant, charging 
him, as a partner in a trading company, with certain goods supplied to 
that company. Two objections have been taken against the plaintiflPs 
right to recover: first, that by the act of parliament establishing the 
company, the right of suing any individual shareholder is taken away, 
as ail actions must be brought in the manner thereby prescribed; and, 
secondly, that supposing the act not to apply, there was *no evi- rmAOA 
dence to show that the defendant was a partner in the undertaking. I- 
With respect to the first question, it is incumbent on the defendant to 
make out that the common law right of suing is taken away in express 
terms. So far, however, from that being the case, it seems to me, that 
the fair construction of the act is, not only that the right to sue is not 
taken away, but that it is distinctly reserved. The fifth section(a) does 
not state that in actions against the company parties shall sue, but only 
that ^ it shall be snfficienl to state," &c., evidently showing that the clause 
was merely meant to confer a power or privilege, but not to impose an 
obligation. By tlie twenty-fourth section, this power cannot be exercised 
unless a memorial has been enrolled pursuant to the provisions of the 
twentieth clause, which is an act to be done by the company. Supposing 
the company not to file any memorial, as indeed was the case, are the 

(a) Ant6, pw 416. • 
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rights of third parties to be affected by a condition to be performed by 
Ihe company with which they have not thought proper to comply? On 
referring to the twelfth and seventeenth section8,('t) it clearly appears 
that the right of third parties to sue individual members of the company^ 
is distinctly reserved ; for both of these clauses contemplate that the case 
may occur of actions being brought against individual shareholders. I 
think, therefore, that the first objection falls to the ground. 

With respect to the second objection, I agree that in order to charge 
the defendant, it must be shown that he was a partner at the time when 
the goods were supplied. In the first place it has been contended that 
the company could not be legally constituted until the patents were pur- 
chased; but it does not appear to me, that the act contains any words 
making the buying of the patents a condition precedent But even if 
*42^1 ^^^^ ^ *been so, no objection was taken before me at the trial, 
' ^ that the patents had not been purchased. On the contrary, it 
seemed to be assumed that the company were carrying on business under 
the act With respect to the evidence, it is sufficient to say, that there 
was some evidence to go to the jury, that the defendant was a partner 
when the goods were supplied. The act was passed on the 21st of June, 
1841, and we find that in the preceding February, the defendant enters 
into a contract to procure the act, and his name appears therein as a sub- ^ 
seriber for shares in the capital of the company. We find him, after- 
wards, in March and April, 1842, attending meetings of the company, 
having previously signed the deed of settlement which recites that the 
company is in operation. Is not all this evidence that he was a partner 
from the first commencement of the works? There was clearly evidence 
from which the jury might infer that he was, from the first, a shareholder 
in the company. 

Erskinis, J. This is an action for goods sold and delivered, in which 
the defendant by his plea simply denies his liability. It is sufficient 
therefore for the plaintiff to show that the goods were supplied either to 
the defendant indiv^idually, or to some partnership of which he was a 
member. It appears that the goods were delivered at Rotherhithe upon 
the premises of a company calling itself, ^^ The Patent Rolling and Com- 
pressing Iron Company,*' and the question is, whether, at the time of 
the delivery of the goods, the premises were actually occupied by the 
company, and whether the defendant was then a member thereof. In 
order to make that out, a deed of settlement dated in September, 1841, 
and executed by the defendant, was put in, which recites, among other 
things, that premises had been taken for the company, and adapted for 
the purpose of carrying on business, that machinery had been erected, 
«42fil ^^^ *that the company was in operation. Then it appears that 
^ he had been in the preceding February a party to an agreement 
for obtaining the act; that in pursuance of such agreement, the act was 
procured ; and his name appears in the act as a subscriber to and partner 
in the company. We are asked to say, that these facts afford no evidence 
from which a jury might infer that the defendant was a partner in the 
company in July, when the goods were furnished. It appears to me not 
only that there was evidence for the jury of the defendant being then a 
shareholder, but that if they had come to any other conclusion, their 
verdict would have been so unsatisfactory as to warrant the court in 
sending the cause down again. 

(a) Anti,p.416,4t7. 
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The next question is, whether there is any thing in the act which de- 
prives the plaintiff of his right to sue the defendant It is said that the 
company was formed for the purpose of purchasing certain patents, and 
carrying on business under them ; and that the sole object of the act was 
to authorize them to do so; and that unless the plaintiff could show that 
the company had bought the patents, he had not proved the defendant a 
partner in a firm then carrying on business. It appears to me that there 
is nothing in the act making the purchase of the patents a condition pre- 
cedent Then, it is contended that the act prevents the plaintiff from 
suing the defendant in his individual capacity, for that by the fifth sec- 
tion all actions must be brought against the secretary or one of the di- 
rectors of the company, &c., and it was proved that the company had 
both a secretary and directors. If this clause had said, that the company 
shall be sued in the name of the secretary, &c., and there had been no- 
thing in the other sections to show that the legislature had used the word 
" shall " in any other than its imperative sense, then the case would have 
fallen within the decision in Ste^oard *v. Greaves. But here the r*j27 
words merely are that "it shall be sufficient;'* leaving it there- "- 
fore optional so to sue or not It is contended that the proviso to the 
fifth section(a) shows that this is not the true construction of the clause; 
for the power thereby given of joining any shareholder shows that it 
was requisite on all occasions to sue either the secretary or one of the 
directors, as otherwise the proviso would be superfluous. It seems to 
me, however, that the object of that proviso merely is, to enable a plain- 
tiff to join any of the shareholders with the nominal defendant, in cases 
where it may be necessary to bring them personally before a court of 
equity. If, therefore, the case had rested on the fifth section alone, I 
should have thought that there was nothing to take away the common 
law right of the plaintiff to sue the defendant But by the seventeenth 
section, the legislature clearly contemplates the case of a party bringing 
an action against an individual shareholder in some "other manner'' 
than under the authority of the act Lastly, when we look at the thirty- 
first clause, we see that the legislature seems to have been curiously anx- 
ious not to take away the common law responsibility of the individual 
members of the company. It therefore appears to me, that the act leaves 
the case as it stood at common law, and that as the liability of the de- 
fendant as a partner was proved, this rule must be discharged. 

Maule and Cresswell, Js., concurred. Rule discharged. 

(a\ Anti,p.416. 



*BIFFIN and Another, Assignees of GEORGE YORKE, an [MSS 
Insolvent, v. JOSEPH YORKE. 

Money levied under a cognovit not filed, and upon which no judgment has been signed viiAm 
twenty-one days, is void as against assignees of an msolvent, although the cognovit was given 'm 
a suit commenced adversely, and although the proceeds of the execution are pud over to the judg* 
ment creditor before the inaolvemy. 

Debt, for money had and received, and upon an account stated. Plea* 
nunquam indebitatus. The action, commenced on the 6th of May. 184)2, 
was brought for the purpose of recovering 207/. 7$. 2d. 

By an order of Maule, J., the following case was stated for the op* 
nion of the court:— 

On the 21st of December, 1840^ an action was adversely commenced 
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in the Exchequer, against the insolvent George Vorke, by the present 
defendant, upon 6. Yorke's dishonoured promissory note given for money 
and goods. On the 1st of January, 1841, and before the present xiefend- 
ant had declared in that action, George Yorke being then in insolvent 
circumstances (but which was not then known to the present defendant), 
iraye to the present defendant a cognovit authorizing him, in case de* 
fault should be made by George Yorke in payment of the sum of 300/. 
(being the debt in that action), with interest thereon at 5 per cent, to- 
gether with costs, on the 7th of January, 1841, to enter up judgment for 
300/. and interest and costs, and also the costs of entering up such judg- 
ment, and of suing out execution thereon, and thereupon forthwith to 
sue out execution for the same, together with officer's fees, sheriff's 
poundage, costs of levying, and all other incidental expenses. The cog- 
novit was not, nor was any copy thereof, filed, (as required by the 3 G. 
4, c. 39, and 1 & 2 Vict c. 110,) until the 1st of February, 1841. 
*4291 * Judgment was signed on the cognovit upon the 26th of Janua- 
J ry, 1842, on which day a fieri facias issued, directed to the sheriff 
of Sussex, endorsed to levy 324/. 4«. 6(/., and interest thereon at four per 
cent from the 22d of January, 1842, till paid, with U. Is, for the writ 
Under this writ the now defendant caused certain goods of G. Yorke to 
be seized and sold. The seizure was made on the 7th of Februar}', 1 842, 
and the sale took place on that and the two following days. The gross 
proceeds of the sale amounted to 207/. Is. 2d. which amount was applied 
in the following manner: 31/. 4«. id, was paid in discharge of assessed 
taxes; 35/. 4s. 6d. was retained for charges, and the remainder, 140/. 18;. 
7d. was paid to the present defendant. After the sale Sherwood, one of 
the pcesent plaintiffs, brought an action against George Yorke, in which 
judgment was suffered by default On the 14th of April, 1842, George 
Yorke was taken under a ca. sa. at the suit of Sherwood. On the 15th 
of the same month George Yorke went to Horsham jail, and continued 
a prisoner for debt in such jail until the 22d of .luly, 1842, when he 
was discharged according to the provisions of the 1 & 2 Vict c. 110. 

George Yorke signed his petition under that statute on the 21st of 
April, 1842, and filed it on the following day. The vesting order was 
dated the 23d of the same month, and on the 30th the plaintiffs were ap- 
pointed assignees. George Yorke's schedule was filed on the 14th of 
May, and his petition was heard on the 22d of July, 1842. The appoint- 
ment of the plaintiffs as assignees, and all the other proceedings, were 
made and heard under the provisions of the 1 & 2 Vict c. 110. 

The character of the plaintiffs as assignees, as stated in the declaration, 
is admitted; and it is admitted that they became such assignees on the 
30th of April, 1842. 

*4^ol '^^® question for the opinion of the court is, whether *under the 
-I sixtieth section of the 1 & 2 Vict c. 110, the plaintiffs are enti- 
tled to recover the 207/. 7s. 2{/., or any part thereof, from the present 
defendant If the court shall be of opinion that the plaintiffs are entitled 
to recover from the defendant the sanie or any part thereof, judgment is 
to be entered for the plaintiffs, by confession, for the whole or such part 
as the court shall think them entitled to recover; but if the court shall 
think that the plaintiffs are not entitled to recover any part of the said 
turn, judgment is to be entered for the present defendant by nolle prosequi. 

Bompasy Serjt, (with whom was J)1ontague Chambers^) for the plaintiff. 

By the 3 G. 4, c 39. a. 2, every warrant of attorney, and the judg- 
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ment execution thei-eon, are declared to be fraudulent, unless the warrant 
of attorney or a copy thereof has been filed within twenty-one days pur- 
suant to the directions of sect 1, or unless judgment has been signed or 
execution issued within the same period, fiy sect 3, these provisions 
are extended to cognovits. The I & 2 Vict c. 110, s. 60, places the as- 
signees of insolvent debtors upon the same footing as the assignees of 
bankrupts with respect to both these species of securities. The only 
thing material in this case is, that the cognovit given by the insolvent 
was not filed, nor was any judgment entered up thereon within the 
twenty-one days. It does not appear that any case has yet arisen in 
which the property taken in execution under a judgment signed upon a 
warrant of attorney or a cognovit, had been converted into money ; but 
the words of the statute are, ^^ moneys levied or effects seized.'* In Dillon 
T. Edwards, 2 M. & P. 550, it was held that an action of trover lay 
against the sheriff at the suit of the assignees of a bankrupt, where goods 
had been taken in ^execution under a judgment signed upon a war- r^Aoy 
rant of attorney not duly filed. It is true that in Wilson v. Whi- ^ 
taker ^ Mood. & Malk. 8, a doubt is thrown out by Abbott, C. J., whe- 
ther the 3 G. 4, c. 39, extends to cases where no act of bankruptcy has 
been committed at the time of the execution of the warrant of attorney. 
No question can however arise in the case of an insolvent debtor as to 
sums levied before an application to the court for his discharge. In 
Hurst V. Jennings, 5 B. & C. 650, 8 D. & R. 424, the court on the applica- 
tion of the assignees of a bankrupt, ordered an execution to be withdrawn 
which had been issued on a judgment signed upon an instrument in the 
nature of a cognovit which had not been filed within the prescribed pe- 
riod. The case of Everett v. fVeilsy ant6, Vol. II. p. 269, 2 Scott, N. R. 
525, is in some respects stronger than the present There, the petition- 
ing creditor's debt had no existence either when the warrant of attorney 
was given or when the twenty-one days expired ; and it was contend^ 
that it could not have been the intention of the legislature to protect per- 
sons who were not creditors at the time the security was given. But the 
court refused to recognise any such distinction. The cases show that as 
against assignees, warrants of attorney and cognovits not duly filed, and 
not followed by judgment within twenty-one days, are absolutely void. It 
has been suggested that the judgment of the court in Dillon y. Eldwardsj 
and that of Lord Tenterden, in Hunt v. Jennings, show that this is not 90. 
ChanneU, Serjt, (with whom was Bnrstow,) contriL However strong 
the language of the statutes may be, it is hoped that the court will pause 
before 3iey extend their provisions to the case of a cognovit given in an 
•action commenced adversely where the plaintiff may have been t^aoq 
totally ignorant of the insolvency of the party whom he is suing. *- 
Here, both these facts are expressly stated, and the money was paid over 
before the insolvent went to prison. The question is this, whether, 
when a party neglects to file a cognovit within twenty-one days, his ex- 
ecution may be defeated by a subsequent insolvency, however remote 
the period of that insolvency may be; and whether, in such a case, as- 
signees may disturb by-gone transactions of the most bon& fide character, 
unless they are protected by the lapse of six years under the statute of 
limitations. The only mode of avoiding the extreme inconvenience 
arising from such a construction appears to be, to hold that the statutes 
in question do not apply when the money is actually levied before the 
committing of the act of bankruptcy, or the filing of the petition under 
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the insolvent debtor's act. Except in cases of voluntary conveyance, 
provided for by the fifty-ninth section of 1 & 2 Vict. c. 110, the assignees 
of an insolvent take the property from the lime of the imprisonment. For 
the excepted cases there is an express provision ; but that provision is for 
the excepted cases only, and does not entitle the assignees in other cases 
to go back to a period anterior to the imprisonment No case has been 
decided upon the sixtieth section of the 1 & 2 Vict c. 110. The cases 
cited on the other side arose upon the bankrupt laws. None of these -de- 
cisions affect the point for which the defendant is contending otherwise 
than as containing dates which are in the defendant's favour. In Dillon 
T. Edwards it appeared clearly that the goods were in the disposition of 
the bankrupt at the time of the commission. The same observation ap- 
plies to the case of Hurst v. Jennings. Either this is a cognovit; or it is 
a device to avoid the statute. The same observation would apply to JEwe- 
*4S31 ^^^^ ^' ^<^^^' which was the case of an unsatisfied ^judgment, and 

J not a lien, or a case of payment over of the proceeds of an execu- 
tion. The opinion of Abbott, C. J., in Wilson v. fVhitaker is in favour 
of the defendant That learned judge says: "If it were necessary to 
consider what might be the effect of such a warrant of attorney judgment 
and execution as the present when the execution had been executed before 
any act of bankruptcy^ I should be very unwHling to decide that question 
here. Even such a case would satisfy the words of the statute, 3 G. 4; 
but it is necessary to affix a reasonable construction to a statute; and the 
inconvenience consequent on extending it to cases where there had been 
no act of bankruptcy might be very great; since, in that case, a warrant 
of attorney might be given without the requisite formalities, and judg* 
ment signed and execution issued upon it even before the party was at 
all in trade, and all these proceedings would subsequently become void." 
The same point was argued, but not decided in Brook v. Mifrhell, 6 New 
Ca. 349,8 Scott, 332; Ererett v. fVells is differently reported in Scott and 
in Mann. & Gran. According to the former report, Mr. J. Erskine ap- 
pears to have pointed out a difference between a judgment executory and 
a judgment executed; but no such expression is to be found in Mann. & 
Gran.^ and it would have been wholly unnecessary with reference to the 
question then before the court [Tindal, C. J. The observation sup- 
posed to have been made would have been correct if limited to the mat- 
ter then before the court. Erskine, J. I had in view only the case 
then argued.] It is necessary to look at the state of the law. The 
6 G. 4, c. 16, s. 81, contains a similar proviso to that in the 49 G. 3, 
c. 121. Formerly the title of assignees had, in all cases, relation to the 
*4<i4l ^^^ °^ bankruptcy, and an execution levied after an act of *bank- 

J ruptcy would have been treated as a seizure of the property of 
the assignees. That was remedied in cases of bon& fide dealings with 
the bankrupt [Cresswell, J. Is it meant to be contended that the pro- 
visions of the 3 G. 4, c. 39, do not apply to cases that are within the 4^ 
G. 3, c. 121? [If, before the passing of the 3 G. 4, c. 39, the plaintiff 
had levied, he would have been protected by the 49 G. 3, c. 121. . The 
court are asked to put a construction upon the second section of the 3 G. 
4, c 39, which would give rise to an inconvenience. [Tindal, C. J , 
If any inconvenience arises to the plaintiff, it is one of his own seeking.] 
So far the case has been considered as if it were a case of bankruptcy. 
The provisions of the I & 2 Vict c. 110, s. 60, with respect to insolvent 
debtors, are, however, much the same as those of the 3 & 4 G. 4, c. 39, 
1, 2, 3f relatin}^ to bankrupts. 
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BompaSf Serjt, in reply. Brook v. Mifrhdl was not referred to because 
it was not considered to be in point The decision there turned upon 
the peculiar circumstances of the case. The concluding words of the 
Lord Chief Justice do not imply that an action could not have been 
brought The question in that case was, whether the matters sought to 
be impugned, were really botid. fide transactions. Tindal, C. J., asks, 
^^How can an execution against an act of pai*liament be honh, fide?^* If 
" money levied " is to be recovered, it must be money levied before the 
imprisonment The case of Everett v. Wells resolves the doubt expressed 
by TiNDAL, ('. J., in Brook v. MitcheU. 

TiNDAL, C. J. It has now become necessary to decide a point brought 
before the court in Brook v. Mitchell^ in which case an objection to the 
proceedings of the judgment-creditor upon another ground, was allowed 
to prevail Though the case now before the court arises *under r^^oR 
the insolvent debtors' act, of the 1 & 2 Vict c. 110, the decision I- 
must turn upon the terms of the bankrupt act of 3 G. 4, c. 39; and the 
question is, whether money l^ied under an execution issued upon a 
judgment signed on a cognovit and actually paid over to the judgment- 
creditor before the imprisonment of the debtor, does or does not fall 
within the sixtieth section of the act of 1 & 2 Vict c. 110, which incor- 
porates the provisions of the 3 G. 4, c. 39. The last-mentioned act con- 
templates the case of a judgment recovered on a cognovit not filed within 
twenty-one days, and where no judgment has been signed within the 
same period. The words of the statute are extremely strong. By the 
second section, " If, at any time after the expiration of twenty-one days 
after the execution of such warrant of attorney (or cognovit, sect S,) a 
commission of bankrupt shall be issued against the person who shall have 
given such warrant of attorney, under which he shall be duly found and 
declared a bankrupt, that, from and after, &c., if at any time after the ex- 
piration of twenty-one days next after the execution of such warrant of 
attorney a commission of bankrupt shall be issued against the persons 
who shall have given such warrant of attorney (or cognovit) under which 
he shall be duly found and declared a bankrupt then and in such case, 
unless such warrant of attorney or a copy thereof shall have been filed as 
aforesaid within the said space of twenty-one days from the execution 
thereof, or unless judgment shall have been signed or execution issued 
on such warrant of attorney within the same period, such warrant of at* 
torney and the judgment and execution thereon, shall be deemed fraudu- 
lent and void against the assignees under such commission, and such as- 
signees shall be entitled to recover back, and receive, for the use of the 
creditors of such bankrupt at large, all and every the moneys levied, or 
efiects seized, under and by virtue of such judgment and execution." 
Clearly *no distinction can be made between money and goods r^^ag 
remaining unsold in the hands of the sheriff'. My brother Channell ^ 
%ays that the statute must be construed with reference to the then exist- 
ing state of the law, and that if money levied under an execution, by 
fraud even, could not have been recovered then, so neither can it now. 
He says truly that by the old bankrupt law, as it existed at the time of 
the passing of the 3 G. 4, c 39, an execution upon a judgment signed on 
a warrant of attorney and on a cognovit which had oeen completed by 
seizure and sale two months before the issuing of the commission, would 
not have been defeated by a prior secret act of bankruptcy, the act of 
49 G. 3, c. 121, having given validity to all bon& fide transactions with 
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the bankrupt before that period, provided the party had no notice of an 
act of bankruptcy, insolvency, or stoppage of payment It is contended 
that in this state of the law, a case where no act of bankruptcy had taken 
place at the time of the execution, could not have been contemplated by the 
3 G. 4, c. 39. I see no such condition ; and we are bound to read a sta* 
tute according to the plain meaning of the language which the legislature 
has thought proper to use. The words here are, ^< the judgment and 
execution thereon shall be fraudulent and void," without any such con* 
dition as my brother Channell would engraft upon them. If, therefore, 
a party takes a cognovit without filing it or signing judgment on it within 
the prescribed number of days, he takes the risk upon himself. It is said 
that this construction will lead to very great inconvenience. I agree that 
it may do so. But no one can suffer inconvenience except the party who 
neglects to pursue the plain directions of an act of parliament On the 
other hand, were we to adopt the construction contended for, we should 
be opening a door to considerable frauds. It is most convenient that 
*4371 ^^"^^^^^^ ^f ^^^^ description sAuld not be held back till ^the 
•I verge of insolvency, but should be speedily enforced. In this 
Xery case it appears, that the^/o. issued in February, and that in April 
the defendant was in prison. Without, however, regarding the inconve* 
nience which may be sustained on the one side, or the probability of 
opening a door to fraud on the other, 1 think it safer to follow the words 
of the statute. 

Ersxine, J. I think we ought to look to the words of the statute 
without regard to consequences. The latter part of each of these clauses 
gives to the assignees power to recover back money levied under an 
execution issued upon a warrant of attorney or cognovit, where the in- 
strument has not been filed, and where no judgment has been signed, 
within twenty-one days. It seems to me that we should defeat the in- 
tention of the statute, if we were to add to it the qualification which has 
been suggested. 

Cress WELL, J.(/i) The words of the statute appear to me to be per- 
fectly clear. (The learned judge then read the sixtieth section of 1 & 

2 Vict, c 110.) In this case the cognovit was not filed, nor was judg- 
ment signed, within the prescribed period; and we have a clear and 
express enactment making every such cognovit, and the judgment and 
execution thereon, fraudulent and void as against assignees, nefore any 

Suestion can arise as to the period at which the execution may issue, we 
nd the execution, generally, declared to be fraudulent and void. The 
execution must therefore be void in every stage. The assignees are au- 
thorized to recover back not only the efiects seized (upon which words, 
if they had stood alone, an argument might have been raised,) but ^ the 
*4381 "*^'*^* *levied and eflTects seized, under or by virtue of any such 
J judgment or execution." It is contended by my brother Chan" 
neUy that we must put a reasonable construction upon the language of the 

3 G. 4, c. 39. To this I fully agree. But the most reasonable construc- 
tion which judges can put upon acts of parliament is that which, accord- 
ing to the ordinary rules of reason and common sense, must have been 
the intention of the legislature in using the language which it has adopted. 
It is said that it would be a great hardship if a party could be called 
upon, after several years, to refund that which he has honestly recovered. 
He can, however, be only called upon to refund money which he hai 

(a) Mrale, J., was absent 
JOL. XLIV. 30 u2 
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recovered under an execution which is pronounced by the legislature to 
be fraudulent Looking to the convenience of the public, we should 
perceive that a cognovit given whilst the party is apparently in good 
circumstances that is best consulted by not allowing it to be kept secret 
until those circumstances are altered. 

The creditors at large have no means of protecting themselves against 
frauds arising out of several cognovits; but the particular creditor can 
protect himself by filing his security or signing judgment It is more 
reasonable that those should be protected by the law, who are not in a 
condition to protect themselves. No case appears to have occurred in 
which the point has been determined. . In fVytner v. KenibUy 6 B. & C. 
479, 9 D. & R. 511, it was contended that it could not have been the 
intention of the legislature to interfere with the right of a bon&Jide cre- 
ditor, who had issued an execution and recovered the sum levied before 
any insolvency on the part of the debtor. But upon that, Baylet, J., 
observed, that the party might^y his own diligence, protect himself 
from the consequences of the SRjr. 4, c. 39. In that case the difficulty 
was gotten rid of by holding that *a judgment creditor who had tv^qq 
levied, was not a person having " security for his debt" ^ 

Judgment for the defendants. 

Channellf Serjt., submitted, that the plaintiffs were entitled to recover 
no more than 140/. I85. 7rf. that being the amount of the levy after de- 
ducting the taxes, poundage, and other charges. 

Crbsswell, J. The defendants must be considered as receiving the 
whole, and paying certain sums thereout to an unauthorized agent. 

The verdict was taken by the agreement of the parties, at 150L 



BRADBURNE and Another, Trustees, &c. of the AMICABLE Loan 

Sdciety V. WHITBREAD. 

A loan-Ktdety eatabliabed punniant to the provisbna of the 5 dt G W. 4, c. 23, beconoes entitled to 
the benefit of thow provigions, upon its rules and regulations being certified by the barrister ap- 



pointed fiir that purpose, and before they are enrolled at the Quarter sesaons. 
One of the rules or a loan-society directed that the repayoient of loans should be secured fay tiie joint 
promisMiy note of the borrower and his sureties, but gave a form of note which was joint and 
severaL Heldf that a joint and several note was a- note made m pursuance of the rules of the 
society, so as to come within the exemption fipom stamp-duty created by the 5 & G W. 4, c. 23, 

8.7. 

Debt. The declaration stated, that before and at the time of the making 
of the promissory note thereinafter mentioned, and from thence continu- 
ally until the commencement of the action, certain persons had formed a 
certain loan-society, called the Amicable I^oan Society, and established 
the same, and continued the same established for a loan fund for the indus- 
trious classes in England, and receiving back payment of the same by hci- 
stalments, * with the legal interest due thereon ; that all the rules f^aaq 
and regulations framed for the management of the said society had ■- 
been and were duly certified, deposited, and enrolled, pursuant to the di- 
rection of the statute, and that by such rules and regulations it was pro- 
vided, amongst other things, that loans should be made in sums of not less 
than 51 or more than 15/., for which interest at the rate of 5/. per cent 
per annum should be paid at the time the loan was advanced, and secu 
rity given for the repayment thereof by a joint promissory note of the 
borrower, and one or more approved sureties; to be made only to those 
persons whose character and circumstances afforded a reasonable guaran- 
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tee that the money would be usefully employed in a proper object, so as 
to enable the borrower to meet the instalments regularly as they should 
become due, to be made in the following manner: to wit, on a loan of 5L, 
by instalments of 2*., and 2d. each week for rent of office, stationery, 
clerk's salary, and a guarantee fund to meet the losses from death and 
contingencies; on a loan of 10/., by instalments of 45. each week, and 3(L 
per week for rent of office, stationery, clerks' salary, and a guarantee fund 
to meet losses from death and contingencies; and on a loan of 15/., by 
instalments of 6$. each week, and 4(L each week for rent of office, &c., as 
thereinafter mentioned; that it was by the said rules and regulations fur- 
ther provided, that the repayments of the instalments should be made at 
the office of the said society, at No. 10, Upper St Martin's Lane, every 
Wednesday evening between the hours of six and ten o'clock, when the 
office would be open and attendance given for that purpose; that every 
borrower must then produce his book, in which each repayment would 
be entered, and the receipt acknowledged by the signature of the officer 
in attendance; that one George Linford, before the making of the said 
•4411 P'^^'^is^'^y ^otBy applied *to the said society, for a loan of 15/., to 

-J be lent to him according to the said rules and regulations, and that 
the defendant and one George Priddle, at the request of Linford, con- 
sented to become, and did become, security for him to the said society, 
and for the repayment of the said loan according to the said rules and re- 
gulations; that Linford and the defendant had respectively full notice of 
all the said rules and regulations, and that afterwards, and after the said 
rules and regulations had been, and whilst they continued, certified, depo- 
sited, and tprolled as aforesaid, the said society, according to and in pur- 
suance of the said rules and regulations, and of the several powers and 
authorities otherwise enabling them in that behalf, on the 22d of August, 
1839, granted and lent to Linford a loan of the said sum of 15/. upon the 
security of himself and of the defendant and of Priddle, upon and by 
their making the promissory note thereinafter nientioned ; that thereupon 
afterwards, to wit on, &c., and whilst the said rules and regulations con- 
tinued so certified, deposited, and enrolled as aforesaid, Linford and the 
defendant and Priddle made their promissory note in writing, and there- 
by, on demand, and jointly and severally, promised to pay to the said 
Amicable Loan Society, at the office of the said society, at No. 10, Upper 
St Martin's Lane, a certain sum of money, to wit, 15/, sterling, or so 
much thereof as should be unpaid at the time of any default in the punc- 
tual repayments of the instalments, or other violation of the conditions 
on which it was granted, together with such sums as by the enrolled 
rules and regulations of the said society were required to be paid on 
such loan; that Linford and the defendant and Priddle delivered such 
note to the said society; that before the commencement of this suit, the 
whole of the said principal sum so secured by the said promissory note, 
*442l ^^^ become due and payable according to *the tenor and effect 

•* thereof; that before the commencement of this suit, divers, to wit, 
fifty weekly instalments of the amount, to wit, 4d, for each such instal- 
ment, and amounting in the whole to a large sum, to wit, 16.?. 8rf., became 
due and payable according to the tenor and effect of the said promissory 
note, for and on account of the said rent of office, &c. pursuant to the said 
rules and regulations; and that although upon the several and respective 
days when each of the said instalments so became due and pay- 
able, and at a certain time, to wit, between the hours of six and 
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ten o'clock of the evening of such days respectively, the said pro* 
missory note was duly presented at the office of the said society, at 
No. 10, Upper St Martin's Lane, for payment, the said several instal- 
ments were not then or at any other time paid, but on the contrary 
thereof, at the commencement of this suit, there was and still was due to 
the plaintiffs, as such trustees, a certain sum, to wit, 8/. 149. in respect of 
the said several instalments on the said sum of 15/., together with the 
said sum of I6s, 8d, for the said several instalments of 4d. per week; that 
Linford, and also the defendant, before the commencement of this suit, 
had due notice of all the premises^; and that by reason of the last-men- 
tioned sums of 82. 149. and I69. 8d. being unpaid, an action had accrued 
to the plaintiffs, suing as such trustees as aforesaid, to demand and have 
of the defendant the said sums o( SL 14;. and 166. 8d, above mentioned, 
making together the sum of 9/. IO9. Sd. 

Second count, for money lent Third count, upon or an account stated. 

To the first count the defendant pleaded, first, that the plaintiffs were 
not, nor are trustees of the said society, modo et formA; secondly, that 
the rules and regulations in the first count mentioned, were not enrolled, 
modo et formh; thirdly, that the said promissory note •was not t^aa^ 
made, modo el formA. Plea, to the second and third counts, nun- ^ 
quam indebitatus. 

At the trial in the sheriff's court, London, in June, 1842, the rules of 
the society were produced, which stated, as in the declaration, that loans 
should be secured by a joint promissory note of the borrower, and one or 
more approved sureties, but gave the form of a joint and several note. 
It was shown that the rules had been duly certified by Mr. Eratt, the 
barrister appointed under the statute, on the 12th of August, 1839, and 
that they had been deposited the next day with the clerk of the peaca 
They were not, however, enrolled until the 14th of October following. 
The note, which was unstamped, and which purported to be the joint 
and several note of Linford, the defendant and Priddle being produced, 
and the three signatures proved, it was objected that the note was not 
admissible in evidence, on the ground that it was not framed in pur- 
suance of the rules and regulations of the society, which only authorized 
the grant of loans upon the joint note, and not upon the joint and several 
note, of the borrower and sureties. This objection being overruled, it 
was further objected, that as the rules and regulations of the society had 
not been enrolled until October, the note taken in August was void, in- 
asmuch as the society was not then legally constituted. This objection 
was also overruled; and a verdict was found for the plaintiffs upon the first 
three issues with nominal damages,(a) and for the defendant on the last 

In the following term. Sir Thomas fVildey Serjt, obtained a- rule ntd 
for a new trial on the ground of misdirection. 

*Talfourdy Serjt, (with whom was Miller) now showed cause, v^^aa 
The first question is as to the title of the plaintiffs to sue as trustees. L 
The second point made by the defendant is, that the promissory note was 
not, as the statute requires, in pursuance of and in accordance with the 
rules and regulations of the society; that the note should have been a 
joint note, and not joint and several. A third objection was, that the 
rules and regulations, though certified by Mr. Pratt, the barrister ap- 
pointed for the purpose, had not been enrolled. The words of the de- 
claration are, ^^ and all the rules and regulations framed for the manage* 
(a) The Jmy had notfamg to find m to tfw dekf the amoimt not being in ubm. 
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men! of the said society, have been and are duly certified, deposited and 
enrolled, pursuant to the directions of the statute in that behalf made and 
provided." There is a careful avoidance of any statement that this was 
done before the not^ was given. [Erskine, J. Another objection was, 
that there was no stamp.] That objection was not taken at the trial. If 
it had been it is difficult to see how the defendant could have got over 
the seventh section of the 5 & 6 W. 4, c. 23, which enacts, " that no 
note, &c., which may be entecad into for the repayment of any loan made 
under this act in manner hereinbefore provided, nor any receipt or entry 
in any book of receipt for money lent or paid, nor any draft or order, 
nor any appointment of any agent, nor any other instrument or docu- 
ment whatever, required to be given, issued, made, or provided, in pur- 
suance of the rules and regulations of the society, shall be subject to, or 
chargeable with, any stamp duty whatever." [Cresswell,.!. Although 
the defendant may not have put his argument properly before the court, yet 
the objection is substantially to the want of a stamp. M aule, J. The alle- 
gation that the rules have been and are duly certified, deposited, and en- 
rolled must be intended to mean, that they were certified, deposited and 
•4451 ®^^*^^^®*^ within the time necessary to make the note *valid. The 

-J allegation might be bad on special demurrer, but if traversed the 
statement in the plea, that the rules, &c. were not enrolled, must be 
understood in the sense which would make the declaration good; not 
being specially demurred to, the allegation must be taken in the sense of 
being properly enrolled. Then the evidence does prove the issue.] If 
the defendant had merely pleaded that he was never indebted, there 
might have been some difficulty in supporting this objection. Tindal, 
C. J. The declaration states that Linford, before the makirg of the said 
promissory note, applied to the said society for a loan of 15/., to be lent 
to him according to the said rules and regulations. Does not this give 
sense and meaning to the preceding and more general allegation? Read- 
ing the whole declaration, it must be taken to imply, that the note was 
not given till the rules had been certified and enrolled. [Cresswell, J« 
The rules could not be enrolled until the next quarter sessions, or the 
adjournment of a former sessions.] Upon the rules being certified by 
the barrister, and deposited by the clerk of the peace, the society had 
done all that was incumbent on them to do; the enrolment is the act of 
the court [Tindal, C. J. At the end of the fourth section of the 4 & 
5 W. 4, c. 40, all rules, alterations and amendments thereof, from the 
time when the same shall be certified by the barrister, shall be binding 
on the several members and officers of the said society, and all other 
persons having interest therein. No discretion is given except to the 
barrister.] The enrolment is merely a mode of enabling the parties to 
have the certificate of the barrister in the most authentic form. Sup- 
posing any neglect to have occurred in enrolling the proceedings at the 
court of sessions, the society ought not to be prejudiced by an omission 
of which t?ney may be altogether ignorant. The plaintifis show an en- 
rolment before action brought The title of the society refers back to 
•4461 *^^^ ''™^ ^^ ^^® certificate. (^Maulb, J. The first section is not 

-' to be construed with great strictness. Taken literally, it hardly 
makes sense.] With respect to the objection that the note is joint and 
several, the form of note given by the rule explains the rule, and shows 
that the term joint note in the rule must be understood as applying to a 
joint and several note. 
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CkanneUy Serjt, in support of the rule. The objection as to the stamp 
gives rise to two points — the first being, whether the exemption in the 
5 & 6 W. 4, c. 23, s. 7, applies only to notes or securities made in the form 
prescribed by the rules. Here, the rules prescribe a joint note. It 13 
true that a form is given of a joint and several note, but the allegation 
in the declaration which is put in issue, refers to the rules and not to the 
form. [Maule, J. This is clearly a case for an amendment under the 

3 & 4 W. 4, c. 42, s. 23, supposing an amendment to be necessary.] In 
the form in which this note is given, a separate action may be supported 
on it against each of the makers. The plaintiffs are not entitled to sue 
as trustees, except upon a security taken in the way provided by the 
act The second point is that, in order to entitle the plaiiftifis to sue, it 
was incumbent on the trustees to show that the rules had been enrolled 
before the commencement of the action. The first section of the 5 & 6 
W. 4, c. 23, enacts " that if any number of persons who have formed or 
shall form any society for the purpose of establishing a society for a loan 
fund, and receiving back payment for the same by instalments with the 
legal interest due thereon, shall be desirous of having the benefit of that 
act, such persons shall cause the rules or regulations framed, or to be 
framed, for the management of such institutions, to be certified, deposited, 
and enrolled in manner thereinafter directed, and thereupon shall be 
deemed and be entitled to, and shall have, the benefit *of the pro- r^AAj 
visions'contained in that act" Here, the plaintiffs profess to sue L 

as trustees, by virtue of the act" On the other side it is said, that the 
provisions of the 5 & 6 W. 4, c. 23, may be explained by those of the 

4 & 5 W. 4, c. 40. But the plaintiffs overlook the third section of the 

5 & 6 W. 4, c. 23. By that section all rules and regulations from time 
to time made and in force for the management of any such society, and 
duly enrolled, shall be entered in a book or books to be kept by an offi- 
cer of such institution to be appointed for that purpose, and which book 
or books'shall be open at all seasonable times for the inspection of per- 
sons receiving assistance from such institution, and shall he binding on 
the several members and officers of such society, and the several persons 
receiving assistance from the same, and their representatives, as well as 
those parties who may become the sureties for the repayment of any 
loan, all of whom shall be deemed and taken to have full notice thereof 
by such entry and deposit with the clerk of the peace or town- clerk; 
and the entry of such rules and regulations in such book or books as 
aforesaid, or the transcript thereof deposited with the clerk of the peace 
or town-clerk, or a true copy of such transcript examined with the ori- 
ginal and proved to be a true copy, shall be received as evidence of such 
rules and regulations respectively in all cases. The first section makes 
enrolment a condition precedent to the right of the plaintiffs to sue 
under the act The second section introduces a difficulty. That section 
enacts that all the rules and regulations of any society, to be entitled to 
the benefit of this act, shall be certified, deposited, and enrolled in the 
same manner as the rules and regulations of any friendly society are re- 
quired to be certified, deposited and enrolled, pursuant to the provisions 
of the 4 & 5 W. 4, c. 40; and that all the provisions of the said act, as 
well as those of the 10 G. 4, c. 56, to consolidate *and amend the r«^o 
laws relating to friendly societies so far as the same relate to the ^ 
framing, certifying, enrolling and altering rules of friendly societies, 
shall be applicable to the framing, certifying, enrolling and altering the 
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rules and regulations of any society to be established under the provi- 
sions of this act [TiNDAL, C. J. Does not that section answer the ob- 
jection raised on the first?] At all events no such construction can be 
put upon the third section. To adopt the construction contended for on 
the other side would be, in effect, to repeal the statute. [Maule, J. 
The third section does not restrain the operation of the second section, 
but extends it The effect of that section is not to narrow the right of 
the parties, but to enlarge them by making the entries in the book bind- 
ing. Ehskine, J. You have no plea denying that the defendant had 
notice of the rules and regulations of the society. Maule, J. If the 
argument urged on the part of the defendant is correct, even enrolment 
would not be sufficient] 

Another point is the necessity of enrolment generally. Assuming 
that the declaration must be understood as containing an allegation that 
the enrolment took place before the note was given, then the truth of 
that allegation is put in issue by one or other of the pleas to the first 
count The traverse of the allegation that the note was made modo el 
form&j is a denial that the note was made by the defendant and Linford 
and Priddle, after the rules had been enrolled. 

TiNDAL, C. J. It appears to me that in this case there is, m effect, 
only one point which requires consideration ; and that is, at what period 
this loan-society became entitled to the benefit of the provisions of the 
5 & 6 W. 4, c. 23. In that act the 4 & 5 W. 4, c. 40, is expressly re- 
ferred to; and, if this had not been the case, I should still think that 
♦4491 *^°*® statutes, being in pari ^malerit, ought to be construed to- 
^ gether.(a) Looking at the provisions of both of these acts, it ap- 
pears to me that this loan society became entitled to the privileges of 
the 5 & 6 W. 4, c. 23, from the time at which its rules and regulations 
were certified by the barrister. The second section of the 5 & tt VV. 4, 
c 23, directs ^ that all the rules and regulations of any society to be en- 
titled to the benefit of this act shall be certified, deposited, and enrolled 
in the same manner as the rules and regulations of any friendly society 
are required to be certified, deposited, and enrolled, pursuant to the pro- 
visions of th^ 4 & 5 W. 4, c. 40/' It goes on to say, " that all the pro- 
visions of the said act, as well as (those of) the 10 G. 4, c. 56, to conso- 
lidate and amend the laws relating to friendly societies, as far as the same 
relate to the framing, certifying, enrolling and altering rules of friendly 
societies, shall be applicable to the framing, certifying, enrolling and al- 
tering the rules and regulations of any society to be established under 
the provisions of this act" We mgst therefore look back to the 4 & 5 
W. 4, c. 40, and see what directions are there given' as to the mode of 
certifying the rules, and as to their effect when certified. The fourth 
section directs that all rules, (and) alterations and amendments thereof, 
from the time when the same shaU be certified by the barrister, shall be 
binding on the members and officers of the society and all other persons 
having interest therein, that is, amongst others, binding upon persons to 
whom loans are made.(6) The directions are very express. It has been 
contended that in the 5 & 6 W. 4, c. 23, the legislature referred to the 
•4501 ^ & 5 ^* "*> c. 40, merely for the purpose of showing in *what 
J manner the rules were to be certified, and that it was not intend- 

J a) The tide of tiie act h <* An act ibr the eetahliriimmt ofloan-McietieB in England and Walea; 
to extend the pnvnrioa of the friendly eociBtW acta to the iaLanda of Giieni8ey> Jennjy and 

W Vide poet, 454,(A). 



240 Bradburne v. Whitbread. H. T. 1843. [460 

ed by such reference, to fix the time at which the provisions of the act 
were to take e£fect I think that this would be a strange construction to 
put upon the act, and one by which parties would be very likely to be 
misled. It seems to me therefore that the plea, in traversing the time 
of the enrolment, raises an immaterial issue. The objection as to the 
stamp is answered by what has been already said. 

Erskine, J. I am of the same opinion. The first objection raised in 
this case is, that the note, not being stamped, was not receivable in evi- 
dence. In answer to that objection the plaintiff relies upon the seventh 
section of the 5 & 6 W. 4, c. 23, which exempts from stamp duty notes 
entered into for the repayment of any loan made under that act It is 
material, therefore, to see whether the note in question was given under 
the act Referring to the first section, we find it provided Uiat persons 
desirous of having the benefit of the act, shall cause the rules and regu* 
lations framed for their management to be certified, deposited and enrolled 
in manner thereinafter directed, and therevpon shall be deemed, and be 
entitled to, and shall have the benefit of, the provisions contained in the 
act; and it was argued on the part of the defendant that by this clause the 
certifying, depositing and enrolling were made conditions precedent to 
the privileges and exemptions conferred by the act But in the second 
section we find an express reference to the former statute of 4 & 5 W. 4, 
c. 40, the provisions of which, as to the certificate and the enrolment, it 
adopts. By the fourth section of that statute the rules are not to take 
effect from the enrolment, but are to have reference back to the time at 
which the rules are certified. 

Then it is said that the jury were misdirected, and that, *upon r^^ci 
the second issue, they should have been directed to find that the *- 
rules were nat duly enrolled. But the form of the issue taken upon the 
second plea does not involve the question whether the rules were enrolled 
before the loan was granted or before the note was given. The allega* 
tion traversed by the plea is, ^^ that all the rules and regulations framed 
for the management of the said society, have been and are duly certified, 
deposited and enrolled, pursuant to the directions of the statute." The 
terms of the issue were therefore satisfied by enrolment before action 
brought But it is said that this allegation must be understood to imply 
that the rules and regulations were certified and enrolled before the date 
of the note. If, however, it was not necessary that the rules should be 
enrolled before the privileges of the statute would attach, no such impli- 
cation can arise. I therefore think that the allegation, as traversed by 
the second plea, is made out 

The defendant relies upon the third section of the 5 & 6 W. 4, c 23, 
as showing; that the fourth section of the 4 & 5 W. 4, c. 40, was not in- 
tended to DC incorporated in the subsequent act, except so far as it relates 
to the manner in which the rules and regulations were to be certified, 
deposited and enrolled. It appears to me, however, that the effect of the 
third section of the 5 & 6 W. 4, c. 23, is, not to alter the effect of the re- 
ference to the former statute, but merely to superadd a provision for fa- 
cilitating proof. 

M AULE, J. I am of the same opinion. In this case, one question of 
substance is raised, and two of form. The question of substance is, 
whether the society can maintain an action upon a note given after the 
rules are certified by the barrister, but before they are enrolled. The 
5 & 6 W. 4, c 23, was apparently intended to enlarge the 4 & 5 W, 4 
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•4521 ^ ^^^ ^^^ ^ extend it» provisions to loan *socictie8. It is certain 
J ly not drawn with much care. The first section provides, that 
aocieties desirous of having the benefit of the act, shall cause the rules 
and regulations framed for their management, to be certified, deposited 
and enrolled in manner thereinafter directed, and shall thereupon be 
deemed, and be entitled to, and shall have, the benefit of the provisions 
contained in the act (a) This was meant to apply to any person who 
should borrow money from the society. The second section directs, that 
« all the provisions of the 4 & 5 W. 4, c. 40, and 10 G. 4, c 56, to con- 
solidate and amend the laws relating to friendly societies, as far as the 
same relate to the framing, certifying, enrolling and altering rules of 
friendly societies, shall be applicable to the framing, certifying, enrolling 
and altering the rules and regulations of any society to be established 
under the provisions of this act" It is only by reason of the reference 
to the 4 & 5 W. 4, c. 40, that the necessity arises that the rules and re- 

Slations of loan-societies should be certified. The provisions of the 
irth section of that act must therefore be read as incorporated in the 
subsequent act; and that section expressly provides that all rules, from 
Ike lime when the same shall be eerlified by the barrister, shall be binding on 
the several memberg and officers of the society, and all other persons 
^ -«, having interest therein. It is admitted *that this would be the 
-I effect of the reference to the former statute, but for the language 
of the first and third sections of the subsequent statute. The first section 
of the 5 & t) W. 4, c. 23, does nothing more than refer to the second; 
and the third section is very far from restraining the enactments of the 
former statute ; on the contrary, it enlarges them. It leaves these socie- 
ties all the powers which they would otherwise have, and, in addition, 
it empowers them to make entries in a book which shall be admissible 
in evidence. 

Assuming that enrolment is generally not necessary, the question arises, 
whether the terms of the second issue make it requisite to show an en* 
rolment in this particular case. I think it very clear that they do not 
The question is, whether the time at which the enrolment took place, is 
put in issue by the traverse taken by the second plea. If the time be in 
issue, it is so only so far as an allegation of time is material. An allega- 
tion of time would have been material if the legislature had required that 
the rules should be enrolled before the provisions of the statute were to 
attach to the proceedings of a loan-society. 1 am of opinion, however, 
that this is not required, and that the allegation of time, therefore, is not 
material. 

Cresswell, J. The two questions raised in the case are substantially 
the same. I entertained some doubt during the argument, whether the 
plaintifis had shown that this was a case of exemption from stamp-duty, 
but I now think that the note was admissible in evidence without a stamp. 
The statute requires the rules to be deposited and enrolled ; and it directs 
that they shall be certified, deposited and enrolled, in the same manner 

(a) 8o» in tbe 3 dt 4 Vict c. 1 10, s. 3, the wonls are "that if any number of peraons who have 
fermed, or dtall fcrm, any lociety in England, ibr establuhmg a fund for making loans to the indu^ 
trioua daaaea, and taknur payment of the ame fay inatabnentB with infcereat thereon, rfiall be deainNia 
of having the benefit (^ ttua act, audi peniona rfiall cause the roles framed for the management of 
■och society to be certified, deposited, nntt enrolhdn in manner hereinafter directed, and thereupon 
duSi have the benefit of the pnmriona contamed in this act" 

This act, however, oontains (sect 4) the same provision with respect to the eflect of the oeitificate 
of the banister, as ii found in the 4 & 5 W. 4,0.40,8.4. Vide post, 454, (a). See also ant^, 417 
VOL. XLIV. 31 X 
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as the rules and regulations of any friendly society. The second section 
incorporates the provisions of tlie 4 & 5 W. 4, c. 40, so far as the same 
relate to the *framing, certifying, enrolling and altering the rules r»454 
of preceding societies. Considering the fourth section of the 4 & ■• 
5 W. 4, c. 40, as imbodied in the 5 & 6 W. 4, c. 23, 1 think it amounts 
to this, that the rules of a loan-society, when certified by the barrister, 
shall be binding upon the society and other persons interested therein. 
A person who becomes surety to the society for a loan made by them, 
is certainly a person interested in the society.(a) The note having been 
given under the rules of the society, is expressly exempted from stamp- 
duty by the seventh section of the 5 & 6 W. 4, c. 23. I think, therefore, 
that nothing is involved in the third issue beyond the question of the 
signature or non-signature of the note by the borrower and his two sure- 
ties. Rule dischargecl.(6) 

(a) The language of the actof 3&4 Vict c. 110, 8.4, ie, "that all rates and amendmentotfiflreof 
Irani the time when the aame ihall be certified by the said barrister, rfiaO be binding on the i 
memben and officers of the said society, and tk€ bomnoar and sureties, and aU other j 
having interest therein.** 

(ft) Loan-flodeties, which have beoome veir numeroas, ai^ now regulated by the 3 & 4 Vict c 
110, (continued by 5 dt 6 Vict c.A 6 dt 7 Vict c. 41, and 7 dt M Vict c. 54,) with a' provisD 
(sect 1,) that the provisions of the 5 & 6 W. 4, c S), and all rates theretofore cexti&d by the bo^ 



rister araointed to certify the rotes of savings' banks, and enrdted, for the management of sodetiea 
established under the said act, shall continue and be in force, and applicabte, for the recovery of all 
auins of money virhich have been tent fay any such sodety before the passing of this act, and may be 
due and owing, or beoome due in respect of any loan made by any such society previously to Ifae 
passing of the act of 3 & 4 Vict c. 110, aoconlnig to the rates of such society, except wheo the 
aame shall be contrary to the provisions contained in the tetter act 

The right of the pJaintifiB to sue in the character of trustees, was aaamed, not only in the ded** 
ration, but also by the defendant in his first dea. 

As to this point, see Timms v. Wiliioms,3 Queen*s Bench Rep. 413, 2 Gate A Dav. 621; . 
▼. Pike, ant^, Vol IV. p. 421, 6 Scott, N. R. 84 1. 
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In case aeainst an insurance broker, for not effecting an insurance pursuant to his re 
tainer, ihe declaration stated ihai the defendant was retained and employed to cause an 
insurance to be made on the plaintiff's ship, tackle, &c. against the perils of the sea, &c., 
and that he accepted such retainer and employment ; and alleged for breach, that, aU 
though a reasonable time had long before elapsed, and before the loss of the ship, yet 
the defendant did not, nor would, within such reasonable time, cause to be made, in- 
surance upon the said ship, tackle, &c., and did not, nor would, cause the same to be 
insured, or cause a policy of insurance to be made tnereon from and against the perils 
of the sea, &c., nor did nor would cause the plaintiff to be insured in respect of the said 
ship, tackle, &c., from and a^inst such perils, nor did nor would cause to be made 
thereon any insurance or policy of insurance, subscribed or underwritten, but the de- 
fendant so to do had wrongfully and, in breach of bis duty and retainer, wholly neglect- 
ed and refused ; whereby, the vessel being lost, the plaintiff was without the benefit 
of insurance. 

Upon an issue upon a plea of not guilty, it was shown that the defendant had contracted 
with an insurance company for an insurance on the plaintiff's ship, tackle, &c., and 
shortly afterwards obtained from the secretary of the company what purported to be a 
copy of the policy. A stamped policy was afterwards subscribed, but was not given 
out, the practice of the company being to retain possession of policies until they were 
wanted in consequence of a loss. There was no evidence to show the precise time 
when the stamped policy was actually executed ; but it was proved that it was usual 
to execute policies very shortly after the receipt of orders. A demand of the policy 
was made on the part of the plaintiff after the loss of the vessel, to which the defendant 
gave an evasive answer. The judge left it to the jury to say whether or not the defend- 
ant had procured the policy to be executed within a reasonable time. The jury havinff 
found for the plaintiff, and the judge being satisfied with the verdict, the court refused 
to grant a new trial. 

£eld also, on motion in arrest of judgment, that the action was founded on an express 
contract, and that the declaration was sufficient, the terms of the breach not being 
larger than the terms of the contract. 

Case. The first count of the declaration stated that before the com- 
mitting of. the grievances by the defendant thereinafter next mentioned, the 
*4561 plaintiff was the ^o wner and possessed of a certain ship of great value, 
•I to wit, of, &c., and of certain tackle and other furniture and appur- 
tenances thereof, of great value, to wit, of, &c., and of certain foreign coin 
and specie of great value, to wit, of, &c., which ship he the plaintiff then 
proposed and intended should, and the same then was about to, sail and 
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depart on a certain voyage from a certain place, to wit, Newcastle, to parts 
beyond the seas, to wit, Rio de Janeiro, with divers goods of great value 
shipped and loaded in and on board of the said ship, to be carried and con- 
veyed on freight on board the said ship on the said voyage, whereby freight 
ana gains and profits therefrom of great value, to wit, 500/., might and 
could and would have accrued to the plain tiH'; that thereupon theretofore, 
to wit, on the 23d of August, 1841, the plaintiflf', at the speqial instance 
and request of the defendant, retained and employed the defendant to cause 
to be made, according to the custom of merchants, insurance upon the said 
ship, tackle, furniture, and appurtenances, and the said coin and the said 
freight, and to cause the same to be insured, and to *cause a policy rmAjvj 
or policies of insurance to be made, subscribed, and underwritten ^ 
thereon, in and as to the said voyage so intended as aforesaid, from and 
against perils of the seas and other risks usually borne and taken upon 
themselves, in marine policies of insurance, by underwriters and insurers, 
and upon the usual terms and conditions of marine insurance, and to cause 
the plaintiff to be insured in respect of the said ship, tackle, furniture, and 
appurtenances, coins, and freight, in and as to the said intended voyage, 
from and against such perils and other risks so usually borne and under- 
taken as aforesaid, to wit, in certain amounts respectively; (that is to say,) 
as to the said ship or vessel in 1000/., the said' tackle, furniture, and ap- 
purtenances in 250/., the said coins in 500/., and the said freight in 100/., 
for reasonable hire and reward to the defendant in that behalf; and the 
defendant then accepted, and entered upon, such retainer and employment: 
chat the plaintiff then and from thence continually afterwards, until and at 
the time of the loss therein mentioned, was possessed of, and interested in, 
the said ship, tackle, furniture, and appurtenances, and coins and freight 
respectively as aforesaid, to larce amounts and values respectively, to wit, to 
the said several amounts and values of 1000/., 250/., 500/., and 100/. respect- 
ively, wherein the same were so to be respectively insured as aforesaid ; and 
although a reasonable time in that behalf bad long before the commence* 
ment of the suit elapsed, and before the loss of the said ship, tackle, fur- 
niture, and appurtenances, and coins and freight thereinafter mentioned, to 
wit, on the 29th of August, 1841, whereof the defendant then had notice; 
yet the defendant, not regarding his duty in that behalf, but contriving and 
intending to injure the plaintifT, did not, nor would, within such reasonable 
time as aforesaid, cause to be made, according to the custom of merchants, 
insurance upon the said ship, tackle, furniture, and ^appurtenances, r« ^50 
and the said coins and the said freight, or any or either of them, ^ 
and did not nor would cause the same, or any part thereof, to be insured, 
or cause a policy or policies of insurance to be made, subscribed, and 
underwritten thereon, or on any part thereof, in and as to the said voyage so 
intended as aforesaid from and against perils of the seas and other risks 
usually borne and taken upon themselves in marine policies of insurance 
by underwriters and insurers, and upon the usual terms and conditions of 
marine insurance, nor did nor would cause the plaintiff* to be insured in 
respect of the said ship, tackle, furniture, and appurtenances, coins and 
freight, or any part thereof, in and as to the said intended voyage, from and 
against such perils and other risks so usually borne and undertaken as afore- 
said, in such amounts as aforesaid, and did not, nor would, cause to be 
made thereon any insurance or policy of insurance subscribed or under- 
written, although the plaintiff' then was ready and willing to pay to the 
defendant such hire and reward as aforesaid : but the defendant so to do 



458] 5 Manning & Granger. 245 

then and thitherto wrongfully and in breach of his duty and retainer and 
acceptance thereof, wholly neglected and refused, and still did neglect and 
refuse : that he, the plaintiff, confiding in the said retainer and employment 
80 given to, and accepted by, the defendant as aforesaid, theretofore, to wit, 
on the 26th of August, 1841, suffered and permitted the said ship to, and 
the same did, to wit, on the day and year last aforesaid, with the said tackle, 
furniture and appurtenancess, and with the said coin on board, set sail 
from Newcastle aforesaid on her said voyage towards Rio de Janeiro afore- 
said, with the said goods so shipped ana loaded on board thereof as afore- 
said, to be carried and conveyed on freight as aforesaid ; and afterwards, 
and aAer the breach of duty by the defendant aforesaid, and whilst the said 
•4591 *^'P ^^^ proceeding on her said voyage, and •before her arrival at 
•I Rio de Janeiro aforesaid, to wit, on the 1st of August, 1841, the 
said ship, with the said tackle, furniture, and appurtenances, and coins, on 
board as aforesaid, and with the said goods so shipped and loaded on board 
as aforesaid, to be carried and conveyed on freight as aforesaid, by the 
perils and dangers of the seas on the high seas was rent and broken to 
pieces and sunk, and the same were then on the high seas, by the perils 
and dangers of the seas, wholly lost to the plaintiff, and never did arrive 
at Rio de Janeiro aforesaid ; and the plaintiff thereby then also lost, and 
was deprived of, the said freight of the said ^oods loaded in and on board 
the said ship or vessel to the amount, to wit, of the sum of 100/. so to 
have been insured in respect thereof as aforesaid, the said loss being by 
and through one of the perils, to cause to be made insurance, and cause a 
policy or policies of insurance to be made, subscribed, and underwritten, 
against which, the plaintiff had retained and employed the defendant as 
aforesaid, and in respect whereof the plaintiff could and might have reco- 
vered from and against the insurers and underwriters the full amount of the 
said several amounts and sums respectively, if the defendant had regarded 
his duty in that behalf, and had caused such insurance to be made, and 
had caused such policy or policies of insurance to be made, subscribed, and 
underwritten, as he had as aforesaid been retained and employed to do ; 
whereby, and by reason of the neglect, improper conduct, and breach of 
duty by the defendant, the plaintiflThad wholly lost and been deprived of 
such insurance, and policy, or policies of insurance, and the moneys and 
indemnity he might and would have procured and recovered thereby. 

There was a second count, in trover, for '^ certain instruments in writing 
called policies of insurance, to wit, four policies of insurance ; one of the 
said policies purporting to be in and for the sum of 1000/. on a certain 
*4601 *^^^P <^^1'^^ ^^^ Ther^e, one other thereof in and for the sum of 
^ 250/. on the tackle and other furniture and appurtenances of the 
saifi last-mentioned ship or vessel, one other thereof in and for the sum of 
500/. on certain foreign coins and specie to be shipped and carried on 
board the said last-mentioned ship or vessel, and one other thereof in and 
for the sum of 100/. on freight to be made and earned by the said last- 
mentioned ship or vessel." 

The defendant pleaded, first, not guilty ; secondly, to the first count, 
that the plaintiff did not retain or employ the defendant to cause to be 
made, according to the custom of merchants, insurance upon the said ship, 
&c., or to cause the same to be insured, or to cause a policy or policies of 
msurance to be made, subscribed, and underwritten thereon, or to cause 
the plaintiff to be insured in respect of the said ship, &c., modo etformd; 
thirdly, to the second count, that the plaintiff was not lawfully possessed 

x2 
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of the said policies of insurance in the said second count mentioned, or of 
any or either of them, as of hb own property. 

The replication joined issue on these pleas. 

At the trial of the cause before Maule, J. at the last assizes for New- 
castle-upon-Tyne, it appeared that, in August, 1841, the defendant, who 
is an insurance broker in that town, was employed by the plaintiff to effect 
insurances as well upon the ship Therese, of which the plaintiff was owner 
and master, as also upon the furniture and freight. Accordingly, on the 
23d of that month, the defendant effected the following insurances with the 
Newcastle Commercial Insurance Company : on the ship, &c. 5(K)/.; on the 
specie, 200/.; on the furniture, 250/.; and with the Newcastle Marine Insu- 
rance Company, on the ship, 500/.; on the specie, 500/.; and on the freight, 
100/. The vessel sailed for Rio de Janeiro on the 26th of August, and on 
the 3l8t she foundered at sea. The defendant had notice of the loss. 
*0n the 8th of December, 1841, the solicitor of die plaintiff wrote 
him the following letter: — 

" December 7th, 1841. 

"Therdse of Hamburgh ; John Turpin, Master. 

'* Mr. Turpin not being able to obtain from the Marine and Commercial 
Insurance Companies in your town, payment of the amount of insurance 
effected bv you in August last, has placed the matter in niy hands for the 
purpose of enforcing the payment by legal proceedings. I will therefore 
thank you to give me all the information you can, relative to the mode by 
which the insurance was effected, and also the names of the gentlemen who 
underwrote the policies ; for I presume the companies are not incorporated, 
and that the members underwrite as at Lloyd's. You will also be pleased 
to send me such of the policies as are in your possession, and to inform me 
in whose possession the others are, and why they are not given up." 

The defendant's reply was as follows : — 

<' Newcastle-upon-Tyne, 13th December, 1841« 
" We duly received your letter of the 7th instant, and in reply beg to 
say, that if Captain Turpin will pay 41/. lbs. 3d., the amount due to us 
from him, into the hands of Messrs. Barclay, Bevan & Co., bankers, we 
shall be glad to forward to his order copies of the policies referred to in 
your letter, signed by the secretaries of the respective companies with whom 
the insurances were effected." 

On the 20th of December, 1841, the plaintiff's solicitors wrote again in 
these terms: 

^^Mr. John Turpin, late master of the ship Therdse, has placed in our 
hands your letter to his late solicitor, Mr. P., wherein you state that if Cap- 
tain Turpin will pay 41/. I5s. Sd.y the amount due to you, into the hands 
of Messrs. Barclay & Co., bankers of this place, *you will forward r^Aao 
to his order copies of the policies referred to in Mr. P.'s letter. We '• 
understand that you omitted to obtain from the insurance companies the 
original policies when they were effected, and that the companies now re- 
fuse to deliver them out, by which Captain Turpin is prevented from 
adopting measures to recover the amount of such policies. We shall be 
glad to be informed by return of post whether you have the original poli- 
cies, and, if not, whe&er you can obtain them, and we will consult Cap- 
tain Turpin as to the payment of your demand. 

Again, on the 28th, the plaintiff's solicitors wrote — ** We wish particu- 
larly to ascertain whether these copies (referring to the copies mentioned 
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in the defendant's letter of the 13th) are what the companies .dehvered to 
you as the policies, or whether the companies have the policies now in 
their possession." 

Some further correspondence took place between the parties, but with- 
out leading to anjr result. 

It was not distinctly shown when the policies were actually executed ; 
but the secretary and one of the directors of the Newcastle Commercial 
Insurance Company, who were called as witnesses, stated that the practice 
of the office was to execute a policy on stamped paper very shortly after 
the receipt of the order ; and that the defendant had applied to the com- 
pany for the policies for the commencement of the action, but that they had 
refused to give them out to him on the ground that the loss was suspected to 
have been fraudulent. A formal demand of the policies was made on the 
15th of April, 1842 ; but they were not delivered up.(a) 

For the defendant it was submitted that the correspondence amounted 

to an admission on the part of the plaintiff*, that the policies had been 

•4fi31 ^^^^^^^ shortly after •the order was given, and that the evidence with 

^ respect to the usage of the company showed that there had been no 

breach of duty by the defendant. 

For the plaintiff* it was contended that it was to be inferred from the cor- 
respondence that the policies had never been effected. 

The learned judge left it to the jury to say whether or not the defendant 
had procured the policies to be executed within a reasonable time. 

The jury having found a verdict for the plaintiff* on the first count, 
damages 30/., and for the defendant on the second count. 

Sir Thomas WUde^ Serit., in Michaelmas term last, moved for a rule 
nisi, for a new trial on the ground that the verdict was against the evi- 
dence, or to arrest the judgment. On the latter point he submitted that 
the action, though in form an action of tort, was substantially an action of 
contract, and conseouently the contract ought to be correctly alleged ; that 
the retainer averrecf, absolutely to insure the ship, was larger than was 
warranted by law ; that it was no where alleged that the defendants could 
have efl*ected the insurance. The averment was that he had engaged to 
insure her upon the usual terms, which means on the usual premium ; con- 
sequently it ought distinctly to have appeared that the vessel was one that 
might have been so insured. Again, the declaration contained no allega- 
tion that the plaintiff* was ready and willing to pay the premiums. The 
learned seijeant also contended that case was not maintainable, where, as 
here, the supposed cause of action arose wholly out of a breach of contract 
unaccompanied by any wrongful act ; but he abandoned this point when 
the rule came on lor argument. 

A rule nisi having been granted, 
•4641 *ChanneU^ Serit., (with whom were Hoggins and Bramwellj) 
J showed cause. With respect to the first point, there was abundant 
evidence to warrant the jury in concluding that the defendant never effected 
the policies of insurance. Assuming that the defendant gave orders to the 
offices for the insurances, and that the policies were executed by the direc- 
tors, and that copies were ^ven to the defendant, it still cannot be said 
that the defendant had done what he was bound to do. It cannot be con- 
tended that he caused the insurance to be made according to the contract 
alleged, until he obtained from the offices the policies themselves, so that 
be might either deliver them to the plaintiff* or hold them as his agent. 
{p) The policies were given up after action brought. 
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Until he had placed the plaintiff in a situation to enforce the policies, every 
thing he had done might be considered nugatory; for the words " effecting 
an insurance*' can only mean that the insurance is to be completed. It 
appears, however, that he never applied for the policies until after the loss 
of the ship. There was no evidence that the policies ever had been actu- 
ally issued before that time. There was no identification of the copies 
given out with any particular policies ; and, in truth, the papers given out 
were mere copies of the contract to insure. [Tindal, G. J. Supposing 
the plaintiff had brought an action against either of the companies, and had 
given notice to produce the original, would not the copy, in case the ori- 
ginal had not been produced, have been sufficient evidence of the policy?] 
That might be so if the company had delivered the copy as a copy of a 
policy executed by them ; but no proof was given at the trial that any 
policy had then been signed ; and, unless it could be clearly shown that 
the original was then in existence, the copy would not be admitted in evi- 
dence. [Maule, J. The proof was rather the other way as to the poli- 
cies being then executed ; for, according to the practice, a copy is first 
made in the company's *book, and the copy for the party is made r*4gc 
from that, and the policy is made out afterwards.] According to '- 
that it is clear that the copies given to the defendant were not made from 
the policies themselves, but were merely copies of so many executory 
contracts to insure ; and it is immaterial whether the policies were com- 
pleted on the next day or a year afterwards. In case the policies wero 
signed shortly after the order, it was a clear breach of duty in the defend- 
ant not to get them from the office in a reasonable time, so as to give the 
plaintiff, in case of a loss, the means of suing thereon. Supposing, on the 
other hand, that a considerable period elapsed before the policies were 
executed, there was a still stronger breach of duty in not obtaining them 
80 as to give the plaintiff a complete, instead of an imperfect, security. It 
might have been different if the companies had given notice of the policies 
having been made out, in such a way as to identify them ; but as the case 
stands there was no appropriation of any particular policies to the plaintiff. 
It is submitted, therefore, that there is no pretence for saying that the ver- 
dict was against the evidence. 

The other point is, whether, assuming the declaration to have been 
proved to the extent disputed by the plea, it is good in point of law. One 
objection is, that the duty of the defendant is laid too largely. Though 
this in form is an action on the case, it is founded on an express contract ; 
and no duty, stated as it results from the contract, can be said to be laid 
too largely. The declaration does not allege that the plaintiff employed 
the f' Pendant as an insurance-broker, — leaving it for the law to ascertain 
what l"»is duty was, — but it expressly avers that the plaintiff retained the 
defendant to cause to be made insurance upon the ship, and to cause the 
plaintiff to be insured in respect thereof, and that '' the defendant then 
accepted, and entered upon, such retainer and employment;" and the 
breach of duty *is laid precisely in the same language as the re- r* ^oo 
lainer and employment. Suppose the declaration had stated that ^ 
the plaintiff had retained the defendant to do certain acts, and that the 
defendant undertook '< to do his duty in the premises," it could not be said 
that the duty was laid too largely. , With respect to another objection, the 
undertaking of the defendant is, to effect an insurance for hire, and not to 
effect an insurance the plaintiff providing the premium ; and there is an 
allegation that the plaintiff was ready and willing to pay the defendant bis 
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hire and reward. If the payment of the premium be necessary in order to 
efiect the insurance, the question is, whether the defendant, by undertaking 
to effect it, does not engage to pay the premium and stipulate to receive 
certain remuneration, such remuneration including both the premium and 
his own charges. The defendant does not enter into a qualified under- 
taking, provided funds are furnished to him ; but his obligation is to effect 
the insurance at all events. As to the other point, that it is not alleged 
that he could effect the insurance, it is averred that, although a reasonable 
time had elapsed for the purpose, he had not caused the insurance to be 
made. After verdict that is a sufficient allegation that it was in the defend- 
ant's power to effect the insurance ; for his undertaking is absolute, or only 
qualified, if at all, by the allowance of a reasonable time for the purpose ; 
which, it is averred, he had had. 

Sir T, WUde^ Serjt., (with whom were Knowles and W, H, Watson^) in 
support of the rule. When the whole evidence is looked at, it is clear 
that the policies were effected shortly afler the order had been given for 
them by the defendants. The delivery of the copies was a distinct inti- 
mation that the policies had then been made out. The defendant is not an- 
swerable for the conduct of the companies in withholding the policies on 
•4r71 ^^^ "ground that they believed the loss of the vessel to have been frau- 
^ dulent. The defendant discharged his duty, according to the usual 
course of business at Newcastle, by giving orders for the insurances, and 
by procuring copies of the policies, and handing them over to the plaintiff. 
There is no reason to think that, in this instance, the companies did not 
cause the policies to be made out within a day or two, according to their 
ordinary practice. It is said that it is not sufficient to effect the policies, but 
that they roust be actually obtained from the companies. The procuring 
of the policies themselves must be regulated by the course of business in 
the town. The breach is however alleged not in not obtaining the poli- 
cies from the offices, but in not effecting them. If the defendant had been 
charged with not procuring the policies from the companies afler they had 
been effected, the defence would have been of a totally different kind. So, 
the (question for the jury was, whether the defendant had neglected, not to 
obtain the policies, but to effect them ; and the other side are seeking to 
support the verdict on one ground by evidence of a distinct breach of duty. 
There can be no doubt that the policies were effected shortly after the order 
was given; and the verdict is. clearly against the evidence. 

With respect to the declaration, the allegations it contains are applicable 
only to the employment of the defendant as an insurance-broker to perform 
his ordinary duty, that is, to use ordinary diligence in the discharge of his 
duties. His undertaking is not stated as a contract. He is to insure 
^^upon the usual terms;" and it was necessary, in order to make him 
liable, to allege, that he could have insured the vessel '^ upon the usual 
terms." For, by his retainer, he is precluded from giving more than the 
customary premium ; and if he could not insure upon paying such pre- 
mium, he was not warranted in insuring at all. Although it is averred 
*4681 *^^^^ ^^^ plaintiff was ready and willing to pay the defendant his 
-' hire, it is not stated that the defendant had notice thereof 

TiNDAL, C. J., now delivered the judgment of the court. 

In this case a rule nisi was obtained for setting aside the verdict which 
had been obtained by the plaintiff, and granting a new trial, or, in case 
that was refused, for arresting the judgment. It was an action by a ship- 
owner against an insurance-broker. In the first count of the declaration 

VOL. xuv. 32 
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(on v^hich alone the question arises) the piaintiflf, — ^after setting out that he 
had retained and employed the defendant to cause an insurance to be made 
on his ship, tackle, &c., and that the defendant had accepted, and entered 
upon, such retainer and employment, — alleged, by way of breach, that 
although a reasonable time had elapsed long before the commencement of 
the suit and before the loss of the ship, yet the defendant did not, nor 
would, within such reasonable time, cause to be made, according to the 
custom of merchants, insurance upon the said ship, tackle, &c., and did 
not, nor would, cause the same to be insured, or cause a policy of insu- 
rance to be made, subscribed and underwritten thereon, from and against 
the perils of the sea, and other risks usually borne by underwriters, nor 
did, nor would, cause the plaintiflTto be insured in respect of the said ship, 
tackle, &c. from and against such perils, nor did, nor would, cause to be 
made thereon any insurance or policy of insurance subscribed or under- 
written ; but the defendant, so to do, had wrongfully, and in breach of his 
duty and retainer and acceptance thereof, wholly neglected and refiised, 
and still did neglect and refuse. The second count was in trover for the 
policies of insurance. To the first count the defendant pleaded the general 
issue, and also a plea traversing ^the retainer ; but the first plea r«^Q 
alone is now material. On the general issue the question arose ^ 
whether the breach of duty, as alleged in the first count, was proved. 
It appeared in evidence that the defendant, an insurance-broker employed by 
the plaintiff, had cohtracted with the Newcastle Commercial Insurance Com- 
pany, for an insurance on the plaintiff's ship, tackle, &c. immediately after 
he had been employed to do so ; and that shortly afterwards papers were 
given out by the company to the defendant, as being copies(a) of the po- 
ucies. Stamped policies, in the same terms with the copies given out, 
were afterwards subscribed, ahhough the exact time when the policies 
were subscribed did not distinctly appear ; and the question agitated at the 
trial, and submitted to the jury, was, whether the defendant had procured 
the policies to be executed within a reasonable time. There was no pre- 
cise evidence as to the time at which the policies were actually executed 
and completed. The defendant contended that the correspondence, which 
was put in evidence on the part of the plaintiff, amounted to an admission, 
on his part, that the policies had been efiected shortly after they were or- 
dered ; and, further, that the evidence given by the secretary and the di- 
rector, proved the usage to be, that the company executed them on stamped 
paper very shortly after the order, and kept them in a locked-up drawer, 
not to be delivered to the assured until wanted in consequence of a loss. 
The plaintiff, on the contrary, relied on a distinct request made by him to 
the defendant, that he would produce the policies ; from which the defend- 
ant excused himself upon a ground which the plaintiff contended was an 
evasion only, and furnished the necessary inference that they were not in 
existence. These two conflicting views were placed before the jury, whr 
it would appear, drew their conclusion ^in favour of the plaintiff; r»^m 
and my brother Maule, who tried the cause, appears satisfied with ^ 
their finding. 

A second prayer of the motion was, that the judgment should be arrested. 
And the objection taken in arrest of judgment is, that the duty cast upon 
the defendant by the contract into which he entered, was not an absolute 
duty, as alleged in the declaration, to effect an insurance, at all events, as 

(a) These pnpers would appear to have beeo copies of drqfl$ of policies. Vide suprfti 
p 464.465. 
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in the nature of a warranty, but that it was a tnandatum only, and that the 
defendant was bound only to use a proper degree of care and diligence to 

Eerform what he had undertaken. But to this we think the proper answer 
as been given at the bar, — viz. that the action is founded on an express 
contract ; and that the breach is not larger than the terms of the contract, 
but is framed in the same precise terms ; and that the allegation in the de- 
claration, that the defendant to perform his promise '' wrongfully, and in 
breach of his duty and retainer and acceptance thereof, wrongfully neglected 
and refused," is a legal charge, sufficient to call for an answer, leaving it 
to the defendant, if he sought to excuse himself on the ground of impossi- 
bility of finding persons ready or willing to underwrite the particular risk, 
or on any other justifiable ground, either to show it in evidence at the trial 
as an answer to the breach, or to plead it by way of excuse, as he should 
be advised, (a) 

We therefore think that there is no ground for arresting the judgmenti 
out that our judgment should be given for the plaintiff. 

Rule discharged. 

(<0 The stipulation of <<hire and reward," ant^ 458, 466, would alao appear to be an 
Answer to the objeotion taken. An agreement for reward or benefit would not constitute 
the agent a mandaiarffj but would impose on him the more extensive liability of a locator 
gperiM/aeiemiL 
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Raising iind transferring stock is not a nuisance at common law. 

BidtL therefore, that a plea to a count in assumpsit for money lent, stating that the plain- 
tiff and defendant, and other persons, did illegally associate in a certain illegal under- 
taking, tending to the common nuisance of the subjects; that is to say, that the plain- 
tiff, defendant, and the other persons, did act as a corporate body, and pretend to be a 
trading corporation^ under the name &c., and did pretend to raise and transfer stock in 
the said company, and that the said stock consisted of &c., and did pretend to transfer 
and assign shares in such stock, without legal authority by act of parliament, charter, 
or letters patent &c., and that the money was lent for the purpose of furthering such 
iUegai undertaking, was bad, as not describing such an illegal association as would 
constitute a nuisance at common law. 

Held, also, that a plea to such a count, stating that the money was lent for the purpose 
of carrying on a trading copartnership, and that the plaintiff afterwards became, a 
member thereof, and that complicated accounts arose between the plaintiff and the 
defendant in respect of such copartnership, which incjuded the sum lent, was no an- 
swer to the action. 

Assumpsit, for money lent, interest, and money due upon an account 
stated. 

The defendant pleaded — ^to the whole declaration,—- secondly, as to the 
sum of 500/., parcel &c., that on the 10th of October, 1839, from thence 
until the 6th of June 1840, the plaintiff, the defendant and other persons 
did illegally associate together in a certain illegal undertaking, project, and 
attempt, tending to the common, grievance, prejudice, and mconvenience 
of the subjects of our lady the Queen, in general, and great numbers of 
them, in their trade and commerce ; that is to say, that the plaintiff, the de- 
fendant and the said other persons did, during the time aforesaid, act as a 
corporate body, and pretend to be a trading corporation, by and under the 
name and style of *^ The Limerick Marble and Stone Company,'^ and did 
then also pretend to raise and transfer stock in the said company, and that 
the said stock consisted of 60,000i., divided into five hundred shares of 
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100/., and did then also pretend to transfer and assign shares in such stock 
without legal authority, either by act of parliament, or by charter from the 
crown, or by letters patent under the great seal, or by any other lawful 
^authorit]^ whatsoever, to warrant such acting as a corporate body, rmA^'jo 
or the raising of transferable stock, or the transferring of shares ^ 
therein ; whereof the plaintiff then had notice : that the plaintiff, well 
knowing the premises, for the furthering, countenancing, and promoting 
of such illegal undertaking and project, to wit, on the 10th of October 1839, 
aforesaid, lent and advanced to the defendant a certain sum of money, to 
wit, 500/., and he the defendant then received the same, for the purpose 
aforesaid, and then with the knowledge, privity and assent of the plaintiff, 
paid, laid out, and expended the same upon and for the furthering, aiding, 
and promoting of the said illegal undertaking and project : and that the 
last mentioned sum of 500/. so lent and advanced as aforesaid was the 
same cause of action in the introductory part of this plea mentioned, and 
whereof the plaintiff had above in his said first count complained against 
the defendant. — Verification. 

Thirdly, that the said sum of 500/., parcel, &c., was lent by the plaintiff 
to the defendant for the purpose of carrying on a certain trading copartner- 
ship before then entered into between the defendant and certain other per- 
sons, under the name and style of '^ The Limerick Marble and Stone 
Company," and the same was then expended by the defendant in and 
about the said copartnership, and the carrying on thereof: that after the 
last-mentioned sum had been so lent and expended as aforesaid, to wit, on 
.&c. the plaintiff became and was a member of the said copartnership, and 
so remained and continued from thence until &c.: that the plaintiff on 
divers days and times, whilst he was such member of the said copartner- 
ship, as aforesaid, and before the commencement of this suit, received 
divers sums of money, in the whole amounting to a large sum of money, 
to wit, 1000/., on the account and for the use of said copartnership, and 
that divers complicated *accounts then arose between the plaintiff r^A^^ 
and defendant in respect of and relating to the said copartnership, ^ 
which accounts included, amongst others, the said sum of 500/., parcel &c. 
.in the introductory part of this plea mentioned : and that no settlement or 
adjustment of the said partnership accounts had been at the time of the 
commencement of this suit nor hath yet been made, but that the same were 
at the commencement of the suit and still were open, depending, and un- 
liquidated. — Verification. 

The fourth and fifth pleas, pleaded to the second count only, were, re- 
spectively, similar to the second and third pleas pleaded to the interdiction. 

Replication to the second plea ; that the plaintiff, the defendant, and the 
other persons did not associate together in the undertaking, project, and 
attempt in the said plea mentioned, and did not act or pretena in manner 
and form as therein mentioned ; and that the sum of 500/., in the said 
second plea mentioned, was not lent and advanced to the defendant, nor 
was the same received by the defendant for the purpose in the said plea 
mentioned ; nor was the same with the knowledge, privity, and assent of 
the plaintiff paid, laid out, and expended, in manner and form as the de- 
fendant hath in the said plea in that behalf alleged ; conclusion to the 
country. (There was a similar replication to the fourth plea.) 

To the third and fifth pleas, the plaintiff replied de injurid. 

Special demurrer to the replication to the second plea, assigning for 
causes, that the said replication was multifarious and double, and that the 
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plaintifT had thereby attempted to put in issue several distinct matters, 
namely, whether the plaintiflf, the defendant, and other persons associated 
•4741 ^^S®***^"^ ^" ^^^ undertaking, •project, and attempt in the plea men* 
-' tioned, and also whether they acted or pretended in manner and 
form as therein mentioned ; and also whether the said sum of 500/., in the 
said plea mentioned was lent and advanced to the defendant, and received 
by him for the purpose in the said plea mentioned ; and also whether the 
said sum was, with the knowledge, privity, and assent of the plaintiff, paid, 
laid out, and expended, in manner and form as the defendant had in the 
said plea alleged: that the replication was an informal mode of pleading 
the general replication de injuriA, which last-mentioned replication could 
not, by the rules of law, be pleaded to the said second plea : that the plain* 
tiff had in and by his said replication attempted to raise certain immaterial, 
superfluous, and complex issues, that is to say, he had traversed the alle« 
gation that the plaintiff and defendant acted and pretended as in the said 
plea mentioned, which fact was involved in, and arose out of, the question 
— whether or not the plaintiff and defendant associated together in such 
undertaking &c., as is in the said plea mentioned : that the plaintiff had 
traversed, and attempted to put in issue, the purpose for which the said 
sum of 500/., was lent by the plaintiff to the defendant; whereas if the 
said sum was, with the knowledge &c. of the plaintiff, paid &c. by the 
defendant in the said illegal undertaking &c., the fact of the said sum not 
having been lent and advanced to the defendant, or received by him, for 
the purpose in the said second plea mentioned, was wholly immaterial : 
that the traverse taken by the replication was too large, in this, to wit, that 
it attempted to put in issue the fact — whether or not other persons were' 
associated with the plaintiff and defendant in the said undertaking &c., 
which fact was wholly immateriad to the defence set up : that the replica- 
tion was uncertain, inasmuch as the defendant could not thereby know 
•4751 ^^^^^^'^ ^^ ^plaintiff meant to deny that he associated with the de- 
-■ fendant, or that he associated with other persons, or that he asso- 
ciated with the defendant and other persons, in the said undertaking &c. 

(There was a demurrer to the replication to the fourth plea, upon which 
the defendant assigned the same causes of demurrer as upon the demurrer 
to the replication to the second plea.) 

Special demurrer to the replication to the third plea, assigning for causes, 
that the third plea did not consist of matter of excuse, so as to entide the 
plaintiff to adopt such general form of replication : that the defendant by 
bis said plea claimed a title and interest in the said sum of 500/. therein 
mentioned, and set up a right to retain the same : that in the same plea 
mUhority was alleged to have been derived from the plaintiff: and that the 
plea was double and multifarious. (There was a similar demurrer to the 
replication to the fifth plea.) 

Joinder in demurrer.(a) 

(a) The foUowing points were marked for argument on the part of the plaintiff :— 
^ That the several replications demurred to are good, and that none of the grounds of 
demurrer spectaUy assigned are valid. 

<* It wiU also be argued that the pleas of the defendant by him secondly, thirdly, fourth- 
Ify and lastly above pleaded, are all bad ; that the second and third pleas are bad for this, 
amongst other reasons, namely, that there is nothing illegal, either by common or statute 
law, in the said company called * The Limerick Marble and Stone Company,' acting in 
the manner stated in the said second and third pleas; and that the third and last pleas 
are bad, inasmuch as the matters therein contained, namely, the existence of complicated 
partnership accounts between the plaintiff and defendant, is no answer to the demand of 
debu wbioh became due previously to the existence of the partnership." 
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The case was argued in Hilary term la^. 

Talfourd, Serjt., (with whom was HurlsUme,) in support of the demur- 
rers, (a) The replications to the ^second and fourth pleas put in issue r*AnA 
at least two things which are immaterial,'* — first, the fact that the plain* '- 
tiff and defendant did associate with other persons ; and, secondly, not onljr 
the purpose for which the money was lent, but also that for which it was 
applied. [Cresswell, J. Is it open to the defendant to say that these 
allegations are immaterial, when he himself has put them on the record ?] 
A plea is not made bad by the introduction of immaterial circumstances ; 
nor can the plaintiff make such matter material by traversing it ; Regil ▼• 
Green, 1 M. & W. 328 ; Moore v. Boukott, 1 New Ca. 323, 1 Scott, 122. 
[Cresswell, J. In the last cited case the defendant pleaded to an action on 
an attorney's bill, that the bill was for work at law and in equity, and was 
not delivered a month before action brought. The replication, .that the 
bill was not for work at law and in equity, was held bad, not because it 
contained two answers to the plea, but because it contained none.] That 
case shows it is not enough merely to traverse an allegation in the very 
terms of the plea. 

As to the replications to the third and fifth pleas, it is now settled that 
de injurid is admissible in assumpsit ; htiac v. FarroTj 1 M. & W. 65, 
Tyrwh. & G. 281, 4 Dowl. P. C. 750; Griffin v. Yaies, 2 New Ca. 579, 
2 Scott, 845 ; Purchell v. •&iter, 1 Q. B. 197, 209, 1 G. & D. 682, ^^ -„ 
693, but subject to the rule in Crogate's case, 8 Co. Rep. 66, that ^ ' 
such general form is only allowable where the plea sets up matter of excuse, 
and not of discharge. An excuse must arise before, or at the time, the 
contract is broken, but a discharge must be afterwards. 

The third plea in this case does not. consist of matter of excuse ; it ad- 
mits the cause of action, namely, the loan ; and it does not inast on the 
illegality of the contract. [Tindal, C. J. The question is, whether that 
plea contains any answer to the action. It admits the loan, and then states 
a subsequent partnership with the plaintiflf, and that the money previously 
lent by the plaintiff was mixed up with the partnership accounts. That 
does not appear to be any answer to an action to recover the loan. 
£rskine, J. At present, I believe, we all think that the plea is bad.] 
Perhaps it may amount to a special set-off. [Cresswell, J. In what 
manner ? The defendant does not say which way the balance of the account 
would be. Tindal, C. J. A set-off can only be maintained on an ascertained 
debt. But here the defendant expressly says that the debt is not ascertained.! 

The learned Serjeant then admitted he could not support the third and 
fifth pleas. 

Channelly Serjt., for the plaintiff. Assuming that the second and fourth 
pleas are good, the replications to them are sufficient, as they put in issue 
all the facts which those pleas set up as constituting one defence. If an 
alleged material fact is so mixed up in a plea with others which are mate- 

(o) When the case was called on, the learned serjeant confined his argnment to attack- 
ing the replications ; and npon his attention heing called by the court to the above ob- 
jections to the pleas, which had been delivered on the part of the plaintiff to the jud^ec, 
he stated that he was not aware of them, and that he had been taken by sorprise. 
Cresswell, J., observed that was the fault of his client, whose duty it was !o have made 
inquiry at chambers. Tindal, C. J., however, added that perhaps the defendant conld 
not have gained any information by inquiry at chambers, as the points were only insert- 
ed in the paper-books, which were delivered to the judges. Channell. Serjt., for the 
plaintiff, referred to Seott v. Chappdow^ antA, Vol. IV. p. 336 ; 2 Dowl. N. S. 83. 

As the court ultimately decided the case upon the validity of the pleas, the argument 
as to the replications is very briefly reported. 
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rial that together the^ form part of the whole defence, the plaintiff has a right 
to traverse the plea m its terms. (Upon this branch of the argument he ciFed 
•A7Q1 Cl^os V. Penaluna, 4 T. R. 466 ; Biggs v. *Lawrencey 3 T. R. 454 ; 
^'^J WaymeU v. Seed, 5 T. R. 599 ; BerAsm v. ThdmU, 7 M. & W. 
512, 9 Dowl. P. C. 739; Webb v. Weatherby, 1 N. C. 502, 1 Scott, 477; 
Bell V. Tuckett, ant^. Vol. III., 785, 4 Scott, N. R. 402 ; and Duvergier 
V. Fell(nos, 5 Bingh. 248, 2 M. & P. 384, affirmed in K. B. 10 B. & C. 
826; in Dom. Proc. 1 CI. & Fin. 39.) [Tikdal, C. J. The pleas in ques- 
tion comprise three separate allegations: first, that the plaintiff had entered 
into an illegal company ; secondly, that the money lent was part of the 
stock of such company ; and thirdly, that the money was applied to illegal 
purposes with the privity of the plaintiff. Of these three allegations two 
at least contain each a distinct answer to the action. If the illegal com- 

1>any was not fbrmed, the plea falls to the ground. If the money was not 
ent for an illegal purpose, the same result would follow. These are sepa- 
rate and distinct allegations which the plaintiff has included in his replica- 
tion ; and as at present advised, I should say it would be better to see 
whether the pleas are good.] 

The pleas cannot be supported. The facts which they set out as consti- 
tuting the illegality of the association are, in terms, the same as those men- 
tioned in the bubble act. (6 G. 1, c. 18, s. 18.) But that act was repealed 
by the 6 G. 4, c. 91. The demurrer admits, not the illegality of the com- 
pany, but merely the facts from which the court will decide whether or not 
it was illegal. But the facts stated do not show any such illegality. They 
merely disclose a method of forming and dissolving a joint stock partner- 
ship by transferring stock. It is not stated that the company acted as a 
corporation in any illegal way, or that they affected to use a corporate seal. 
There is nothing to show the company was illegal at common law; jR. v. 
•4791 ^'^y ^^ East, 406. *The pleas, in substance, only state that cer- 
^ tain persons formed an association for the purpose of trading in 
marble, and raised a capital by shares ; but this is no offence at commoq law. 
Talfourdj Serjt., in reply. The second and fourth pleas disclose a suf- 
ficiently ^od ground of defence upon general demurrer. The grounds 
upon which the judgment of this court proceeded in Duvergier v. Fellows 
are in favour of the defendant. It was there held that the pretending to be 
possessed of transferable stock was pretending to act as a corporation. In 
this case the pleas show that the parties not only pretended to act, but did 
in fact act, as a corporation. [Cresswell, J. Duvergier v. Fellows was 
affirmed by the King's Bench upon error, 10 B. & C. 826. But it is not 

Juite clear that the judgment of this court was adopted to the full extent. 
Ihannell^ Sent. The judgment was indeed also supported in the House 
of Lords, 1 CI. & Fin. 39 ; but upon auite different grounds.] In R, v. 
Wehb the particular association was held legal ; at least the parties were 
held not to be liable to an indictment. But that was under peculiar cir- 
cumstances. And the authority of jR. v. Webb was doubted in Kinder v. 
Taylor^ Greorge on Joint-Stock Companies, p. 46. A question arose in 
that case as to the legality of a company calling themselves the Real del 
Monte Mining Company ; and Lord Eldon, C. is reported to have said, 
*' The question as to what was assuming to act as a corporate body, was 
rendered still more important to be decided, because it was impossible to 
read the 6 G. 1, and the clauses of exceptions contained in it, without 
seeing that the legislature thought itself bound to except even some legally 
cbar^.ered companies. The case of jR. v. Webb was scanty in argument, 
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*and the common law was not considered in it, because that was r*^oQ 
an indictment upon the statute. He spoke with all respect for *- 
Lord Ellenborough, who had decided the case, and whose memory be 
Tenerated as a law-giver ; but he should have been glad if his lordship had 
taken the trouble to state what was assuming to act as a corporation." 
[Cresswell, J. Here the defendant has not taken the trouble to state 
what he means by acting as a corporation.] It is submitted that he has in 
terms stated sufficient to bring the case within the principle of Duvergier 
V. Taylor. Lord Eldon added, in Kinder v. FellowSy "For many con- 
siderations it would have been very fortunate if the court had then looked 
at this as a distinct question, and had been good enough to declare, ' this is 
not acting as a corporation, because, to act as a corporation, you must act so 
and so.' It now, however, became necessary to decide, either by legal judg- 
ment or by a declaratory act of parliament, what is the meaning of presuming 
to act as a corporation ; and by whomsoever it was declared, not only what 
was doing, but what had been done, must be attentively regarded. It was 
for this reason he thought the case of jR. v. Webb called for further explana- 
tion." And his lordship, after commenting upon the 6 G. 1, stated, that 
" he was of opinion, — and he had taken some trouble to consider the ques- 
tion, — that if it could satisfactorily be made out to a jury that a party was 
opening books, raising a premium upon the shares, and then took care to 
get himself out of the scrape, that was an indictable offence." Josephs v. 
Pebrer, 3 B. & C. 639; 3 D. & R. 542, and Pratt v. Hutchinson, 15 
East, 511, are authorities to show that a company which professes to raise 
and transfer stock is illegal. [Tindal, C. J. When those cases were 
decided the 6 G. 1 was in full force.] 

*The learned Serjeant then proceeded to argue that the replication r«jo| 
to the second and fourth pleas were bad for multifariousness, and I- 
as involving an immaterial issue. It was immaterial whether other per- 
sons were associated with the plaintiff and defendant, as there might be a 
fraudulent company consisting of two parties only. [Tindal, C. J. It is 
not ^ery likely. The 6 G. 1 seems to point to associations formed by 
great numbers of persons. Erskine, J. In order to render a proposition 
objectionable, it is not sufficient that it is immaterial ? Must it not also 
tend to embarrass the opposite party? Thatjseems to be the ground upon 
which Regit v. Green was decided.] If the contract was unlawful in its 
origin, the subsequent application of the money would make no difference; 
Thurman v. WUdj 11 A. & E. 453; 3 P. & D. 289. [Cresswell, J. 
Suppose the money had been originallv lent for an unlawfiil purpose, and 
the plaintiff had repented and demanded back the money, but had after- 
wards sanctioned its improper application.] If the contract was originally 
unlawful he could not recover the money. This is an action for money 
lent. It is a sufficient answer that it was lent in furtherance of an illegal 
contract. The subsequent application of the money is quite immaterial. 

Cur. adv. vutt. 

Tindal, C. J. now delivered the judgment of the court. 

The questions before us in this case arise on the replications put in by 
the plaintiff to the second, third, fourth, and last pleas of the defendant. 
But as the third and last pleas were abandoned by the defendant upon the 
argument, and as we think the second and fourth pleas are also bad in 
point of law, it will be unnecessary to say any thing as to the replications: 
and the second *and fourth pleas being pleaded in the same form, r#^o 
the one to the action gienerally, the other to the second count, it I- 
will be necessary to consider the first only of those pleas. 
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That plea is framed upon the very words of the statute 6 Geo. 1, c. 18, 
»• 19. It states that the plaintifi*^ and the defendant, and others, did illegally 
associate themselves together in an illegal undertaking, project, and at- 
tempt, tending to the common nuisance, prejudice, and inconvenience of 
the subjects of our lady the Queen in general, and great numbers of them 
io, their trade and commerce. It is obvious, that, if the plea had stopped 
here, such a general allegation of an illegal association would not have 
been sufficient, even if the statute above referred to had been still in force 
and unrepealed: and consequently the plea proceeds to describe the parti- 
cular illegal association intended, and alleges it to consist in this, that the 
plaintiff, the defendant, and those other persons, did act as a corporate 
body, and pretend to be a trading corporation, under the name of " The 
Limerick Marble and Stone Company," and did also then pretend to raise 
and transfer stock in the said company, and that the said stock, consisttxl 
of 50,000/. divided into 500 shares of 100/., and did pretend to transfer 
and assign shares in such stock, .without legal authority by act of parlia- 
ment, charter from the crown, or letters patent under the great seal, or by 
any lawful authority whatever, to warrant such acting as a corporate 
body, or the raising of transferable stock, or the transferring shares therein. 
Now assuming, for the sake of argument, that this description would have 
been sufficient to bring the case within the statute, yet, as that clause of 
the statute has been expressly repealed by the 6 Geo. 4, c. 91, the ques- 
tion becomes this, whether such an illegal association is described on the 
face of this plea as to constitute, at common law, a nuisance, and to 
mAQ*\] *^^ indictable as such. The raising and transferring of stock in a 
•' company cannot be held, in itself, an offence at common law : such 
species of property was altogether unknown to the law in ancient times ; 
nor indeed was it in usage and practice until a short period antecedent to 
the passing of the statute ; as is evident from the preamble to the 18th sec- 
tion, which recites that it is notorious that these projects and undertakings, 
i^hich it is the object of the clause to put down, had been contrived and 
practised within the kingdom since the 24th of June, 1718; evidently 
showing that the act was looking to some grievance of late introduction. 
And as that clause has been repealed, we find no authority for holding that 
an allegation that the parties raised and transferred stock is simply, and 
per se, without any statement of the mode by which it injures or defrauds 
the public, an indictable ofience at common law. And, laying the alle- 
gation out of the way, the plea really states no more, in substance, than 
that the plaintiff* and the defendant " and other persons" (which allegation 
would be satisfied if there were two only in addition to themselves), pre- 
tended to act as a trading corporation, under the name and style of ^' The 
Limerick Marble and Stone Company." The plea states no illegal mode 
or means by which they pretended to act as a company, as, by usurping a 
common seal, or the like ; nothing more is stated than their assuming the 
style and firm of a company. It is not even alleged that this took place 
and was carried on in England, or within the Queen's dominions, which 
would seem from the preamble to the 18th section of the statute to have 
been necessary, at least, to constitute an offence under that statute. 

The case of Duvergier v. Fellows^ 5 Bingh. 248, 5 M. & P. 403, has 

•4841 ^^^^ cited, and relied on as an authority in point that the mere *pre- 

^ suming to act as a corporation is of itself alone an illegal act, and 

indictable. It should be observed, however, that the plea in that case did 

not slate simply the fact of the formation of a pretended corporate body, 

VOL. xuv. 33 



268 Richardson v. Kensit. H. V. 1843. [484 

but the formation of it for a purpose confessedly illegal, namely, the purpose 
of enjoying the benefit of certain letters patent, by the condition annexed 
whereto the letters patent were to become void if assigned to more than 
five persons. And this is the precise ground upon which the judgment was 
affirmed both in the court of Kind's Bench and in the House of Lords, 
where the case was removed by wnt of error ; not to mention also, that, ^n 
the plea of the defendant in that case, so much of the detail and manage- 
ment of the pretended company was stated as might perhaps be sufficient 
to show a project which would necessarily operate to the fraud and deceit 
of the subjects of this kingdom. 

It is enough, however, to say, on the present occasion, that there is an 
absence in Uns plea of any statement of facts from which an illegality at 
common law is necessarily to be inferred ; and, unless such common law 
offence appear sufficiently stated on the plea itself, we are not to infer it. 

We think, therefore, the second and fourth pleas are also bad, and that 
judgment on the four special pleas mus^ be given for the plaintiff. 

Judgment for the plaintiff. 



•Sir WILLIAM HENRY MCHARDSON, Knight, v. HENRY ^.^^ 
KENSIT, the Younger. L ^^ 

By the castom of a manor a fine was due on the admittance of a remainder-man, whether 
admitted at the same time as the tenant of the particular estate, or during the continu- 
ance of such estate. A., a copyholder in fee of the manor, devised certain copyhold 
premises to B. for life, remainder to C, and D., his wife, for life, with benefit of sur- 
vivorship, remainder to £. for life, remainder to F. in fee. B. was admitted, paying a 
fine of full two years' value, and died. The custom gave to the lord, upon the admit- 
tance of C. and D., three year's value, for a fine and a half (treatingthe wife. D., as the 
party next in remainder), half a fine, being one year's value, from £., and a quarter of 
a fine, being half a years value, from F. : Hdd^ that the mode of assessing the fine 
was reasonable ; but 

Hdd^ also, that the fine, having been calculated without making a deduction for repairs, 
was unreasonable. 

Assumpsit brought by the lord of the manor of Chipping-Bamet-and- 
East-Barnet, for certain reasonable fines, alleged to have been duly assessed, 
and to be due and payable from the defendant to the plaintiff, for and upon 
the admittance of the defendant, according to the usage anci custom of the 
said manor, into divers copyhold tenements, »vith the appurtenances, with- 
in and parcel of the said manor, into which the defendant had, by the 
plaintiff, before then, and whilst the plaintiff was lord of the same manor, 
been admitted, according to the usage and custom of the said manor, to 
hold the same, with the appurtenances, to the defendant as tenant in re- 
mainder, in fee, by copy of court-roll, at the will of the lord of the said 
manor, according to the custom of the said manor. 

The defendant pleaded non assumpsit ; whereupon issue was joined. 

The cause came on to be tried before Tindal, C. J., at the sittings for 
Middlesex, after Michaelmas term, 184 1, when a verdict was found for 
the plaintiflf for the damages laid in the declaration, subject to the opinion 
of the court on the following case, with liberty for the court to draw such 
inferences as a jury might draw; and it was referred to J. A., Esq., bar- 
rister at law, to ascertain and *state the amount of the annual value r^jog 
of the copyhold premises mentioned in the pleadings, and all ques- ^ 
tions touching the same, and any deductions or deduction claimed by the 
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defeDdant as proper to be made in respect of such premises : and it was 
ordered that the arbitrator, if required by either party, should state, upon 
the face of his award, the finding as well as the principle of such finding, 
and that such award should be introduced into the special case : — 

Case. 

Before and at the time of the admittance of the defendant and others as 
tenants, as hereinafter mentioned, the plaintiff was the lord of the manor of 
Chipping-Barnet-and*East*Bamet, in the county of Herts, and still is lord 
of the said manor. 

Thomas Balshaw, being tenant in fee, according to the custom of the 
said manor, of three houses, and a close of land, within and parcel of the 
said manor, by his will, duly executed on the 25th of February 1830, de- 
vised the same to Amy Lincoln for her life, with remainder to Henry Kensit, 
and Sarah Kensit, his wife, during their lives, or to the survivor of jthem, and, 
at their decease, to Susannah Sophia (in the will called Susannah) Kensit, 
their daughter, during her life, and, at her decease, to the defendant in fee. 

T. Balshaw, being such tenant as aforesaid, died on the 15th of March 
1830, without having altered or revoked his said will ; and at a court held 
on the 13th of April 1830, his death and his said will were presented, and 
the said A. Lincoln was admitted tenant to the said premises, and paid for 
a fine 40/., as for two years* value thereof at that time. 

A. Lincoln died on the 11th of April 1834. 

At a court held the 17th of April 1838, the said H. K. the elder, and 
*4^1 ^^^^ ^^^ ^'^^> Susannah Sophia their ^daughter, and the defendant, 
^ were admitted tenants, according to their estates and interests, under 
the said will. 'Hie entry on the court-roll of the admittance, after reciting 
the will of T. Balshaw^ nis death, and the admittance and death of A. Lin- 
coln, proceeds as follows: *^Now to this court come the said H. Kensit the 
elder, in his own person, and the said S. Kensit, his wife, and Susannah 
Sophia (in the said will called Susannah) Kensit, spinster, by the said H. 
Kensit the elder, their attorney, and the said H. Kensit the younger, in his 
own person, and humbly pray of the lord of the said manor, several!;^ and 
respectively, to be admitted tenants to the premises whereof the said T. 
Balshaw died seised as aforesaid, according to their several and respective 
estates and interests therein, under and by virtue of the said will of the said 
T. Balshaw deceased. To whom the lord of the said manor, by his said 
steward, doth grant the same and deliver them, severally and respectively, 
seisin thereof, by the rod, — ^to the said H. Kensit the elder and H. Kensit 
the younger, in their own persons, and the said S. Kensit and Susannah S. 
Kensit, by the said H. Kensit the elder, their attorney, — to have and to 
hold the premises, unto the said H. Kensit the elder and Sarah his wife, 
for and during the term of their lives, and the life of the survivor of them, 
and, from and after the decease of the survivor of them, unto the said 
Susannah S. Kensit for and during the term of her life, and, from and after 
the decease of her the said Susannah S. Kensit, unto the said H. Kensit 
the younger (the defendant), his heirs and assigns for ever, by the rod, at 
the will of the lord, and according to the custom of the said manor, by the 
yearly rent of lOd., fealty, suit of court, customs, and other services due, 
and of right accustomed. And the homage aforesaid, on their oaths, pre- 
sent that the premises aforesaid are of the annual value of 20/. And the 



fines payable to the lord were thereupon assessed *in manner follow* 
ing, that is to say, the sum of 60/. for the estate and interest of the 
said H. Kensit the elder and Sarah his wife, the sum of 10/., the fine fof 
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the estate and interest of the said Susannah S. Kensit, and the sum of 5/., 
the fine for the estate and interest of the said H. Kensit the younger (the 
defendant) ; and the said parties were accordingly, in manner and form 
aforesaid, admitted tenants to the said hereditaments and premises; but 
their fealty was respited untiP' &c. 

The case then set out numerous extracts from the court-rolls, which were 
relied upon on the part of the plaintiff, as showing that, by the custom of 
the manor, a fine was payable on the admittance of a remainder-man, and 
also as showing that the mode and principle upon which the fines had been 
assessed upon each successive remainder-man in this particular case, were 
reasonable. The instances given are fully commented upon in the argu- 
ment and in the judgment. 

The arbitrator made the following award under the order of reference 
before mentioned : — 

'* I find, award, and state, that the improved annual value of the said 
copyhold premises, on the 17th day of April, 1838, was 16/. 8«. Id, And, 
at the request of the plaintifi*, I further state, that in ascertaining the said 
annual value, I have made the following deductions and no other, that is 
to say, 1^. lie/., which I find, and state, to be a quit-rent payable to the 
lord for and in respect of the said premises, and also 4/. 10^., which I find, 
award, and state to have been at that time, and still to be, the amount of 
the annual costs and expenses of repairs necessary to be done to the said 
cottages annually, in order to keep them in tenantable repair." 

It IS agreed that the court shall be at liberty to draw any such conclusions 
of fact, as to the existence or non-existence of any special custom within 
the •manor, as they may think the jury ought to have drawn. r*489 

The question for the opinion of the court is, whether the plaintifi* *- 
is entitled to recover in this action the said sum of 5/. If the court shall 
be of opinion that the plaintiff is so entitled, then the verdict is to be en- 
tered for the plaintiff, with 5/. damages, and costs of suit : but. if the court 
shall be of a contrary opinion, then a nonsuit is to be entered.(a) 

(a) The points marked for argument were as follows :-» 

For the plaintiff. First — Whether the extracts from the court-rolls set out in the case 
are sufficient evidence of the existence, in the manor of Chipping-6arnet-and-£ast-Bar- 
net, of a custom for the payment of a fine by a remainder-man on his admittance to a 
copyhold. 

secondly — Whether the fine assessed by the lord, as stated in the case, was a reason- 
able fine. 

For the defendant. That no fine is due from him to the lord of the manor, and that 
the assessment is bad. The admittance of Amy Lincoln, the tenant for life, operated as 
an admittance of those in remainder. 

The defendant's admittance, whether necessary or not, would not of tirse{^ create a right 
to a fine not otherwise due, (Bamn v. Cock^ 3 Lev. 308.) He was admitted only in respect 
of a remote remainder, and is not in any view liable to a present fine. A full fine having 
been received on the admittance of Amy Lincoln, as tenant for the particular estate, no 
fine can properly be claimed on the admittance of the remainder-man. If any fine can, 
on the admittance of such remainder-man, be demanded, nfidl fine cannot be demanded 
from him. or from those in remainder, nor can fines be claimed on their admittance 
durinff his life, on the scale of a full fine. 

A Kill fine means, at the very utmost, two years' improved value; here, the full fine 
was estimated as on 20/. per annum improved value, whereas the improved value was 
only 161. 8s. Id. per annum. Three years' improved value, at 20/. per annum, are assessed 
as the fine on the admittance of Mr. Henry Kensit the elder and his wife. 

The plaintiff's claim is informal in law, unless it appear that there is a special custom 
in this manor^that ailer a tenant for life has been admitted and paid a full fine, the re- 
mainder-man is, on admittance, also liable to a full fine, and those in successive remain- 
der on him, if admitted during his life, are also liable on such admittance, the first in 
succession to him, to half a full fine; the next to a fourth of a full fine; and so on. No 
such special custom is shown. 

The assessment is also ill, in being on the premises generally, and not on each 
ment separately. 
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*4901 ^"^^ case was argued in Hilary term last.(a) 

■' Bompas^ Serjt., for the plaintiflf The questions in this case are ; 
first, whether the lord of the manor is entitled to call upon the remainder- 
man to be admitted and to pay a fine ; and, secondly, whether the fine 
demanded on this occasion,- was reasonable. 

With regard to the first point, it may be conceded that prima fade an 
admittance to ^ particular estate will be an admittance to the remainder , 
and it lies therefore upon the plaintiff in this case, the lord of the manor, 
to show that he is, by the custom of the manor, entitled to a fine on the 
admittance of a remainder-man; The Dean and Chapter of Ely v. Calde- 
coU, 8 Bingh. 439 ; 1 M. & Scott, 633. Such a custom, however, is 
undoubtedly good ; Doe d. Whiiebread v. Jenney^ 5 East, 522. And the 
extracts from the court-rolls, notwithstanding some slight variations in the 
sums, which, in all probability, might easily be accounted for, show, that 
in this manor the custom was, that the remainder-man should pay on ad- 
mission half the fine that had been paid by the tenant of the particulai 
estate ; and the next remainder-man half the fine so paid by his predecessor. 
The cases of Sheppard v. Woodford, 5 M. & W. 608 ; and Wilson v. Hoare, 
2 B. & Ad. 350, 10 A. & £. 236, 2 P. & D. 659, show that such a prin- 
ciple of calculation, when warranted by custom, is unobjectionable. As to 
the reasonableness of the fine, the calculation has been made with refer- 
ence to the full value of the premises at the time of the testator's death ; 
bat the defendant contends that deductions should be made in respect of 
*4911 ^P^'^ ^'^^ other matters. There is no authority for ^making such 
-■ deductions. In Halton v. Hassell, 2 Stra. 1042, it was held that 
fines were to be set according to the improved value.(6) In Grant v. Astk, 
2 Dougi. 722, 724, n., the rule seems to have been laid down by Lord 
Loughborough, that deductions were only to be made in respect of quit 
rents. (The learned sergeant also referred to 1 Watk. Copyh., 316 ; Com. 
Dig., tit. Copyhold (H. 4.) ) It cannot be assumed that the premises will 
get out of repair, as it is as much the duty of the tenant to keep them in 
repair as it is to attend the lord's court. 

ChanneUy Serjt., (with whom was •/. Henderson,) for the defendant. It 
is submitted, first, that the custom set "up in this case is unreasonable ; 
secondly, if it be not so, that it is not established in fact ; and thirdly, that 
the value of the premises is taken at too high a rate, by not allowing de- 
ductions for repairs. 

First, where a fine is arbitrary, the court will consider it unreasonable if 
it exceed two years' purchase ; and though that rule is not applicable where 
the fine is payable by custom, still there is no case where a fine has been 
supported which has been based upon such a calculation as the present. 
In Sheppard v. Woodford, and Wilson v. Hoare, the argument was, that the 
trustees took a new estate ; but here, according to the ordinary rule of law, 
the remainder-man is in upon the admittance of the tenant for life, and 
might hare maintained ejectment on that admittance. A fine of 40/. was 
paid by Amy Lincoln, the tenant for life ; and 75/. is now further claimed 
by the lord ; that is, 60/. from Henry Kensit the elder and his wife, 10/. 
from Susannah Kensit, and 5/. from the defendant, making in all the sum 
*4921 ^^ *II^/-9 payable as a fine upon the whole corpus of the estate, 
^ which amounts to five years and three quarters' improved value. 

(a) Jan. 19th, before Tindal, C. J., Erskine and Cresswell, JJ. 
{b) See Sin^ion v. Clayton, 4 New Ca. 758; 6 Scott, 469. 
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But a fine never could reach that sum on the computation in Sheppard y. 
Woodford and Wilson v. Hoare, According to those cases, a fine never 
ought to reach four years' purchase, though it may exceed tvo. The fioe^ 
therefore, is unreasonable. 

Secondly, a custom is to be construed liberally, in favour of the tenant, 
and strictly, against the lord. Watk. Copyh., 60. There is no other evi- 
dence of reputation in the case than what is contained in the court-rolls; 
which, although receivable, are not entitled to much weight. And the 
entries thereon only amount to evidence of the fact that fines have been 
paid on the admittance of a tenant for life, and also of a remainder-man ; 
but such fines may have been taken on the principle of apportionment. 

Thirdly, the amount of the fine is at any rate unreasonable in respect of 
the annual value claimed. The rule in Halion v. Hassell is not disputed ; 
but the term ^' improved value" there used, must be taken to mean im- 
proved annual value ; that is, the sum at which the property would let by 
the year. No deduction is asked in this case in respect of ornamental 
repairs, but only of such repairs as would render the premises wind and 
water-tight, such as a tenant might do, and deduct from his rent. It is 
said that a copyhold tenant is as much bound to repair as to attend his lord's 
court ; but that is not correct with regard to a copyholder in fee who, it is 
submitted, is not responsible for permissive waste. Cruise's Digest, tit. 
Copyhold, ch. 3, sect. 15, (p. 299, 3d ed.) 

BompaSj Serjt., was heard in reply. Cur, adv* vuU, 

•TiNDAL, C. J., now delivered the judgment of the court. r*493 

In this case the plaintiff, the lord of the manor of Chipping-Bar- ^ 
net-and-East-Bamet, on the 17th of April, 1838, admitted the defendant, 
as tenant, to a certain copyhold tenement, within, and parcel of, that manor, 
to which he prayed to be admitted as tenant in remainder in fee, and upon 
such admission the lord claimed a fine of 5/. 

It appears upon such a special case, that Thomas Balshaw, bein^ tenant 
in fee according to the custom of the manor, devised the tenement in ques- 
tion to Amy Lincoln for her life, remainder to Henry Kensit and Sarah his 
wife, during their lives and the life of the survivor, remainder to Susannah 
Sophia Kensit, their daughter, for life, remainder to the defendant in fee. 

After the death of the testator, in 1830, Amy Lincoln was admitted 
tenant, and paid 40/. for a fine, as for two years' value of the premises at 
that time, and died in 1834. And on the 17th of April, 1838, the several 
persons who claimed under the will, in remainder, came to the lord's court, 
and prayed, severally and respectively, to be admitted, as tenants, to the 
premises ; and, after a presentment by the jury that the premises were of 
the annua] value of 20/., those several persons were admitted to the re- 
spective estates in remainder, under the said will. The fines were then 
assessed as follows, viz : 60/. for the estate and interest of Henry Kensit the 
elder, and Sarah, his wife ; 10/. for the estate and interest of Susannah 
Sophia Kensit ; and 5/. for the estate and interest of the defendant 

Upon this state of facts, two questions were made upon this M>ecia] case ; 
first, whether the extracts from the court-rolls are sufficient evidence of the 
existence of a custom in the manor for the payment of the fine by a 
*remainder-man on admittance to a copyhold ; secondly, whether c^aqm 
the fine assessed is a reasonable fine. l 

Upon the first and eeneral question, we cannot entertain any doubt but 
that, by the custom of this manor, a fine is due on the admittance of a re- 
mainder-man, whether he pray his admittance, and is admitted at the same 
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time as the tenant of the particular estate, or whether his admittance take 
place (luring the continuance of such estate. The extracts from the court- 
rolls furnish numerous and repeated instances of such admittances, and of 
payment of fines thereon, and no instances to negative such custom. 

It is the second question upon which the real dispute between the par- 
ties arises, yiz., whether this is a reasonable fine, first, with respect to the 
mode and principle upon which it has been assessed upon each successive 
remainder-man ; and, secondly, with respect to the principle upon which 
the annual value of the premises has been ascertained. 

The. principle on which the assessment has been made upon the tenant, 
of the successive estates in remainder is, to claim a fine amounting to a full 
two years' value firom the tenant who takes the immediate estate ; but as 
upon this occasion the husband and wife were jointly admitted for their 
lives and the life of the survivor, to consider the admittance of the wife as 
an admittance of one next in remainder, and to claim on their joint ad- 
mittance, a fine and a half, or 60/.; to claim a fine of half the amount of 
that on the wife's admittance on the admittance of Susannah Sophia Kensit 
the next in remainder, that is, a fine of 10/.; and to claim a fine of half 
that amount on the admittance of the defendant, treating him as the fourth 
in remainder. 

Now whether this mode or principle of assessing the fine with respect to 
tenant for life and remainder-man, is a mode which will bind the tenant, 
must be determined by reference to the custom of the manor; and, 
•4951 **™^'^?s^ *^^ extracts from the rolls, there are instances in which a 
^ tenant m fee has surrendered to the use of himself for life with re- 
mainder to J. S., and where the tenant and the remainder-man have 
been admitted on this surrender, and the remainder-man has paid half 
the fine which was paid to the lord on the original admittance of the 
surrenderee ; some in which the tenant for life has been first admitted, and 
the remainder-man at a subsequent period ; some in which husband and 
wife have been admitted on the surrender of the husband, on which occa- 
sion the wife has paid half the fine which the husband paid on his original 
admittance ; and, although in some of these instances the fine paid upon 
the remainder-man's admittance has not been the precise half of the amount 
of that paid on the admittance of the tenant of the particular estate, being 
in some instances rather more, and in some rather less, yet we do not think 
such variations, which at this distance of time it may be difficult to account 
for, ought to prevent us from drawing the inference which we do draw, 
that there exists a custom in this manor of claiming a fine on the admit- 
tance of the remainder-man, to the extent of half the fine claimed on ttie 
admittance of the tenant of the particular estate ;(a) and, unless upon 
general grounds of law it would be unreasonable to extend such calculation 
beyond the admittance of the first remainder-man, we hold the mode of 
calculation adopted in the present case to be reasonable. The cases of 
Sheppard v. Woodford, 5 M. & W. 608, and Wilson v. HoarSy 10 A. & 
E. 236, 2 P. & D. 659,(6) recognize the reasonableness, in point of law, 
of a custom existing in a manor, to claim, upon the admittance of several 
joint-tenants, a full fine for the first, half that fine for the second, and half 
*4961 ^' ^^^^ half for the third, *and so on ; and we think the same mode 
^ of calculation may reasonably be held to apply to the case of re- 
mainder* men, where there is a custom in the manor, that after the first 
renant, the next remainder-man shall pay a half fine. 

(a) Vida Peter y. Kendal. 6 E & C. 703. (6) And see 2 B. & Ad. SdO. 
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The second question which has been raised as to the reasonableness of 
:his fine, is, whether the deduction for the repairs ought to be allowed by 
the lord or not. The rule laid down by law has always been taken, at 
least since the case of Haltan v. Hassefl^ 2 Stra. 1042, to be this — two 
years' improved value of the land, deducting quitrents. What is the im- 
proved value of the premises, is therefore the question. If they are let at 
a fair rent to a tenant, the rent which he pays to his landlord will be the 
best evidence of the improved annual value. This, indeed, appears to 
have been taken for granted by the court in the case of Daw v. Goldmg^ 
Cro. Car. 196. And if, upon such letting, the tenant undertakes to keep 
the premises in repair, such tenant, when he agrees to pay the rent, must 
have taken into his calculation the annual expenditure which the repairs 
will cost him, and will pay so much less to the landlord as such estimated 
annual repairs will amount to. In such c&se, therefore, the amount of the 
annual repairs would virtually and substantially be deducted out of the 
value ; that is, the rent, which is the evidence of such value, is not ascer- 
tained and arrived at without making such deduction. So, again, if the 
premises are kept in the landlord's own hand, in estimating the value 
which the premises are of to him, it seems to us that the same process must 
be resorted to, and that one of the data of the calculation of actual value 
must be, an allowance for the ordinary annual expenditure necessary to 
keep the premises in tenantable repair. It is not so proper, *how- r*4M 
ever, as it appears to us, to call this a deduction from the annual ■• 
value, as to consider it as a necessary allowance to be made in calculating 
the amount of that annual value : and we understand the finding of the 
arbitrator to amount to that and nothing more. When the arbitrator to 
whom the question was referred, finds the annual value to be 16/. &. Id., 
^e understand him to mean that such sum would be the amount of the im- 
proved rent which a lessee would pay if he took the repairs upon himself; 
or such value as the owner of the copyhold would derive from the premises, 
if the premises were in his own occupation, or if he let them and repaired 
them faimself.(a) And we think the real amount of the beneficial value to 
the tenant of the copyhold, amounts to that sum, and no more. 

Thinking, therefore, that the sum of 20/., which has been assessed as 
the improved annual value, is too large, we are of opinion that the fine 
claimed is unreasonable ; and we therefore direct a non-suit to be entered. 

Judgment of nonsuit. 

(a) If the rent were taken without any dedaction for repairs, the five years' and a half 
fine, receivable in this manor, might amount to 115/. upon a rental of 20/., although the 
occupier paid to his landlord, the copyholder, only 2/. a year. 18/. being kept back for 
repairs. In such a case the fine would greatly exceed the value of the fee simple. 
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SYKES V. Same. 
Same v. DUKE and Others. 
Same v. HOLMAN and Others. 
Same v. KNIGHT and Others. 



Devise in a will, anterior to the first of January, 1838 (a) . as follows:— "As to my i 
suRges, lands, tenements, and real estate, I devise unto A. and his heirs, Whiteacre and 
Blackacre. and all other my messuages, landsj tenements, and hereditaments which may 
not be herein particularly described or mentioned. And I do further bequeath to my 

(a) Fu/e/wsr, 503.(c) 
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wife all my jewels, plate, &e. and other goods, chattels, and eflfects whatsoevei, is her 
own goods and chattels for ever; and appoint her sole executrix/' &c. At the date oC 
the will, and at his death, the testator was possessed of certain leaseholds, but had no 
other real estates than Whiteacre and Blackacre. HMj that the leaseholds did not 
pass to A. 

The followiQg case was submitted for the opinion of the judges of this 
court, pursuant to an order made on the hearing of the above-mentioned 
causes, on further directions, by Sir J. L. Knight Bruce, V. C, bearing 
date the 8th of March, 1842. (a) 

Robert Parker, Esq., was, at the date of his will hereinafter set forth, 
seised ana possessed respectively of the following real and leasehold pro- 
perties, and of no other real or leasehold property, that is to say : 

Real property. A freehold messuage or tenement and farm called the 
Great LDdge of Otford Park, together with the barns, &c., and appurte- 
nances thereto belonging, and twenty-one several closes, &c. A freehold 
messuage or tenement and farm called the Place Farm, together with the 
granary, &c., and the ruins of the ancient castle and palace of Otford, 
yards, &c., and appurtenances thereunto belonging, and twenty-seven 
*4991 *^'^^^^» ^^*' ^'^ which said several messuages, &c., with the ap- 
^ purfcenances are situate, &c., in the several parishes, villages, or 
hamlets of Otford and Kemsing, or one of them, in the country of Kent. A 
freehold plot or parcel of ground, together with the messuage, &c., thereon 
erected and built, being No. 18, in Catherine Place, in that part of the parish 
of Walcot, in the county of Somerset, which lies without the jurisdiction 
of the city of Bath. A freehold messuage or farm, &c., with the appurte- 
nances situate, &c., in the parish of Ifield, in the county of Sussex. A 
freehold messuage or farm, &c., and appurtenances situate in the said 
paiish of Ifield, in the said county of Sussex. A freehold messuage, &c., 
and several pieces or parcels of land, &c., situate in the parish of Charle- 
wood, in the county of Surrey. One undivided third part or share, and 
the half of one other undivided third part or share, of and in a freehold 
piece or parcel of meadow land, &c., one other piece of meadow land, &c., 
one other piece or parcel of land called &c., one other piece or parcel of 
land, all which pieces or parcels of land are situate in the parish of Hoo, 
in the county of Kent. A freehold messuage, &c., and nine several pieces 
or parcels of land, &c., situate in Cherington and Hargrave, in the county 
of Suffolk. A freehold messuage, &c., situate in Heegesett, otherwise 
Hessett, in the county of Suffolk, &c. All those copyhold lands, &c., situate 
in Hessett, in the county of Sufiblk, and holden of (6) the manor of Roug- 
ham with the members. All those copyhold lands, &c., situate in Har- 
grave, in the county of Suffolk, and Holden of (6) the manor of Hargrave. 
And all those copyhold lands, &c., situate in Hessett, in the county of 
Suffolk, and holden of (6) the manor of Heegesett or Hessett. 

(The case then set forth several leasehold properties.) 
^'lOOl ^'I'he said Robert Parker continued seised and possessed of the 
•I above real and leasehold properties respectively until and at the 
time of his death, and did not acquire any additional real or leasehold pro- 
perty in the interval. All the above real estates are mentioned or de- 
scribed in the will of the said Robert Parker hereinafter mentioned. 

The said Robert Parker made his will, which was executed and attested 
80 as to pass real estates by devise. 

(a) See Parker v. Marchanty 1 Y. & Coll. 390. 
(6) Properly " within and parcel of." 

VOL. xuv. 34 Z 
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(A copy of the will was then set forth, the material clauses of which are 
given in Knight v. Selby. (a) 

The said Robert Parker made a codicil to his will. (A copy of the co 
dicil was set out. The testator thereby bequeathed sums of money to dif- 
ferent parties.)) 

The said Robert Parker died on the 27th day of March, 1837, without 
having revoked or altered his said will, except so far as the said will may 
have oeen revoked or altered by the said' codicil, and without having re* 
Toked or altered the said codicil. 

The executrix assented, without prejudice to any question of constrac* 
tion, to all such bequests as were made by the will, to the said Sir Timothy 
Shelley and Sir John Shelley Sidney. 

The question upon the above case is — whether the leasehold properties 
hereinbefore mentioned, or any and which of them, passed under the said 
will to the said Sir Timothy Shelley and Sir John Shelley Sidney. 

The case was argued in last Hilary term (I8th of January) by 

ChanneUy Serjt., (with whom was iSoney) for the defendants. The lease- 
hold property of which the testator was possessed, is comprised under the 
words " and all other my messua^s, lands, tenements, and heFeditaments, 
*which may not be herein particularly described or mentioned," r*5Q« 
and passed therefore to the trustees. Rose v. Bartletty (Dro. Car. ^ 
292, which is a leading case upon this subject, will be mainly relied upon 
by the other side. It was there decided that "if a man hath lands in fee 
and lands for years, and demiseth all his lands and tenements, the fee- 
simple lands pass only, and not the lease for years. And if a man hath a 
lease for years and no fee simple, and deviseth all his lands and tenements, 
the lease for years passeth ; for otherwise the will should be merely void." 
The second part of this proposition has been acted upon, even beyond the 
letter ; Day v. 7V^, 1 P. W. 286 ; but the first part, though it has been 
subject at various times to judicial criticism ; Lowther v. Cavendish^ Ambl. 
356, 1 Eden, C. C. 99; Addis v. Clenumty 2 P. W. 456; Turner v. Bus- 
ier j 1 Bro. C. C. 78; has been upheld in other cases ; KnoUford v. Gartd- 
nery 2 Atk. 450 ; Chapman v. Harty 1 Ves. sen. 271 ; Thompson v. Lawleyy 
5 Ves. jun. 476, 2 Bos. & Pull. 303 ; and cannot, therefore, now be dis- 
puted. But the question is, whether the doctrine is to be carried further. 
Here the intention of the testator is clearly expressed, of disposing of his 
" messuages, lands, tenements, and real estate ;" he then proceeds to dis- 
pose of his real estate nominatimy and after that he bequeaths all other his 
messuages, &c., not therein described. It cannot be supposed that he did 
not mean all his property, of whatever description, to pass under this de- 
vise ; and the court will, if possible, give full effect to the intention of the 
testator; Doe dem. Humphreys v. RobertSy 5 B. & Aid. 407. The clause 
" all other my messuages," &c. will be wholly inoperative, unless it be 
held to refer to the leasehold property. The terms of the residuary be- 
quest to the wife, of all " other *goo(l8, chattels, and effects what- rm^Qo 
soever," including plate, linen, china, &c., might be sufficient, of '- 
themselves, to pass leaseholds ; but they are less adapted to that purpose 
than the words of the clause referred to. It was held in Lane v. Lord 
Stanhapey 6 T. R. 345, that under a devise of all the testator's '^ manors, 
messuages, houses, farms, hereditaments, and real estate whatsoever," a 

(a) Anti, Vol. III. 92 ; 3 Scott, N. R. 409. See also Porker v. Marckamt^ 1 Y. & CoU 
Chancery, 290. 
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leasehold estate passed, the testator's intention being clear from the whole 
tenor of the will. 

The learned serjeant also referred to GoodHtk dem. Paul v. Ptndy 2 Burr, 
1089, Doe V. Williams^ 1 H. Bl. 25, and 2 Powell on Demises by Jarman, 
cap. 8, p. 127, where most of the cases on the subject are collected. 

Tctlfourdj Serjt., (with whom was Morky) for the plaintiff* (the executor 
of the testator's widow). The leasehold property did not pass to the 
trustees. This case is governed by the rule in Rose v. Bartktt. Even 
the words " real estate" will not pass leaseholds ; Davis v. GibbSj 3 P. 
W. 26 ; WkUaker v. Ambler j 1 Eden, 151. The ordinary rule of con- 
struction must be applied to this will. The expression ^^ my messuages, 
lands, &c., which may not be herein particularly described or mentioned," 
has reference to some possible^ misdescription or omission of those he had 
enumerated, but certainly not to a distinct portion of his property, such as 
the leaseholds were. There was, in fact, a misdescription as to the real 
property, the case finding that the lands described by the will as ^' situate 
at Otford in the county of Kent" are in reality situated in the parishes or 
hamlets of Otford or Kemsing, or one of them. The leaseholds are inclu- 
ded in the residuary bequest to the wife, so that no part of the will is in- 
mp^oi operative or inconsistent. The decision in *Ijme v. Lord Stanhope 
■I proceeded upon the ground that the testator bequeathed his 
" farms ;" and the land in dispute was a farm, partly leasehold, and partly 
freehold, and the whole of which had time out of mind been let to one 
tenant. Pistol v. Bichardson^ 2 P. Wms. 459, n., and Waikins v. Lea, 6 
Ves. 633, are also authorities that leaseholds do not pass under a devise 
like the present. 

Chafmellj Serjt., in reply. The words in Davis v. Gibbs and in Whita" 
ker V. Ambler were clear and explicit, giving the whole of the personal 
estate (including leaseholds) to another devisee. But here, the leaseholds 
are not devised specifically to the widow; and the general bequest to her 
is restricted b^ the gifls which precede it. Cur. adv. vuU. 

The following certificate was afterwards sent : — 

" This case has been argued before us ; and we are of opinion that nei- 
ther of the leasehold properties therein mentioned, passed, under the testa- 
tor's will, to Sir Timothy Shelley and Sir John Shelley Sidney. 

" N. C. TiNDAL. 

« T. Erskine. 
«W. H. Maule. 
" C. Cresswell." (a) 

(a) This coTtificate wns confirmed, after argument, by Sir J. L. Knight-Bruce, Y. C. 
(March 7th.) 

But now by s. 26. of 1 Vict. o. 26, in wills made on or afler the 1st of Jan. 1838, a 
devise of the land of the testator, or of the land of the testator in any place, or in the 
occupation of any person, mentionMi in his will, or otherwise described in a general 
manner, and any other general devise, which would describe a customary, copyhold, or 
leasehold estate, if the testator had no freehold estate which could be descril»ed by it, 
shall be construed to include the customary, copyhold, and leasehold estates of the te»- 
tator, or his customary, copyhold, and leasehold estates, or any of them to which such 
description shall extend, as the case may be, as well as freehold estates, unless a contrary 
.intention shall appear by the wiU. 
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•MATHEW LYON, v. WILUAM HAYNES, JOHN HUNT, .,,^ 
JAMES PICKFORD BLOOR, WILUAM ECKERSLEY, ^ °^ 
JOHN HAIGH, ALLEN ROBINS, and ALEXANDER OGILVIE. 

A. and B., C. and D., and others, carried on the business of bankers, under the proTi- 
sions of the 7 Geo. 4, c. 46, for some years prior to and upon the 29th of August, 1839, 
upon the terms contained in two deeds of the 1st of July, 1834, and the 30th of August^ 
1836, the former deed stating the circumstances under which, and the manner in which, 
the company might be dissolved at an extraordinary general meeting of the share- 
holders, called for that purpose by a certain board of directors, of which B., C, and D. 
were members. In the company A. held 100 shares of 10/. each. The board called 
an extraordinary general meeting of the shareholders, to be holden on the 29ih of 
August, 1839, pursuant to the provisions of the deed of 1834. At the meeting so 
called, the shareholders present passed resolutions, in conformity with the provisions 
of the deed of 1834, — that the company was thereby dissolved; that the winding up of 
its affairs should be intrusted to the then board of directors, with power to employ 
and pay for such assistance as might be necessary ; that any three directors might act; 
that the assets should be realized with all convenient speed, and thnt the portion not 
required to meet the engagements of the company should be divided amongst the 
shareholders ratably, in such dividends as the directors might deem fit ; a dividend to 
be declared at least once in every six months ; a copy of the proceedings and resolu- 
tions to be transmitted to each stockholder; no transfer to parties not already share- 
holders to be permitted. No shareholder present at the meeting was desirous of con- 
tinuing the concern. Neither A. nor B. was present at the meeting, but a copy of the 
said proceedings and resolutions was transmitted to A. and the other shareholders. 
From the 29th of August, 1839, the business of the company, except so far as was 
necessary ibr winding up the afiairs, was discontinued, and B. and C. and D., in pur- 
suance of the said resolutions, proceeded to wind up the eiffairs of the company. 

Udd^ that the company was duly dissolved, and that, notwithstanding the power to wind 
up the concern, an allegation in a declaration that the company bad altogether ceased 
and determined, was correct. 

Bdd^ also, that the partnership having been dissolved, the shareholders present had no 
authority to pass resolutions binding those who were absent, and that such resolutions 
could only be considered as an agreement by and amongst the individual parties pre- 
sent, and did not support an allegation in a declaration that the agreement was by and 
between all the shareholders. 

Held^ also, that an allegation that B. and C. were allowed and permitted to realize, and 
were intrusted with, the assets of the company, by the other shareholders, was not 
supported by the facts. 

Heldj also, that the resolutions contained no contract upon which any right of action 
arose, even as between B., C, and D., and the other shareholders present at the meet- 
ing, or as between B., C, D., and A. 

The riirectors of a dissolved joint-stock company who, at the request of the shareholders, 
undertook the winding up of the concern, were held not to contract at law with tbe 
shareholders for the due performance of the terms upon which the winding up of the 
concern was to take place. 

Assumpsit. The first count of the declaration stated, that before the 
making of the defendant's promise, the plaintiffs and the defendants, and 
divers other *persons, being more than six, had for three years r^gQ^ 
carried on together the business of bankers in England, with cer- ^ 
tain capital, and upon certain terms under and by virtue of, and according 
to, the provisions of the 7 Geo. 4, c. 46, and were called and known by 
the name of ^^ The Northern and Central Bank of England ;" that, accord- 
ing to certain of the said terms, the plaintiff, the defendants, and several 
other persons, whilst carrying on business together as aforesaid, were re- 
spectively holders of, and possessed, divers shares in the capital of the said 
bank, which capital was, during the same time, divided into shares of 10/. 
each, and, amongst others, the plaintiff was, during the same time, and 
fiom thence until the making of the promise thereinafter mentioned, and 
the instalment or dividend thepeinader mentioned being deemed fit and be- 
coming due and payable, and from thence thitherto, the lawful holder of, 
and possessed of, divers, to wit, one hundred of the said shares in the said 
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capital ; that the plaintiff*, the defendants, and the said other persons so 
carrying on business together and being such holders of shares as afore- 
said, shortly before the making of the promise thereinafter mentioned, to 
wit, on the 29th of August, 1839, the said bank, and the said business 
and trade thereof, had been and were duly dissolved, and altogether ceased 
and determined ; that the defendants, before and at the time of the said 
dissolution, had been and were shareholders as aforesaid in the said capi- 
tal, and directors of the said bank, and afterwards, to wit, on, &.C., a 
certain general meeting was held of the several persons shareholders in 
•5061 **^^ ®^'^ capital of the said bank, and members thereof at the time 
•I of the said dissolution ; that at the said naeeting it was, amongst other 
things, agreed by and amongst the said shareholders and members that the 
assets of the said bank should be realized with all convenient speed, and that 
such portion of them as might not be required to meet the engagements of 
the said bank should be divided amongst the said shareholders ratably, and 
in proportion to the said shares respectively held by them as aforesaid, in 
such dividends as the directors might from time to time deem fit, a dividend 
to be declared at least once in every six months ; that thereupon then, in con- 
sideration of the premises, and that the defendants, then being directors as 
aforesaid, were then, at the request of the defendants, alUnoed and permitted 
to realize^ and were then intrusted vntkj the assets of the said bank by the 
said other shareholders of the said capital and members of the said bank, 
for reward to them, the defendants, in that behalf, the defendants then pro- 
mised the said several shareholders and members respectively to realize 
the said assets with all convenient speed, and to divide such portion of 
them as might not be required to meet the engagements of the said bank, 
amongst the said shareholders ratably, and in proportion to the said shares 
respectively held by them, in such dividends as the defendants might from 
time to time deem fit ; a dividend to be declared at least once in every six 
months. 

First breach : that, although from the time of the said meeting the de- 
fendants were allowed and permitted to realize, and were intrusted with, 
ihe said assets of the said bank, and although the defendants did after- 
wards, to wit, on the 27th of February, 1840, realize a large amount, to 
wit, one half thereof, and although a large portion of that amount, amount- 
ing to a large sum, to wit, 300,000/., was not then, or at any subsequent 
*5071 ^^'°^' *reauired or necessary to meet the engagements of the said 
^ bank, ana the same portion was sufficient, when divided amongst 
the said shareholders according to the said agreement and promise, to allow 
to each shareholder an instalment or dividend of 10s. in respect of every 
one of the said shares respectively held by them, and although the defend- 
ants did, on, &c., deem fit that such an mstalment or dividend of lOs. in 
respect of every one of the said shares so respectively held by each and 
every of the said shareholders should be paid to, and divided amongst, the 
said shareholders on, &c., and although the defendants were afterwards, 
to wit, on, &c., requested by the plaintiff^ still being and continuing such 
shareholder as aforesaid, to pay him the said instalment or dividend due 
and payable in respect of the said shares so held by him as aforesaid, 
amountmg in the whole to a large sum of money, to wit, 50/., according 
to the promise of the defendants, of all which premises the defendants 
afterwards, to wit, on, &c., had notice, yet the defendants did not nor 
would declare to or pay the plaintiff* the said instalment or dividend, or 
nny part thereof, but then, and from thence thitherto neglected and refused 
so to do. V z 2 
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Second breach of the said .promise : that although from the time of the 
said meeting, the defendants were so allowed and permitted to realia&ey and 
were intrusted with, the said assets aforesaid, and although the defendants 
did afterwards, after the expiration of the two first six months from the said 
agreement and promise, to wit, on the 27th of February, 1840, realize a 
large amount, to wit, one half thereof, and although a large portion of that 
amount, amounting to a large sum, to wit, 300,000/., was not then, or at 
any subsequent time, required or necessary to meet the engagements of the 
said bank, and the same portion was sufficient, when divided amongst the 
said shareholders as aforesaid, to allow *to each said shareholder an r«5no 
instalment or dividend of 10^. in respect of every one of the said ^ 
shares respectively held by him being so divided as aforesaid, and although 
the defendants did, in part performance of their said promise, within the 
two first six months after the said meeting and promise, deem fit to declare, 
and did declare, two instalments or dividends, according to their said pro- 
mise ; of all which premises the defendants afterwards, to wit, on, &c., had 
notice, yet the defendants did not nor would, within the third space of nx 
months from the said agreement and promise, or at any other time after- 
wards, although the said space had elapsed long before the commencement 
of this suit, deem fit to declare or declare any instalment or dividend 
upon or in respect of the said shares as aforesaid, according to their said 
agreement and their said promise, but wholly neglected ancf refused so to 
do, by means whereof the plaintiff had lost, and been deprived of, the said 
instalment or dividend of 10«. in respect of every share held and possessed 
by him as aforesaid, which he might, and otherwise would have been 
entitled to, and had been otherwise damnified. 

The declaration also contained a count for money had and received. 

The defendants pleaded first (to the whole declaration), non assumpsit ; 
secondly (to the first count), that the plaintiff was not the lawful holder, 
nor possessed, of the said shares in the said capital in the said first count 
mentioned or any of them, modo et Jbrmd ; concluding to the country ; 
thirdly (to the first count), that the said bank and the said business thereof 
had not been nor was duly dissolved, nor had the said bank and the said 
business thereof ceased and determined, nor did the same cease or deter- 
mine, concluding to the country ; fourthly (to the first count), that it was 
not agreed hy and amongst the said shareholders *and members at a r^gQg 
general meeting of the said shareholders and members, modo et ^ 
forma; concluding to the country ; fifthly (to the first count), that the de- 
fendants were not allowed or permitted to realize, nor were they entrusted 
with, the assets of the said bank, modo et forma; concluding to the coun- 
try ; sixthly (to the first breach in the first count), that the defendants did 
not realize the said amount in the first count mentioned, or any part thereof, 
modo et forma ; concluding to the country ; seventhly (to the first breach 
in the first count), that the said portion of the said amount so realized as in 
the first count in that behalf mentioned, was required and necessary to meet 
the said engagements of the said bank, and that there never was any por- 
tion of the said amount, not being required or necessary to meet the en- 
gagements of the said bank or company, which was sufficient when divided, 
as in the first count mentioned, to allow to each shareholder such instalment 
or dividend as is in the first count in that behalf mentioned, modo eiformA ; 
concluding to the country ; eighthly (to the first breach in the first count), 
that the defendants did not deem fit that such an instalment or dividend 
should be paid and divided amongst the said shareholdeiB, modo ttformA ; 
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concluding to the country ; ninthly (to the said first breach), that the defen- 
dants had no notice of the said several premises, mado etjhrmd ; concluding 
to the country ; tenthly (to the said first breach), that the defendants did, on 
the 27th of February 1840, declare to, and pay, the plaintiff the said instal- 
ment and dividend ; concluding to the country ; eleventhly (lo the second 
breach in the first county, that the defendants did not realize the amount in 
the said second breach in that behalf mentioned, or any part thereof, modo 
etformd ; concluding to the country ; twelfthly (to the second breach in 
the first count), that the portion in the said second breach mentioned, of 
*5101 ^^^ ^ amount was ^required and was necessary to meet the en- 
-' gagements of the said bank, and that there never was any portion of 
the said amount not bein^ required and necessary to meet the said engage- 
ment sufficient, when divided amongst the said shareholders as aforesaid, to 
allow to each shareholder such instalment or dividend as in the said second 
breach in that behalf mentioned ; concluding to the country ; thirteenthly 
(to the second breach), that the defendants had not notice of the several 
premises modo et formd ; concluding to the countrjr ; fourteenthly (to the 
second breach), that the defendants did within the third space of six months 
in the second breach mentioned, and before the commencement of this suit, 
to wit, on the 31st of December l84d, deem fit to declare, and did declare, 
a certain instalment and dividend of 10^. upon and in respect of the said 
shares in the said bank ; concluding to the country ; fifteenthly (to the two 
last counts of the declaration), that after the accniing of the causes of ac- 
tion in the declaration mentioned, and before the commencement of this 
suit, to wit, on, &c., the defendants paid to the plaintiff a large sum of 
money, to wit, the money in the two last counts of the declaration men- 
tioned, in full satisfaction and discharge of all the causes of action in those 
counts mentioned which the plaintiff then accepted and received of and from 
the defendants, in such full satisfaction and discharge of the causes of action 
in those counts mentioned. Verification. 

The plaintiff took issue upon the last plea, and joined issue upon the 
other pleas. 

At the trial a special verdict was found, which stated the following 
facts : — 

'* Divers persons, to the number of one hundred and upwards, after the 
passing of the 7th Geo. 4, c. 46^ to wit, on the 1st July, 1834, commenced 
carrying on together, and firom thence until the 29th of August, 1839, car- 
*5in " ^^ together, and were then carrying on together *in partner- 
^ ship as a company, by virtue and in pursuance of the said act, the 
business of bankers in England, bv the name and under the style of '^ The 
Northern and Central Bank of England,'* with certain capital and upon 
certain terms contained in a deed of settlement of the said bank, bearing 
date the 1st of July, 1834, and a supplementary deed of settlement contain- 
ing, amount others, the clause following: — 

^< That if at any time hereafter it shall appear to the board of Manches* 
ter directors, that losses have been sustained or incurred by the company, 
not only to the whole amount of the fund hereinafter mentioned, called 
^ The Reserved Surplus Fund,* but also to the amount of one fourth part 
of the capital which, for the time being, shall have been actually advanced 
and paid up by the proprietors (and for the purposes of ascertaining the 
amount of such losses it shall not be necessary for the said board of direc- 
tors to take into their calculation or account any rise or fall which may 
have taken place in the price of any of the pariiamentaiy stock or public 
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fiinds of Great Britian or Ireland, in or upon which any part of the funds 
or moneys of the company may have been invested or placed, but such 
stocks or funds shall be calculated at the cost price), then the said board 
of directors shall, and they are hereby required to, call an extraordinary 
general meeting of the proprietors, for the purpose of taking into considera- 
tion the propriety of dissolving or continuing the company ; and the direc- 
tors shall submit to such meeting a full and general statement of the affairs 
and concerns of the company ; and it shall thereupon be lawful for any one 
proprietor personally present at such meeting, in writing, to require that 
the company be dissolved ; and the company shall therefrom be dissolved 
accordingly, unless such a number of the proprietors personally present at 
the meeting as shall amongst them be entitled to two ^thirds of the r«5| « 
votes to be given at any ballot as aforesaid, shall be desirous of ■- 
continuing and carrying on the said concern, and shall then and there, in 
writing, undertake so to do, and to purchase the shares of the dissentient 
proprietors at the then value thereof, and to indemnify the dissenlient pro- 
prietors against all future losses of the company and from the existing debts 
and engagements thereof, such value and the nature of such indemnity to 
be ascertained, in case of difference, by reference to arbitration, as herein- 
after mentioned, and on such undertaking being given, the dissolution of 
the company shall be suspended for the space of sixty days after such meet- 
ing ; and if within that time the purchase of the shares of the dissenlient 
proprietors shall be completed in manner hereinafter expressed, then such 
dissolution shall not take place, and the purchase of the last-mentioned 
shares shall be considered as completed for the purposes of this provi^iion 
whenever the said proprietors proposing to continue the company as afore- 
said shall, by writing, having given notice to the dissentient proprietors 
that they are prepared to pay the purchase money for the said shares, on 
application by the parties entitled thereto for the same, at the banking-house 
of the company in Manchester, and shall, in accordance therewith, have 
actually paid the same to such of the parties as shall have applied for the 
same, or, in case of difference as to the amount of such purchase-money, 
shall have offered to refer the question of such amount to arbitration as 
aforesaid, and have proceeded in such arbitrations, and have complied with 
the award made therein, or have been prevented from so doing by the ne- 
glect or default of the other party, and the company, as reduced or newly 
constituted from time to time, shall be liable to dissolution or to continuance 
from time to time, in like *manner, and under and subject to the r«eio 
same or the like regulations as aforesaid." ^ 

The deed of settlement also contained the clause following : — " That all 
the directors, trustees, public officers, local directors, and other officers, for 
the time being, of the company, shall be indemnified and saved harmless 
out of the funds, or property of the company, from and against all costs, 
charges, losses, damages, and expenses which they respectively shall or 
may sustain, pay, or incur in or about any action, suit, proceeding, or arbi- 
tration to be brought, commenced, carried, or prosecuted, defended, or 
entered into, by the order or direction of the board of Manchester directors, 
or in any wise relating thereto, respectively, or otherwise in or about the 
execution of their respective offices or trusts, except such costs, charges, 
losses, damages, and expenses, as shall happen by or through the wilful 
neglect or default of any such directors, trustees, public officers, local di- 
rectors or other officers respectively; and that the directors, public officers, 
local directors, trustees, or other omcers for the time being of the company. 
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and each and every of them, their, and each and every of their heirs, exe- 
cutors, administrators, and assigns, shall be charged and chargeable only 
for so much money as they and every of them shall, respectively, actually 
receive by virtue of their respective offices or trusts, and that any one or 
more of them shall not be answerable, or accountable, for the other or 
others of them, or for the acts, receipts, neglects, or defaults of the other 
or others of them, but each of them for his own respective acts, receipts, 
neglects, and defaults only ; nor shall they or any of them be answerable 
or accountable for any person or persons who may be appointed by the said 
board of directors to be the collector or collectors of the rents, profits, or 
annual produce of the houses, estates, or other property, for the time being, 
*6141 ^^ ^^^ company, or in * whose hands the same or any of the moneys 
^ of the company shall or may be deposited or lodged for safe custody, 
or for the insufficiency or deficiency of the title to any houses, estates, or 
other property which may from time to time be purchased by, or by the 
order of, the said board of directors, for or on behalf of the company, or 
for the insufficiency or deficiency of any security or securities in or upon 
which any of the moneys shall or may be placed out or invested by or by 
the order of the said board of directors, or for any misfortune, loss, or 
damage which may happen in the execution of their respective offices or 
trusts, or in relation thereto, respectively, unless the same shall happen by 
or through their own wilful neglect or clefault respectively." 

The capital of the bank and of the said persons so carrying ou together 
the said trade or business of bankers, was, during all the time aforesaid, 
that is to say, from the time when the said trade or business was so as 
aforesaid commenced to be carried on until the day of the dissolution there- 
of as hereinafter mentioned, divided into divers shares of 10/. each ; and 
the plaintiff, before and at the time when the said bank and the said trade 
or business were so as aforesaid dissolved, was, and during all the time 
hereafter mentioned continued to be, and yet is, the lawful holder of one 
hundred of the said shares. 

The carrying on of the said trade or business before the said dissolution 
thereof, was superintended and managed by the directors of the company 
according to the terms of the deed of settlement, and the defendant Williaia 
Smith, before and at the time of such dissolution, was the holder of divers 
of the said shares of the said capital, and managing director of the company, 
and the other defendants were then also respectively holders of divert of 
the said shares of the said capital, and respectively directors of the «aid 
company. 

•5151 *Th^ board of Manchester directors of the company, afterwards 
-' and upwanls of fourteen days, and not more than twenty-one ds»ys, 
before the time for the holding of the general half-yearly meeting next here- 
inafter mentioned, to wit, on the 10th of August 1839, called a general 
half-yearly meeting of the proprietors of and in the company, in manner 
directed by the deeds of settlement, to be holden on the 29th of August in 
the year aforesaid ; and because it appeared to the board of Manchester 
dirtfctors that losses had been sustained or incurred by the company, not 
only to the whole amount of the reserved surplus-fund mentioned m the 
deed of settlement, but also to the amount of one fourth part of the capital 
which had then actually been advanced and paid up by the proprietors of 
the said company, the said directors called an extraordmary general meet- 
ing of the proprietors of and in the said company, in manner in that behalf 
directed by the said deed of settlement, to be holden on the 29th of August 
VOL. xiiv. 36 
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funds of Great Britian or Ireland, in or upon which any |>^jrt ^ /^ 

or moneys of the company may have been invested or plaoj^/ / /ft 

stocks or funds shall be calculated at the cost price), then ./ V^ / ^is 

of directors shall, and they are hereby required to, call j^ '? /' > one 

general meeting of the proprietors, for the purpose of taK'/^^ ^ ifend' 

tion the propriety of dissolving or continuing the zomTjjf^ z endedy 

tors shall submit to such meeting a full and general f. .\f ^plain- 

and concerns of the company ; and it shall theveuff;/'^/; 

proprietor personally present at such meeting, i' --''/ read in 

the company be dissolved ; and the company s^ {''^i ' * , as afore- 

accordingly, unless such a number of the pro , / • \/ * ^ ^ag; that is 

the meeting as shall amongst them be entitle ;; /. ; / 

votes to be given at any ballot as aforesF ' * , fJ al Bank of 

continuing and carrying on the said con«^ ./'«*- * [*516 

writing, undertake so to do, and to pu' ';;/' 

proprietors at the then value thereof, \ ; ' ^airman 

prietors against all future losses of tb , '; ' ^ * , rw m • 

and engagements thereof, such val - A exander Ugilvie. 

be ascertained, in case of differer ;' -AJlen K^bms, 

after mentioned, and on such r William bmith. 

the company shall be suspend "Manchester, 29th of August 1839, 

ing ; and if within that timf ^r^j^em and Central Bank of England havina 

proprietors shall be compl' ^^ng date the 16th ult., of the circumstances 

dissolution shall not tak .i^^ appointed at the general meeting of the 1st of 

shares shall be conside Jfjj^ oBce of directors, it simply remains that they 

whenever tbt said pr^ >^'^n/j of the result of the examination of the boolw 

said shall, by wrili- >7^tinv- I" estimating the assets the directors have 

that they are prer , > '^'^J^.^l cnuld possibly be ascertained, on each separate 

application by [b. .j^r^^g/ttdl as on every balance of open account. 

of the comprin .. ;''>2;^ ' ,^,^1 the amount appearing as jB s. d 

actually paid ^y^^^^ . q^^^^ ^ ^^ 

aforesaid >''^fce total .... 831,497 4 4 

me aw M^jlssets of the company may, at the present 

^ / /K^^J^r^ped to consist of- 

cons ^ ti^^'l^nd and on deposit at call in other banks - 74,060 8 10 

^^ //^f5a/id other approved bills - . . 39,841 2 9 

"^le^^^^i mortgages, bills of exchange, bank-shares, 
f "^W o^^*" *^^"'^^*®^> valued at - - - 142,077 17 9 

Ending balances on open accounts, valued at - 126,642 14 7 

382,622 3 11 
^^fton^ which must be deducted, for notes still in circu- 
lation and other liabilities of the company - - 8,433 11 1 

Making a nett sum of .... 374,188 12 )0 
'< Being at the rate of J^ 7 3 per share on 69,767 shares, 

but leaving an estimated deficiency of - . 467,308 11 6 

<< From the care with which the valuations have been made, there is 
every reasonable ground for believing that the whole of the above sum ot 
X374,188 12 10 will, by proper attention, be ultimately realized. 
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'ocy of £457,308 12 10 being, however, not only to the 

-surplus fund of £133,927 4 4, but of more than one- 

'^ capital of £697,570, there has remained no other 

^ than, in conformity with the requirements of the 

nvene an extraordinary meeting of the share- * 

king into consideration the propriety of dis- 

" William S. Stell, Chairman." 
' having so as aforesaid been read at 
^^ ing, the said several shareholders 

.ssembled did make and pass a certain 
^ft so read as aforesaid be received, and 
•^-^ '^^ ^A£^ ^'t^^^ -uings, and that it be printed, and a copy sent 

-V^^>7*'i^^ . holding of the said general half-yearly meeting of 

• ■. ^ ^tt«^ , that is to say, on the day and at the hour and at the 

'> \/ .ii fixed for the holding the said extraordinary general meet- 

\*'^ 4*netors, to wit, on the 29th of August, in the year last aforesaid 

■ ^ ' ^ler aforesaid, the said extraordinary general meeting of the pro- 

. of the company was, in due manner, hoTden, in pursuance of such 
on the part of the said Manchester board of directors as aforesaid, and 
.0 the terms and provisions of the deeds ; at which extraordinary general 
meeting such and the same parties and none other, attended and were 
present, as had so as aforesaid attended, and been present, at the said 
^neral half-yearly meeting. At the said extraordinary general meeting so 
^en and there holden as aforesaid, the said report of the directors, and the 
«aid resolutions so made and passed at the said general half-yearly meeting 
as aforesaid, were then and there, in the presence and hearing of the per- 
sons so then and there present as aforesaid, openly read ; and the directors 
of the company did then and there submit to the said extraordinary general 
meeting and to the several persons then and there present, a full and 
general statement of the aflairs and concerns of the company, whereby it 
appeared, and was the fact, that losses had been sustained and incurred 
by the company, not only to the whole amount of the reserved surplus-fund 
in the deed of settlement mentioned, but also to the amount of the one- 
*5191 ^^^^^ P^^ ^^ ^^® capital actually advanced and paid *up by the 
•I proprietors of the company ; and thereupon one John Hazledine 
then and there, being a holder of divers shares in the said company, did, 
in the presence of the said persons so then and there present, deliver a 
notice in writing to the chairman at the said extraordinary general meeting, 
thereby requiring that the said company should be dissolved, which said 
notice was thereupon then and there openly read ; whereupon it was then 
and there resolved by the several persons then and there present — ^first, 
that in conformity with the said requisition of the said John Hazledine, the 
said company was thereby dissolved ; secondly, that the winding up of the 
aflairs of the company should be entrusted to the then present board of 
directors, with power to them t6 employ, and pay for, such assistance as 
might be necessary for that purpose, and that any three of them should be 
empowered to act as a auorum ; thirdly, tha'. the assets of the company 
should be'realized with all convenient speed, and that such portion of them 
as might not be required to meet the engagements of the company, should 
be divided amongst the shareholders ratably, and in proportion to the 
shares respectively held by them, in such dividends as the directors might,' 
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funds of Great Britian or Ireland, in or upon wbich any part of the funds 
or moneys of the company may have been invested or placed, but such 
stocks or funds shall be calculated at the cost price), then the said board 
of directors shall, and they are hereby required to, call an extraordinary 
general meeting of the proprietors, for the purpose of taking into considera- 
tion the propriety of dissolving or continuing the company ; and the direc- 
tors shall submit to such meetmg a full and general statement of the affairs 
and concerns of the company ; and it shall thereupon be lawful for any one 
proprietor personally present at such meeting, in writing, to require that 
the company be dissolved ; and the company shall therefrom be dissolved 
accordingly, unless such a number of the proprietors personally present at 
the meeting as shall amongst them be entitled to two ^thirds of the r*5i a 
votes to be given at any ballot as aforesaid, shall be desirous of ^ 
continuing and carrying on the said concern, and shall then and there, ia 
writing, undertake so to do, and to purchase the shares of the dissentient 
proprietors at the then value thereof, and to indemnify the dissentient pro- 
prietors against all future losses of the company and from the existing debts 
and engagements thereof, such value and the nature of such indemnity to 
be ascertained, in case of difference, by reference to arbitration, as herein- 
after mentioned, and on such undertaking being given, the dissolution of 
the company shall be suspended for the space of sixty days after such meet- 
ing ; and if within that time the purchase of the shares of the dissentient 
proprietors shall be completed in manner hereinafter expressed, then such 
dissolution shall not take place, and the purchase of the last-mentioned 
shares shall be considered as completed for the purposes of this provision 
whenever the said proprietors proposing to continue the company as afore- 
said shall, by writing, having given notice to the dissentient proprietors 
that they are prepared to pay the purchase money for the said shares, on 
application by the parties entitled thereto for the same, at the banking-house 
of the company in Manchester, and shall, in accordance therewith, have 
actually paid the same to such of the parties as shall have applied for the 
same, or, in case of difference as to the amount of such purchase-money, 
shall have offered to refer the question of such amount to arbitration as 
aforesaid, and have proceeded in such arbitrations, and have complied with 
the award made therein, or have been prevented from so doing by the ne- 
glect or default of the other party, and the company, as reduced or newly 
constituted from time to time, shall be liable to dissolution or to continuance 
from time to time, in like *manner, and under and subject to the r^gio 
same or the like regulations as aforesaid." 1- 

The deed of settlement also contained the clause following : — ** That all 
the directors, trustees, public officers, local directors, and other officers, for 
the time being, of the company, shall be indemnified and saved harmless 
out of the funds, or property of the company, from and against all costs, 
charges, losses, damages, and expenses which they respectively shall or 
may sustain, pay, or incur in or about any action, suit, proceeding, or arbi- 
tration to be brought, commenced, carried, or prosecuted, defended, or 
entered into, by the order or direction of the board of Manchester directors, 
or in any wise relating thereto, respectively, or otherwise in or about the 
execution of their respective offices or trusts, except such costs, charges, 
losses, damages, and expenses, as shall happen by or through the wilful 
neglect or default of any such directors, trustees, public officers, local di* 
rectors or other officers respectively; and that the directors, public officers, 
local directors, trustees, or other officers for the time being of the company. 
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and each and every of them, their, and each and every of their heirs, exe- 
cutors, administrators, and assigns, shall be charged and chargeable only 
for so much money as they and every of them shall, respectively, actually 
receive by virtue of their respective offices or trusts, and that any one or 
more of them shall not be answerable, or accountable, for the other or 
others of them, or for the acts, receipts, neglects, or defaults of the other 
or others of them, but each of them for his own respective acts, receipts, 
neglects, and defaults only ; nor shall they or any of them be answerable 
or accountable for any person or persons who may be appointed by the said 
board of directors to be the collector or collectors of the rents, profits, or 
annual produce of the houses, estates, or other property, for the time being, 
*B141 ^^ ^^^ company, or in * whose hands the same or any of the moneys 
^ of the company shall or may be deposited or lodged for safe custody, 
or for the insufficiency or deficiency of the title to any houses, estates, or 
other property which may from time to time be purchased by, or by the 
order of, the said board of directors, for or on behalf of the company, or 
for the insufficiency or deficiency of any security or securities in or upon 
which any of the moneys shall or may be placed out or invested by or by 
the order of the said board of directors, or for any misfortune, loss, or 
damage which may happen in the execution of their respective offices or 
trusts, or in relation thereto, respectively, unless the same shall happen by 
or through their own wilful neglect or default respectively." 

The capital of the bank and of the said persons so carrying ou together 
the said trade or business of bankers, was, during all the time aforesaid, 
that is to say, from the time when the said trade or business was so as 
aforesaid commenced to be carried on until the day of the dissolution there- 
of as hereinafter mentioned, divided into divers shares of 10/. each ; and 
the plaintiff, before and at the time when the said bank and the said trade 
or business were so as aforesaid dissolved, was, and during all the time 
hereafter mentioned continued to be, and yet is, the lawful holder of one 
hundred of the said shares. 

The carrying on of the said trade or business before the said dissolution 
thereof, was superintended and managed by the directors of the comp9ny 
according to the terms of the deed of settlement, and the defendant William. 
Smith, before and at the time of such dissolution, was the holder of divers 
of the said shares of the said capital, and managing director of the company, 
and the other defendants were then also respectively holders of divert of 
the said shares of the said capital, and respectively directors of the «aid 
company. 

•5151 *1^® board of Manchester directors of the company, aflerwf^rds 
^ and upwanls of fourteen days, and not more than twenty-one d?ys, 
before the time for the holding of the general half-yearly meeting next here- 
inafter mentioned, to wit, on the 10th of August 1839, called a general 
half-yearly meeting of the proprietors of and m the company, in manner 
directed by the deeds of settlement, to be holden on the 29th of August in 
the year aforesaid ; and because it appeared to the board of Manchester 
directors that losses had been sustained or incurred by the company, not 
only to the whole amount of the reserved surplus-fund mentioned m the 
deed of settlement, but also to the amount of one fourth part of the capital 
which had then actually been advanced and paid up by the proprietors of 
the said company, the said directors called an extraordmary general meet- 
ing of the proprietors of and in the said company, in manner in that behalf 
directed by the said deed of settlement, to be holden on the 29th of August 
VOL. xiiv. 35 
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in tile year aforesaid. The said general half-yearly meeting of the pro* 
prietors of and in the said company was in due manner holden, to wit, at 
Manchester aforesaid, pursuant to the said call in that behalf. At this 
meeting divers shareholders of and in the company, to the number of one 
hundred and sixty, or thereabouts, in the whole, and including the defend- 
ants Haynes, Hunt, Bloor, Smith, Elckersly, Robins, and Outvie attended, 
and were respectively present at, the said meeting ; but neither the plain- 
tiff', nor the defendant John Haigh, attended or was present thereat. 

At that meeting a certain report of the said directors was* openly read in 
the presence and hearing of the several persons so there present as afore- 
said; which report was and is to the purport and effect following; that is 
to say, — 

*'* Report of the Directors of the Northern and Central Bank of ^•c1/^ 
England. t ^^« 

" William S. Stell, Chairman. 
" William Haynes, Deputy Chairman. 
" William Eckersley. Alexander Ogilvie. 

<' John Haigh. Allen Robins. 

"John Hunt. William Smith. 

<< Manchester, 29th of August 1839. 
" The shareholders of the Northern and Central Bank of England having 
been informed, by circular bearing date the 16th ult., of the circumstances 
under which the committee appointed at the general meeting of the 1st of 
May la$t, had assumed the office of directors, it simply remains that they 
should be put in possession of the result of the examination of the books 
and affairs of the company. In estimating the assets the directors have 
placed a value, as nearly as could possibly be ascertained, on each separate 
bill or other security, as well as on every balance of open account. 
" By the general balance-sheet, the amount appearing as £ 5. d. 
the paid-up capital on 69,757 shares at 10/. is - 697,570 
" And the balance, at credit, of undivided profits - 133,927 4 4 

Making the total - - - - 

<< The actual assets of the company ifiay, at the present 

time, be reported to consist of — 
*' Cash on hand and on deposit at call in other banks 
*^ Bankers' and other approved bills ... 
** Real estate, mortgages, bills of exchange, bank-shares, 

and other securities, valued at - 
** Outstanding balances on open accounts, valued at 



^^ From which must be deducted, for notes still in circu- 
lation and other liabilities of the company - 

Making a nett sum of - 
*^ Being at the rate of J^ 7 3 per share on 69,757 shares, 
but leaving an estimated deficiency of 

'' From the care with which the valuations have been made, there is 
every reasonable ground for believing that the whole of the above sum ot 
JC374,188 12 10 will, by proper attention, be ultimately realized. 
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" The deficiency of ^£457,508 12 10 being, howe.ver, not only to the 
full extent of the surplus fund of JGI 33,927 4 4, but of more than one- 
fourth of the paid-up capital of £697jbl0y there has remained no other 
course for the directors than, in conformity with the requirements of the 
deed of settlement, to convene an extraordinary meeting of the share- 
holders, for the purpose of taking into consideration the propriety of dis- 
solving or continuing the company. 

" William S. Stell, Chairman." 
•5181 *T'^e report of the directors having so as aforesaid been read at 
^ the said general half-yearly meeting, the said several shareholders 
of the said company then and there assembled did make and pass a certain 
resolution, to wit, *^ That the report so read as aforesaid be received, and 
entered on the book of proceedings, and that it be printed, and a copy sent 
to each shareholder.'* 

Immediately after the holding of the said general half-yearly meeting of 
the said proprietors, that is to say, on the day and at the hour and at the 

!>lace specified and fixed for the holding the said extraordinary general meet- 
ng of the proprietors, to wit, on the 29th of August, in the year last aforesaid 
at Manchester aforesaid, the said extraordinary general meeting of the pro- 
prietors of the company was, in due manner, hoTden, in pursuance of such 
call on the part of the said Manchester board of directors as aforesaid, and 
to the terms and provisions of the deeds ; at which extraordinary general 
meeting such and the same parties and none other, attended and were 
present, as had so as aforesaid attended, and been present, at the said 

Stneral half-yearly meeting. At the said extraordinary general meeting so 
en and there holden as aforesaid, the said report of the directors, and the 
said resolutions so made and passed at the said general half-yearly meeting 
as aforesaid, were then and there, in the presence and hearing of the per- 
sons so then and there present as aforesaid, openly read ; and the directors 
of the company did then and there submit to the said extraordinary general 
meeting and to the several persons then and there present, a full and 
general statement of the affairs and concerns of the company, whereby it 
appeared, and was the fact, that losses had been sustained and incurred 
by the company, not only to the whole amount of the reserved surplus-fund 
in the deed of settlement mentioned, but also to the amount of the one- 
*5191 ^'^^^^ P^^ ^^ ^^^ capital actually advanced and paid *up by the 
•I proprietors of the company ; and thereupon one John Hazledine 
then and there, being a holder of divers shares in the said company, did, 
in the presence of the said persons so then and there present, deliver a 
notice in writing to the chairman at the ^id extraordinary general meeting, 
thereby requiring that the said company should be dissolved, which said 
notice was thereupon then and there openly read ; whereupon it was then 
and there resolved by the several persons then and there present— first, 
that in conformity with the said requisition of the said John Hazledine, the 
said company was thereby dissolved ; secondly, that the winding up of the 
affairs of the company should be entrusted to the then present board of 
directors, with power to them t6 eifnploy, and pay for, such assistance as 
might be necessary for that purpose, and that any three of them should be 
empowered to act as a auorum ; thirdly, thac the assets of the company 
should be Realized with all convenient speed, arid that such portion of them 
as might not be required to meet the engagements of the company, should 
be divided amongst the shareholders ratably, and in proportion to the 
shares respectively held by them, in such dividends as the directors might,' 
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from time to time, deem fit, a dividend tu be declared at least once in every 
six months ; fourthly, that a copy of the said proceedings and resolutions 
at the said extraordinary general meeting should be transmitted to each 
shareholder, and that thenceforth no transfer of shares, to parties not already 
shareholders, should be permitted. 

No number whatever of proprietors personally present at the said meet- 
ing was desirous of continuing and carrying on the said concern, or did in 
writing undertake so to do. A copy of the said proceedings and resolu- 
tions, as well of and at the said general half-yearly meeting as of and at 
the extraordinary general meeting, *was in due manner transmitted r^eon 
to the plaintiff and to other the shareholders of and in the company ; ^ 
and the said trade or business so theretofore carried on as aforesaid by the 
company, on and from the same 29th of August, 1839, was, and thence 
hitherto hath been, wholly discontinued, save and except so far as was ab- 
solutely necessary for the purpose of winding up the affairs of the company. 

The defendants, so being such directors as aforesaid, thereupon, in pur- 
suance, and by virtue, of the said resolutions at the said extraordinary 
general meeting as aforesaid, did proceed to the winding up of the affairs 
of the company, and were, by the other shareholders of the said capital 
and members of the said company, permitted to proceed in realizing, and 
did in fact proceed in realizing, the assets of the said company with all 
convenient speed, and within six months next after the passing of the said 
resolution for the dissolution of the company, to wit, on the 1st of October, 
1839, found, and the fact was, that they had sufficient cash in hand be- 
longing to the company to repay the proprietors thereof 1/. per share on 
69,757 shares in the company, and the defendants being such directors as 
aforesaid, thereupon afterwards, to wit, on the day and year last aforesaid, 
gave and sent to the plaintiff and other the shareholders of and ^n the 
company a certain notice, to the purport and effect following (that is to say :) 

" Northern and Central Bank of England. 
'* First Instalment, 1/. share. 

"Manchester, 1st of October, 1839. 
" Notice is hereby given, that the first instalment, at the rate of 1/. per 
share, out of the capital stock of the above company, is now payable to the 

{proprietors thereof, at their ofiice in Brown street, in pursuance of the reso- 
utions passed at the extraordinary general meeting held *on Thurs- r^gni 
day the 29th of August, for dissolving the company and dividing *■ 
the assets. 

" The scrip-certificate must be produced, and the payment of each in- 
stalment will be noted thereon. 

" The amounts due to proprietors residing at a distance will be paid to 
any party applying personally for the same, on the production of the certi« 
ficate and the annexed order filled up and signed by such proprietor. 
" By order of the Board of Directors, 

" William Smith, Managing Director. 

" Not transferable. 
" [Insert place of residence.] 1839. 

" To the Directors of the Northern and Central Bank of England. 
" Crentlemen, — ^You will please to honour the drafts of 
for the sum of , being tiie first instalment of II. per share on 

shares held by me in the above company." 
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The plaintiff^ on the same day and year aforesaid, received of and from 
the defendants, payment of the instahnent therein mentioned ; and after- 
wards, to wit, on the day of November in the year last aforesaid, it 

was arranged and agreed, between the directors of a certain other banking 
company m Manchester called the Alliance Bank, that for and in conside- 
ration of a certain annual payment to be in that behalf made by the North- 
ern and Central Bank of England to the Alliance Bank, the last-mentioned 
company should undertake the winding up of the affairs of the said North- 
ern and Central Bank of England ; whereupon, and from which time, the 
remaining business of the said Northern and Central Bank of England 
•5221 ^^^^^^^U ^^^ ^^® purpose of *winding up the affairs thereof, was 
^ transferred to the Alliance Bank. 

The Alliance Bank consisted principally of persons who had been mem- 
bers of the Northern and Central Bank of England ; and it was part of the 
arrangement and agreement so entered into between the directors of the 
respective companies, that every person holding five shares in the Northern 
ana Central Bank of England should, on transferring the same at the nomi- 
nal price of 51, each, be entitled to be admitted a holder of one share of 
25/. in the Alliance Bank. The defendant Smith shortly afterwards be- 
came, and yet is, a shareholder in, and managing director of, the last-men- 
tioned company, and, as such managing director, entitled to an annual 
salary, and the defendants Hunt and Ogilvie shortly afterwards became, 
and yet are, respectively, shareholders in, and directors of, the said com- 

Eany, and the defendants Haynes, Haigh, and Robins shortly afterwards 
ecame, and yet are, respectively, shareholders in, but not directors of, the 
last-mentioned company. * Neither Bloor nor Eckersley was or is director 
of, or a shareholder in, the said company. 

On the 30th of December, 1839, the defendants, so being such directors 
as aforesaid, found, and the fact was, that the cash in hand belonging to 
the company of the proprietors of the Northern and Central Bank of Eng- 
land then amounted to the sum of 64,925/., without making any deduction 
for the debts then owing by the said company, and which then amounted 
to about 8000/., and that the number of shares standing in the books of 
the company was 61,705 ; and the defendants, being such directors as afore- 
said, then resolved that the sum of 1/. per share, being the second instal- 
ment, should be paid to the proprietors of the company on the 1st of January 
then next ; and the defendants, so being such directors as aforesaid, there- 
mM'y] upon afterwards, to wit, on *the said 1st of January, 1840, gave 
•I and sent to the plaintiff* and to other the shareholders of and in the 
company, notice that the second instalment, at the rate of 1/. per share out 
of the capital stock of the company of proprietors of the Northern and 
Central Bank of England, was then payable to the proprietors thereof, at 
the Alliance Bank in Manchester, and which notice was and is, in all other 
respects, to the same purport and effect as the said other notice lastly above 
mentioned. The plamtiff" afterwards, to wit, on the day and year afore- 
said, received «of and from the defendants, payment of the said second in- 
stalment of 1/. per share therein mentioned. On the 24th of February, 1840, 
the directors, at a certain meeting of the board of directors then and there 
held, after taking into consideration the half-yearly report, which they in- 
tended to issue to the shareholders, and also the draft of a deed of indem 
nity, which the solicitor of the defendants had, by their directions, pre- 
pared, did then and there resolve that the said report and indemnity should 
be adopted and printed for circulation amongst the shareholders, and did 

2 A 
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also resolve, and the fact was, tiiat the cash in hand belonging to the com- 
panv then amounted to the sum of 22,311/. Os. 3d.y and that a certaia 
bank, called the Phoenix Bank, owed the company the sum of 7,800/., 
which would be payable on the 3d of March then next, which sums, with 
a bill of one Thomas Jackson, payable on the 3d of May then next, for 
the sum of 762/. 6s. 6d. would be sufficient to pay lOs. per share on 61,685 
shares ; and thereupon the said defendants, so being such directors, re- 
solved that a third instalment of 10s. per share should be paid to such of 
the proprietors as should execute the deed of indemnity therein and here* 
inailer mentioned. The defendants, so being such directors as aforesaid, 
aflerwards, to wit, on the 27th of February, 1840, gave and sent to the 
plaintiff *and to other the shareholders of and in the company a cer- r*504 
tain printed statement or report, which was and is to the purport or ■- 
effect following ; that is to say, — 

" Northern and Central Bank of England. 

<' Manchester, 27th of February, 1840. 

" DiRECTOBS. 

" William Haynes, Chairman. 
^' John Hunt, Deputy Chairman. 
" James Pickford Bloor, Alexander Ogilvie, 

" William Eckersley, Allen Robins, 

"John Haigh, William Smith. 

" The resolutions passed at the extraordinary general meeting, held on 
the 29th August, 1839, for dissolving the Northern and Central Sank, and 
providing for the realization and distribution qf the assets, having super- 
seded the necessity of again convening the shareholders, the board of 
directors have merely to make the following half-yearly report of their pro- 
ceedings. 

" Amongst the first steps towards bringing the affairs into smaller com- 
pass, they felt it their duty to call upon those shareholders who were in- 
debted to the bank to pay up their balances, and in cases of default the 
directors proceeded (by virtue of the powers conferred by the deed of set- 
tlement) to forfeit the shares of the parties at the market price of the day, 
placing the proceeds towards the liquidation of their respective accounts. 
The number of shares has been consequently reduced from 69,757, as given 
in the last report, to 61,685. 

" On the 1st October, 1839, the directors declared a first instalment of 
. 1/. per share out of the capital stock of the company. 

" On the 31st December, 1839, the estimated assets, afler *de- r*&o5 
ducting the expenses of the establishment to that date, were as I- 
foUows : — 

£ s. d. 
<< Cash at interest in various banks - - - 67,901 3 11 

'< Real estate, mortgages, bills of exchange, bank and 

railway shares, and other securities, valued at ^ 80,852 

'^ Oustanding balances in open accounts, valued at *123,577 19 

272,331 2 11 
^^ From which must be deducted, for notes still in 
circulation, legal expenses, and other liabilities 
of the company .-..-- 7,96515 5 

264,365 7 6 
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'< These valuations having been made with great care, and after further 
acquaintance with the circumstances of the several accounts, the share- 
holders will be gratified to observe the prospects held out in the report of 
the 29th of August as to the ultimate result, have been substantially borne 
out. 

^' On the 1st of January last the directors declared a second instalment 
of 1/. per share out of the capital stock of the company. 

" In conseouence of the large interest held by the Alliance Bank in the 
assets of the Northern and Central Bank of England, the directors have 
thought it desirable to conclude an arrangement with that establishment 
for securing, at a defined expense, the most efficient assistance in the 
liquidation of the affairs of the company. As the basis of remuneration the 
^5261 ^^^ boards have ^assumed the minimum annual amount at which 
-' such liquidation could have been conducted as a separate establish 
ment ; and the sum of 2000/. has been fixed as an equivalent for the sala- 
ties of the managing director, clerks, and other servants, rent, taxes, coals, 
tnd stationary, and, in short, every other incidental expense except travel- 
ling and law charges. 

" The directors are sorry to announce that they have received notice of 
contemplated proceedings in equity by certain parties, for the recovery of 
principal and premium paid on shares allotted in the latter part of 1836, 
on the ground, as they allege, of the subsequently ascertained condition of 
the bank. The directors refrain from giving an opinion as to the merits 
of the question in a public report ; but they are satisfied that they will re- 
ceive the cordial concurrence of the shareholders at large in a strenuous 
resistance to all such proceedings. 

" The directors are happy to be enabled to declare a further instalment 
of lOs, per share out of the capital stock of Ae company ; and while they 
appeal to the fact of tlieir havmg within the first six months since the dis- 
solution of the company, distributed to the shareholders what may be esti- 
mated as a moiety of the net amount to be eventually realized, as the j>est 
evidence of their anxiety to throw no obstacle in the way of a speedy ter- 
mination of their trust, they feel it a duty which they owe to themselves 
(particularly with reference to the proceeding above noticed) to require 
such an indemnity from the shareholders as is contemplated by the deed 
of settlement, and as will suggest itself to the unbiassed judgment of all 
parties concerned. 

" For the information of the shareholders a copy is hereto annexed of the 
document, to which the directors have been advised to require the signa- 
ture of each individual shareholder on receipt of the present instalment. 

William Haynes, Chairman,^* 

*5271 *^ printed paper, purporting to be the draft or copy of a deed 
•* of indemnity, was annexed to tne last-mentioned statement or re- 
port at the time when the same was so sent and given to the plaintiff* and 
other the shareholders, and was therewith in fact sent to the plaintiff* and 
other the shareholders, which printed paper was and is of the purport and 
to the effect following ; that is to say, 

" This indenture, made the 27th day of February, 1840, between the 
several persons whose names and seals are subscribed and affixed to these 
presents, being, respectively holders of the shares set opposite their respective 
names in the same schedule, in the joint-stock banking company estab- 
lished at Manchester in the county of Lancaster, called the Northern and 
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Central Bank of England, of the first part, and William Hajnes, John 
Hunt, James Pickford Bloor, William Eckersley, John Haigh, Alexander 
Ogiivie, Allen Robins, and William Smith, being the present directors o£ 
the said company, of the second part : Whereas on or aboat the 29th day 
of August, 1839, the proprietors of the said bank, in due form of law, came 
to a resolution to dissolve the said company and wind up and close the 
affairs thereof, and that the net assets of the same, after discharging all the 
charges and obligations thereof, should be returned to, and equally divided 
among, the shareholders, so far as such assets would extend, in the nature 
of a dividend on their respective share in the capital of the said company : 
And whereas the said directors, in pursuance of such resolution, proceeded 
to realize the assets and discharge the obligations of the said company, and 
out of the net assets thereof did, on or about the 1st of October and the 
1st of January now last past, respectively pay unto the respective share- 
holders two several dividends of 1/. and 1/. upon each share : And where- 
as since the payment of such last-mentioned dividend the directors 
*of the said company have realized forther assets thereof, and have f^oa 
now in their hands funds sufficient, if applied for that purpose, to *- 
pay to the shareholders a further dividend of lOs, per share: And 
whereas various claims and demands have recently been made, and action 
and suits at law and in equity threatened to be commenced and prosecuted 
against the directors, parties hereto, or against the company or the public 
registered officers thereof, in respect of the transactions of the said com- 
pany or the said directors on behalf of the same, and the said directors are 
advised to retain the said funds and assets so being in their hands, for and 
towards their indemnity and reimbursement against and in respect of such 
claims, demands, actions and suits, and the damages, costs, and expenses 
which may be recovered and levied or enforced from and against them and 
the said company, by reason or means thereof; but the said directors 
being desirous, instead of so retaining the said funds, to apply the same, 
so far as they safely can, in making and paying a further dividend of 10«. 

Eer share to the shareholders of the said company, as before mentioned, 
ave consented and agreed to apply the said funds in payment of such di- 
vidends to such of the shareholders as shall become parties to, and execute, 
these presents, and give and execute to them the said parties hereto of the 
second part such covenants, protection, and indemnity, as in these presents 
are contained : Now this indenture witnesseth, that in consideration of the 
premises, and more especially in consideration of the respective dividends, 
or sums of 10s. per share, paid by the said directors, at or before the exe- 
cution of these presents, unto the several shareholders, parties hereto of 
the first part, upon or according to the number of shares of which each 
such party is or are* a proprietor or proprietors, they the said several share- 
holders, parties hereto of the first part, do hereby jointly, for themselves, 
*their heirs, executors, and administrators, and every two jointly, rfteoo 
and every greater number than two respectively jointly, do for them- •• 
selves, their heirs, executors, and administrators, and each and every of 
them, the said several persons parties hereto of the first part, doth hereby 
for himself and herself separately, and his or her heirs, executors, and ad- 
ministrators, covenant with the said several persons parties hereto of the 
second part, their executors and administrators, and with every of them 
separately, his executors and administrators, that they the said parties hereto 
of the first part, their heirs, executors, and administrators, or some one of 
them, shall and will from time to time, and at all times hereafter, well and 
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effectually defend, save harmless, and keep indemnified, the said direc- 
tors, — ^parties hereto of the second part, — their heirs, executors, adminis- 
trators, and assigns, and each and every of them, and his heirs, executors, 
administrators, and assigns, and their and every of their estates and effects, 
and all and every other persons and person who may hereafter become di- 
rectors or a director of the said company, their and his heirs, executors and 
administrators, and assigns, and every of them, their and every of their 
estates and effects, and all the officers of the said company and every of 
them, and their and every of their heirs, executors, and administrators, of, 
from, and against all and all manner of actions, suits, attachments, and 
other proceedings whatsoever, either at law or in equity, which have al- 
ready been, or may hereafter be, had, coiAmenced, prosecuted, brought or 
sued out, against, and all and all manner of costs, charges, losses, damages, 
and expenses, which may be paid, incurred, or sustained, by the said di- 
rectors, parties hereto, or any of them, their or any of their heirs, executors, 
or administrators, or any future directors of the said banking company, or 
*^301 ^^y ^"^' ^^^' ^^ more of them, their or *any one, two, or more of 

•I their heirs, executors, or administrators, or any officer of the said 
company, or the heirs, executors, or administrators of any such officers, for 
or on account or in respect or by reason of the application of the assets 
now in hand, or any part thereof, in or towards payment of the aforesaid 
dividend of lOf. per share, or for, or on account, or in respect, or by reason 
of the past or present management, transactions, dealings, operations, acts, 
or deeds of or in or about or concerning the affairs, accounts, or business 
of the said banking company, or for or on account or in respect of any 
matter or thing whatsoever in anywise relating to the premises: And 
whereas it may frequently be necessary to transmit these presents to various 
places for execution by shareholders or for other purposes, and in order to 
guard against tlie consequences of loss or destruction of these presents, it 
has been deemed expedient that two parts thereof (duplicates of each other) 
should be prepared and executed ; and inasmuch as many of the persons 
who shall execute one part of these presents may not execute the other 
part, it has also been thought expedient that two parts thereof (duplicates 
of each other) should be prepared and executed ; and inasmuch as many 
of the persons who shall execute one part of these presents, may not exe- 
cute the other part, it has also been thought expedient, in order to preserve 
conformity between the two, that each shareholder, a party to these pre- 
sents of the first part, who shall personally execute one part of these pre- 
sents, shall empower some one or more person or persons as the attorney or 
attorneys of him, her, or them, to sign, seal, and deliver the other part of 
these presents: Now, therefore, this indenture also witnesseth, that for 
effectuating the purposes last aforesaid, each of the shareholders, parties 
hereto of the first part, personally executing one part of these presents, doth 
*S^11 '^^^^y make, *ordain, constitute, and appoint John Farrer, gentle- 

-l man, who is one of the present cashiers of the said banking com- 
pany, and James Drew of Manchester, gentleman, who is one of the pre- 
sent clerks of the Alliance Bank, and also such other person as shall for 
the time being be the acting cashier of the said company, severally and 
any of them separately, the lawful attorneys and attorney of him or her the 
shareholder so executing one part of this deed as aforesaid, for and in the 
name, and as the act and deed of him or her and either jointly or severally, 
to sign, seal, deliver, and execute the duplicate '^r counterpart of this pre- 
sent deed, each such constituent respectively hereby declaring that every 
VOL. xuv. 36 2 A 2 
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duplicate or counterpart of this deed so executed by bis or ber said attor- 
ney or attorneys as aforesaid shall be of the like force and effect as if exe- 
cuted by biin or her, each such constituent hereby agreeing to ratify and 
confirm all and whatsoever such attorney or attorneys shall lawfully do in 
the premises by virtue of this present power. In witness, &c." 

The above written indenture was signed, sealed, and delivered, on 
parchment duly stamped, by the several persons parties thereto, in the pre- 
sence of the several persons whose names are respectively written on the 
dexter side of the respective signatures of the parties so executing. 

The schedule to the above written indenture : — 



Name of each 
Proprietor. 


Number of each 
Proprietor's Share. 


Signature of 
Proprietors. 


X.f. 


Witnesses' 
Signature. 













The defendants, so being such directors as aforesaid, at the time of so 
sending and giving to the plaintiff and *other the shareholders, such ^#539 
statement or report and such printed paper annexed thereto as afore- *- 
said, did also annex to the said statement or report a certain notice which 
was and is to the purport following, that is to say: — 

" Northern and Central Bank of England, 
^* Third Instalment, lOs. per share. 

Manchester^ ^th February^ 1840. 
'^ Notice is hereby given that a third instalment, being at the rate of 10«. 
per share out of the capital stock of the above company, is now payable to 
the proprietors thereof at the Alliance Bank, at &c., in pursuance of the 
resolutions passed at the extraordinary general meeting held on Thursday, 
the 29th of August, 1839, for dissolving the company and dividing the 
assets. 

^' The scrip certificate must be produced, and the payment of the instal- 
ment will be noted thereon. In consequence of the necessity which 
exists for requiring the signature of each proprietor to the deed of indemnity 
previous to receiving the instalment, the directors are obliged in the present 
instance to omit the order which has hitherto been annexed for the con- 
venience of distant shareholders, but it is intended to transmit the deed 
together with the instalment to the several towns where any number of 
shareholders reside, and of which due notice will be given. 

" By order of the Board of Directors." 

The affairs of the company before and at the time of the said dissolution 
thereof were and thence continually had been greatly involved and embar- 
rassed, and the company, and the defendants as such directors as aforesaid, 
for and on behalf of the company, respectively entered into divers cove- 
nants and a^ements, and had *thereby subjected themselves to rvgoo 
divers liabilides to a much greater amount in the whole than the >- 
amount of all the assets of the company by them the defendants ever real- 
ized, and which liabilides at the time of giving and sending the said state- 
ment or report, bearing date the 27th of February, 1840, were and conti* 
nued and thence had continued and still were outstanding and undischarged, 
and legal proceedings had shortly before the time of giving and sending 
the last-mentioned notice or statement, been threatened to be commenced 
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against the company and the defendants as such directors as aforesaid in 
respect thereof; and thereupon the defendants had just before the giving 
and sending the last-mentioned statement or report determined not to make 
or pay the said third instalment or dividend,, to wit, of 10s. per share, 
unless the shareholders of and in the company would execute a deed of 
indemnity to such purport or effect as the printed paper so annexed to the 
said statement or report, and had thereupon caused such deed of indemnity 
thereinbefore-mentioned, — and which was to such purport and effect as the 
said printed paper, — to be, and the same was^ accordingly prepared and 
engrossed, and was, to wit, on the day and year last aforesaid, and thence- 
forth had been, ready to be executed by the said several shareholders, and 
was, in fact, thereupon in due manner executed by divers of the share- 
holders of and in the company, and the last- mentioned instalment or sum 
of lOs, per share was in due manner paid by the defendants to such of the 
shareholders as executed the deed of indemnity, and the defendants were, 
on and from the day and year last aforesaid, ready and willing to pay the 
same to all and every other the shareholders of and in the said company 
upon their executing such deed of indemnity ; of all which premises the 
plaintiff during all the time aforesaid had notice. The plaintiff so being 
*5341 ^^^^ shareholder as aforesaid, after the giving and sending *to him 
-' of the said statement or report, bearing date the day and year last 
aforesaid, together with the said printed paper and notice thereunto annexed 
as aforesaid, to wit, on the 16th of November, 1840, caused a certain paper 
writing, signed with his hand, to be delivered to the defendant William 
Smith, which said paper writing was and is to the purport and effect fol- 
lowing; that is to say, 

'* To William Smith, Esquire, the managing director, and to the other 
directors of the Northern and Central Bank of England: I hereby de« 
mand payment from you of the two instalments of IO5. each, upon the 
shares held by me in the above bank, which instalments you have admitted 
to be ready for each shareholder, but which you refuse to pay to me unless 
I execute a certain deed of indemnity required b^ you ; which I decline 
to do, being advised that I am impropeny required to sign it. And I 
hereby give you notice, that I am prepared and ready to give you a valid 
discharge for the amount of the said instalment, and that I shall require 
interest to be paid on the amount thereof for the time the same have been 
illegally withheld, and that interest will also be required by me from the 
date of this demand." 

The plaintiff hath always hitherto refused to execute the deed of indem- 
nity, and the defendants, so being such directors as aforesaid, have always 
hitherto refused to permit the last-mentioned instalment or sum of 10s. per 
share mentioned in the said statement and notice, bearing date the 27th of 
February, 1840, to be paid to the plaintiff, or to other the shareholders, 
until he and they should respectively execute the said deed. 

The special verdict concluded in the usual form, with the finding of the 
jury upon each issue subject to the opinion of the court. 

The case was argued in Michaelmas term last by Bampas, Seijt., (with 
*B351 ^^^^ ^^^ Starkie and Cronq^tqn) for *the plaintiff, and by Sir 71 
-I Wilde^ Sent., (with whom were Chamielly Serjt. and John Hm- 
derson) for the defendants ; but it has not been thought necessary to report 
then arguments, as they are fully adverted to in the judgment pronounced 
by the court. Cur. adv. vuU* 

TiNDAL, C. J., now delivered the judgment of the court. This was aa 
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•ictiou of assumpsit, brought by Matthew Lyon against William Haynes and 
seven other defendants. The first count of the declaration, in substance, 
alle£;ed that the plaintiff and defendants and others had, for three years, 
earned on the business of bankers under the provisions of the statute 7 G. 
4, c. 46, by the name of The Northern and Central Bank of England, and 
that the plaintiff was the holder of 100 shares in the capital of the said 
bank, of 10/. each ; that shortly before the making of the promise therein- 
after mentioned, the bank or company and the business thereof were duly 
dissolved and altogether ceased and determined ; that the defendants were 
shareholders and directors of the company ; and that at a general meeting 
of the shareholders, at the time of the dissolution, it was agreed by and 
amongst the shareholders that the assets of the said bank or company 
should be realized with all convenient speed, and that such portion of them 
as might not be required to meet the engagements of the said bank or com- 
pany should be divided amongst the said shareholders ratably and in pro- 
portion to the shares respectively held by them in such dividends as the 
directors might from time to time deem fit, a dividend to be declared at 
least once in every six months. The declaration then proceeded to allege 
that thereupon and in consideration that the defendants were allowed and 
permitted to realize, and were then intrusted with, the assets of the com- 
pany by the other shareholders, for *reward to them the defendants r*53g 
in that behalf, they the defendants promised the several shareholders ^ 
to realize the said assets with all convenient speed, and to divide such por- 
tion of them as might not be required to meet the engagements of the 
company, amongst the shareholders rateably and in proportion to the shares 
respectively held by them in such dividends, as they the defendants might 
from time to time deem fit, a dividend to be declared at least once in every 
six months. The declaration then proceeded to aver that although the de- 
fendants were allowed to realize, and were intrusted with, the assets of the 
company, and although they did realize a large sum of money, of which a 
large portion was not required or necessary to meet the engagements of the 
said bank or company, and which portion was sufficient when divided 
amongst the shareholders to allow to each shareholder a dividend of lOs. 
for each share, and although the defendants did deem fit that such dividend 
of lOs. for each share should be paid to each shareholder, and although 
they were requested by the plaintiff to pay him the dividend on the shares 
so held by him, yet that the defendants would not declare or pay to the 
plaintiff the said dividend or any part thereof. The declaration then pro- 
ceeded to assign a second breach of the defendant's promise by alleging 
that although the defendants were so allowed to realize, and were intrusted 
with, the assets of the company, and although they did, after the expira- 
tion of the two first six months from the agreement and promise, realize a 
large amount, of which a large portion was not required or necessary to 
meet the engagements of the said bank, and which was sufficient when 
divided among the shareholders to allow to each shareholder a dividend 
of lOs. for eacn share, and although the defendants in part performance of 
their promise did within the two first six months after the said meeting and 
promise deem fit *to declare, and did declare two dividends accord- r^K^vf 
ing to their promise, yet they did not within the third space of six ^ 
months or at any other time afterwards, although the time had long elapsed 
before the commencement of the suit, deem fit to declare, or declare any 
dividend in respect of the said shares whereby the plaintiff had lost the 
dividend of 10; . for every share so held by him as aforesaid. The declara- 
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tion also contained counts for money had and received, and on an account 
stated. 

The defendants pleaded — first, to the whole declaration non assump' 
wunt ; secondly, to the first count, that the plaintiff was not the lawful 
owner of shares, as alleged ; thirdly, also to the first count, that the hank 
or company and the business or trade thereof, had not been nor was duly 
dissolved, nor had the said bank or company, and the business or trade 
thereof, ceased or determined, nor did the same cease and determine, modo 
et forma; fourthly, also, to the first count, that it was not agreed by and 
amongst the shareholders, truxio et formd^ &c. ; fifthly, also to the first 
count, that the defendants were not allowed to realize, nor were they in- 
trusted with, the assets of the company, modo et formA^ &c. ; sixthly, to 
the first breach of the first count, that the defendants did not realize the 
amount in that count mentioned ; seventhly, also to the first breach of the 
first count, that the portion of the amount so realized, as in that count men- 
tioned, was required and necessary to meet the said engagements of the 
said bank or company, and that there never was any portion of the said 
amount, not being so required or necessary, which was sufficient when 
divided, as in the first count mentioned, to allow each shareholder such 
dividend as in the first count mentioned ; eighthly, also, to the first breach 
of the first count, that the defendants did not deem fit that such dividend 
should be paid and divided amongst the shareholders, modo et formd ; 
*5381 '^^"^'y? ^^> ^^ ^^^ 9ajne *first breach, that the defendants had no 
-' notice of the several premises, modo et formd; tenthly, also to the 
same first breach, that the defendants did declare and pay to the said plain- 
tiff the said dividend ; eleventhly, to the second breach in the first count, 
that the defendants did not realize the amount in the breach mentioned, 
modo et formd ; twelfthly, also to the second breach, a plea like that 
secondly pleaded to the first breach; thirteenthly, also to the second breach, 
that the defendants had no notice, modo et formd ; fourteenthly, also to the 
second breach, that the defendants did within the said third space of six 
months, deem fit to declare, and did declare, a dividend of IO5. in respect 
of the shares in the bank ; fifleenthly, to the last two counts of the declara- 
tion, payment in full satisfaction and discharge, &c. 

The plaintiff by his replication traversed the allegation in the last plea, 
upon which issue was joined, and joined issue on all the other pleas. 

Upon the trial a special verdict was found by the jury ; and we have 
been called upon to decide how the finding upon the several issues is to 
be entered. 

Upon the ai^ument it was contended on the part of the plaintiff that, 
upon the facts found by the special verdict, he was entided to have the ver- 
dict on all the issues entered for him. On the part of the defendant it was 
admitted that the plaintiff was entitled to have the verdict entered for him 
on the second and sixth, tenth and eleventh and fifteenth issues ; but it 
was contended that the rest, either in part or altogether, ought to be entered 
for the defendants. In order to determine this case, therefore, it will be 
necessary to consider the several disputed issues in connection with the 
facts applicable to each as found by the special verdict ; but as the deci- 
sion upon the first issue must depend upon the result of the argument upon 
*5391 ^^^ ^^ ^^^ other issues, it *will render the explanation of our judg- 
^ ment more distinct if we postpone the consideration of the first issue 
at present. 

Under this arrangement the third issue will be the first in order for di»* 
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cussion, and thftt is, whether the bonk or company had been duly dissolred, 
and the business or trade thereof had altogether ceased and determined. 
Upon reference to the special verdict, it appears that the company had, 
for some years prior to and up to and upon the 29th of August, 1839, car- 
ried on the trade and business of bankers under the provisions of the 
7 G. 4, c. 46, upon the terms and conditions contained in two deeds of set- 
tlement, dated respectively the 1st of July, 1834, and 30th of August, 1836, 
and after setting out those provisions of the first deed of ^settlement, wherein 
are contained the circumstances under which, and the manner in which, 
the bank and company might be dissolved at an extraordinary general meet- 
mg of the shareholders called for that purpose by the Manchester board of 
directors, the special verdict proceeds to state m detail the calling of an 
extraordinary general meeting by the Manchester directors, pursuant to 
these provisions of the deed of settlement ; the meeting of the shareholders 
on the 29th of August, in pursuance of such call ; circumstances which 
according to the provisions of the deed, authorized the shareholders present 
at the meeting to dissolve the company; and tAe adoption at that meeting 
of those steps which were prescribed by the deed of settlement, as the 
means of effecting the dissolution ; and afterwards, in terms, finds that it 
was at that meeting resolved by the several persons present — first, that in 
conformity with the said requisition of the said John Hazleditae, the said 
company was thereby dissolved ; secondly, that the winding up of the 
affairs of the company should be entrusted to the then present board of 
directors, with power to them to employ and •pay tor such assist- r^^^n 
ance as misht be necessary for that purpose, and that any three of >- ^^ 
them should be empowered to act as a quorum ; thirdly, that the assets of 
the company should be realized with all convenient speed, and that such 
portion of them as mi^ht not be required to meet the engagements of the 
company, should be divided amongst the shareholders, ratably and in pro- 
portion to the shares respectively held by them, in such dividends as the 
directors might, firom time to time, deem fit ; a dividend to be declared at 
least once in every six months: fourthly, that a copy of the said proceedings 
and resolutions at the said extraordinair general meeting should be trans* 
mitted to each shareholder, and that tbenceibrth no transfer of shares to 
parties not already shareholders should be permitted. The special verdict 
then proceeds to state, that no number whatever of proprietors personally 
present at the said meeting, was desirous of continuing and carrying on the 
said concern, or did in wnting undertake so to do ; that a copy of the said 
proceedings and resolutions, as well of the general half-yearly meeting as 
of die extraordinaiy general meeting, was, in due manner, transmitted to 
the plaintiff and other the shareholders of the company, and that the said 
trade or business so theretofore carried on as aforesaid by the said company, 
on and from the said 29th of August, 1839, was and thence hitherto had been 
wholly discontinued, save and except so for as was absolutely necessary fot 
the winding up of the affairs of the said company; and that the defendants, 
so being such directors as aforesaid, thereupon, in purauance and by virtue 
of the said resolutions at the extraordinary general meeting as aforesaid, did 
proceed to the winding up of the affairs otthe said companv. 

Upon the argument it was contended on the part of the defendants, that 




ing up ot the anairs of the company 

fendants as the directors of the eompeiiy) and as for that pnrpoae it wt>ulcl 
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be necessaiy, pvtially at least, to continue the business, and as the jury 
had qualified their finding that the trade and business of the company had 
been discontinued, the allegation in the declaration that the business and 
trade of the company had altogether ceased and determined was not made 
out, and therefore that the third issue ought to be found for the defendants. 

But we are of opinion that the company was dul;^ dissolved according to 
the provisions of the deed of settlement, and that it had altogether ceased 
and determined according to the meaning of the allegation in the declara* 
tion ; for we think that averment must be taken to mean that the plaintiffs 
and defendants, and the other shareholders, had ceased to carry on the 
business as partners. The object of that averment was obviously to clear 
the way for the statement of the agreement and promise that follow, which 
could have afforded the plaintiff no ground for an action at law if the part- 
nership had continued. Now although for the purpose of making good' 
their engagements with third persons, the partnership in this, as in all other 
cases, must subsist, notwithstanding a formal dissolution, yet it subsists for 
no other purpose ; and the object of the resolution was, to place in (tk^ 
hands of a few the powers necessary for realizing the assets, and dis 
charging the engagements, of the former partnership, which otherwise the 
shareholders, as tenants in common of the partnership securities, must have 
exercised for themselves. Whether such powers were legally conferred by 
that resolution, forms no part of the inquiry on the issue now under con- 
sideration. We therefore are of opinion that the third issue must be fbund 
for the plaintiff. 

*5421 ^^^^ fourth issue is, whether, at the time of the dissolution, it 
-' was agreed by and amongst the shareholders and members of the 
company, that the assets should be realized and divided as alleged in the 
declaration, and upon this issue two points have been raised by the defend- 
ants. First, it is said that the facts stated in the special verdict do not 
show, that any such agreement was made by and between the shareholders 
present at the time of dissolution ; and, secondly, that the declaration must 
be taken to aver that it was agreed at that time by and amongst all the 
shareholders ; whereas by the finding of the jury it nowhere appears that 
all the shareholders were present, or that those who were present had 
anthori^ to bind the absentees ; but on the contrary it is expressly found' 
that neither the plaintiff nor the defendant Haighj who were both share- 
holders, were present on that occasion, and there is no allegation that they 
bad authorized any one to make any such agreement for them. On the 
part of the plaintiff it was answered that the subsequent conduct of the 
plaintiff and the defendant Haighj as found by the jury, would be sufficient 
to show either a previous authority given, or, what would amount to the 
same thing, an adoption by them of the agreement afterwards, without 
entering into the question whether the facts stated in the special verdict 
would be sufficient to warrant the conclusion contended for. 

It is enough to say that the conclusion is not a conclusion at law, but a 
conclusion of fact, which the jury have not drawn, and which the court 
cannot draw for them. The partnership having been dissolved, the mem- 
bers present could have no legal authority to bind the absent shareholders 
unless it had been expressly given. In the absence therefore of any find- 
ing of such authority, we can only consider an agreement made at that 
*5431 ^^^^^S ^ ^^ agreement by and amongst the ^parties present. The 
^ next question then will be, Does the averment in the declaration 
usert that the agreement was between all the shareholders ? and we think 
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it must be so read. It is first alleged t&at the plaintiff ivas a sharenolder, 
then that the defendants (of course including; Haigh) were at the ume of 
the dissolution shareholders and directors; it then states that a general 
meeting of the several persons, shareholders in the said capital of tne said 
bank or company, and members thereof at the time of the dissolution, was 
held and took place ; and at the said meeting it was agreed by and amongst 
the said shareholders and members as stated in the resolutions already refer- 
red to. Looking therefore to the language of the averment, and to the pur* 
pose for which it is avowedly introduced, namely, as the basis and con- 
sideration of the promise upon which this action is brought, we cannot 
understand it in any other sense than as an averment of an agreement be- 
tween all the shareholders, including especially the plaintiff and all the 
defendants ; and being so understood, it is expressly negatived by the finding 
of the jury, that neither the plaintiff nor the defendant Hcdgh were present 
at the meeting. 

But we also think that if the special verdict had expressfy found that the 
plaintiff and all the defendants were present at the meeting, the facts stated 
would not show that any contract had been entered into between them at 
that meeting. It is true that the declaration only avers that it was agreed ; 
and that in some sense at least it is clear that the parties present did agree 
to the terms of the resolution. But we think that the declaration must be 
read as averring a contract between the parties ; because in no other wav 
would it form any consideration for the promise upon which the action is 
brought ; and reading the averment in this sense, we think it is not made 
out by the facts stated. But as *this branch of the question will be r«^4 
more fully considered when we give our opinion oq the first issue, it I- 
is enough for the present to declare our opinion that upon the grounds 
already stated, the verdict on the fourth issue should be entered for the 
defendants. 

The fifth issue we think must also be found for the defendants ; for 
though it is found by the special verdict that in pursuance of the resolu- 
tions at the extraordinary general meeting, the defendants proceeded to 
wind up the affairs of the company, and were, by the other shareholders 
and members of the company, permitted to proceed in realizing the assets 
of the company with all convenient speed, and although, as admitted at 
the bar, the finding upon the sixth issue must, upon this verdict, be entered 
for the plaintiff, yet as the averment traversed by the fifth plea alleges that 
the defendants were permitted to realize the assets for reward to them the 
defendants in that behalf, and as there is nothing in the special verdict to 
support the material allegation of the reward, which suggests a considera- 
tion for the promise that follows, we are of opinion that this averment in 
the declaration is not proved, and that the finding upon the fiflh as well as 
upon the sixth issue must be entered for the defendants. 

Having thus disposed of all the issues that form the basis and con- 
sideration for the promise upon which the action is founded, we will now 
proceed to examine the issue raised by the first plea upon the promise itself. 
And first it must be observed that the special verdict finds no express pro- 
mise by the defendants, otherwise than as it may be contained in the reso- 
lutions passed at the extraordinary general meeting; and as we have 
already decided that those resolutions, per «e, contained no binding coo- 
tract between the plaintiff and the defendants, because the plaintiff and one 
of the defendants were absent at the time they were passed, and because 
*there is no finding of the fact that they or either of them had, by r^-.^. 
previous authority or subsequent adoption, made themselves parties *■ 
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to any agreement then made by the shareholders present, it might be 
enough to say that as a necessary consequence the first issue, so far as it 
applies to the first count, must also be found for the defendants. But we 
also intimated our opinion that (for reasons more obviously connected with 
the first issue) the resolutions relied on contained no contract upon which 
any right of action at law could be founded even as between the defend- 
ants and the other shareholders present at the meeting. We will state our 
reasons for so thinking. 

In deciding this pomt it is necessary to consider the position of the par- 
ties at the time of the meeting, — the purpose of that meeting, — and the 
object to be efiected by the resolutions. The object of the meeting was, 
to put an end to the partnership ; and the company was accordingly dis- 
solved ; the authority of the directors to bind the other shareholders was 
thereby put an end to, and it became necessary, therefore, to make ar- 
rangements for jealizing the assets, and discharging the liabilities of the 
company, and dividing the surplus. Without such an arrangement, any 
one of the shareholders might receive payment of the debts due to the 
company, and each shareholder would have to concur in the indorsing and 
disposing of the securities of the company, and in settling the engagements 
into which they had entered during their partnership. The course adopted 
was the most prudent and natural, — to place the management and winding 
up of the concerns of the company in the hands of a few members, best 
able to understand, and wind up, its concerns. By so doing the share- 
holders gave up no advantage, and conferred no benefit upon the defend- 
ants. And there is nothing stated on the face of this special verdict to 
*5461 ^^^^ ^^^^ ^^ undertaking *lhis onerous duty, the defendants intend- 
-' ed to bind themselves by any contract, to declare and pay out of 
the assets realized, the dividends according to the terms of the resolutions. 
They undertook a burdensome trust; and having undertaken the trust it 
would be their duty, after collecting the assets and paying off' the debts 
and liabilities of the company, to divide the surplus ratably amon^t the 
shareholders. But it was a duty unconnected with any pront, and m dis- 
charge of which the defendants were, by the very terms of the resolution, 
to exercise their discretion. In the case of Owston v. Ojgffe, 13 East, 538, 
relied upon by the plaintiff's counsel, there was an express and several 
agreement in writing by the defendant with each part-owner, to make ou^ 
an account and divide the nett profits upon the ship's return. Each part- 
owner therefore was, by the express agreement of the defendant, entitled 
to an account whatever might be the result of the voyage. In this case 
the dividends were to depend upon the judgment ^f the defendants, who 
have nowhere stipulated with the several shareholders to render them an 
account, so as to subject themselves to an action at law at the suit of each 
for not accounting or declaring a dividend according to the terms of the 
resolution. 

Upon a view of the facts found upon this verdict, we consider the de- 
fendants as bare trustees for the shareholders, liable to account to them in 
equUy for the execution of their trust, but not as binding themselves by any 
such contract as that stated in the first count of the declaration. 

The first plea, however, also puts in issue the promises stated in the last 

two counts ; and this makes it necessary to see whether there are any facts 

stated in the special verdict, that make out any subsequent contract 

•5471 *^y ^^® defendants with the plaintiff to pay him any money had and 

J received by them to his use, or due to him upon any account stated 
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On the part of the plaintifT it was contended that as it appeared b} the 
special verdict that the defendants had in their hands a sum of money suf- 
ficient to pay every shareholder a dividend of IO5. per share, and that ihey 
bad actually declared a dividend to that amount, the plaintiff became enti- 
tled to the dividend on his shares to the amount of 50/., and that the law 
would imply a promise on the part of the defendants to pay him that sum, 
which they had, on their own admission, in their hands, for his use ; and 
the case of Brown v. Bullefiy 1 Dough 407 a., was relied on as an au- 
thority. That was the case of a creditor suing the assignees under a com- 
mission of bankrupt, for the amount of a dividend declared by the commis- 
sioners. In that case therefore the assignees had no discretion to exercise ; 
but after the declaration of the dividend by the commissioners they held 
the money under the assignment, simply for the purpose of paying it over 
to the creditors in proportion to their several debts. To bring this case 
therefore within the principle of that decision, the plaintiflf must show that 
the defendants had declared themselves possessed of the several dividends 
ready to be paid over unconditionally to the several shareholders applying 
for them. But upon reference to the special verdict it appears that the 
very instrument by which the dividend is declared, commences, with a 
statement of certam claims that had been made on the funds of the com- 
pany and of threats of proceedings in equity which the defendants (though 
they declare a further dividend of lOs. per share) urge as an excuse ror 
making such dividend payable only to such of the shareholders as should 
execute a deed of indemnity, "^the form of which was annexed. If r«i£40 
therefore the defendants' legal liability to pay the plaintifT his divi- ^ 
dend is to rest on a promise implied from the above declaration of it, (and 
we have already decided that no other has been found,) it would at the 
most amount to a promise to pay the plaintiff as soon as he should have 
executed the required indemnity. On the part of the plaintiff it was urged, 
that the defendants had no right to require an indemnity to the extent 
stipulated for by them as the condition for the payment of this dividend ; 
but the question we are now considering is, not whether in the due execu- 
tion of their duty they ought to have declared and paid a dividend unen- 
cumbered by the conditions imposed, (which mi^ht be a fit subject of 
inquiry in a court of equity,) but whether they had in fact declared a divi- 
dend payable unconditionally so as to make the amount of the plaintiff's 
proportion recoverable at law as money had and received to his use. 

We think that the*instruments as set out on the special verdict show a 
conditional undertaking only. And as it also appears that the condition 
required has not been complied with by the plaintiff, we are of opinion that 
he is not entitled to recover on either of the last two counts, and therefore 
that the first issue must be found entirely for the defendants. 

This view of the subject renders the finding upon the remaining issues 
of little importance. It is necessary, however, to direct how they should 
be entered up with a view to the costs upon each issue. The issues 
raised upon the seventh plea to the first breach, and upon the twelfth to 
the second breach, are, whether there was in the hands of the defendants 
any portion of the amount realized not being required necessary to meet 
the engagments of the company which was sufficient, when divided as in 
the first count mentioned, to allow to each shareholder the instalment 
dividend of *105. per share. Upon these issues the burthen of r^cjg 
proof lies upon the plaintiff, although very slight evidence would ^ 
be sufficient to shift it upon the defendants, who must be taken to know 
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best the amount of the assets, and the liabilities of the company. Upon- 
reference to the special verdict, we find it stated that at the time of the dis- 
solution of the company, the aflTairs of the company were, and thence con- 
tinually had been, greatly involved and embarrassed, and that the company, 
and the defendants as directors on behalf of the company, entered into 
divers covenants and agreements, and had thereby subjected themselves to 
liabilities to a much greater amount in the whole than the amount of all the 
assets of the company by them, the defendants, ever realized. Upon this 
finding we think the seventh and twelfth issues must be entered for the 
defendants. 

The question on the eighth issue is, whether the defendants did deem 
fit that an instalment or dividend of 10s. per share should be paid and 
divided amount the shareholders. The burthen of proving this issue was 
also on the plainlifi*. But on referring to the special verdict, we find, as 
already noticed, that the defendants, although they declared a dividend of 
10^. per share as payable to such of the shareholders as should execute the 
indemnity, expressly limited the payment of it to sQch of the shareholders 
as should execute the proposed indemnity, and we nowhere find any de* 
claration that they deemed fit that such dividend should be paid in the 
general and unqualified manner alleged by the declaration. The finding 
upon this issue, therefore, should also be entered for the defendants. 

The issue on the fourteenth plea, which is pleaded to the second breach, 
is in some respects like the eighth, and was treated on the argument as the 
converse of that presented on the eighth, and as necessanly depending 
*5^1 "P^" ^^^ decision of the eighth ; but there is this dinerence *be- 
-l tween them, viz., that the allegation in the declaration put in issue 
by the fourteenth plea, is, not that the defendants did not deem fit that the 
dividend should be paid, but that they did not deem fit to declare, and did 
not declare a dividend, though they had assets sufficient in their hands. 
Now, the special verdict in terms finds that the defendants did declare a 
dividend, though they made the payment of it contingent upon the execution 
of the indemnity. We therefore think that this issue should be also entered 
as found for the defendants. 

The question on the ninth and thirteenth issues, is, whether the defend- 
ants had notice of the several facts of which notice to them is alleged in 
the declaration. Of those facts which the special verdict does not find as 
alleged, the defendants could have had no notice, and therefore as to them 
the issue will be entered for the defendants. Of those which the finding 
of the jury shows to have existed to the knowledge of the defendants, the 
defendants had notice, and as to them these issues will be found for the 
plaintiffs. It is unnecessary that these should be set out in detail ; the par- 
ties will have no difficulty, from what we have said on the several other 
issues, to distribute this finding according to their rights. 

There only then remains the fifteenth issue taken on the plea of payment, 
which, by assent of both parties, is to be entered as found for the plaintifT. 

The result of our judgment will therefore be, that the second, third, 
sixth, tenth, eleventh, and fifteenth issues will be found for the plaintiff; 
the first, fourth, fifth, seventh, eighth, twelfth, and fourteenth will be found 
for the defendants ; and the ninth and thirteenth will be found parth for 
the plaintiff, partly for the defendants, in the manner already stated, and the 
judgment upon the whole record will oe tor the defendants. 

Judgment for the defendantn. 
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tinuing guarantee. And I think that the terms show that it was intended 
for a continuing guarantee. Taking the first and last sentences of the docu- 
ment, it is clear that they can only bear this construction. For the guaran- 
tee would then stand thus: " In consideration of your extending the credit 
already given my son, I hereby, at your request, guarantee the payment, 
and agree to pay you any sum that shall be dfue ahd owing to you upon his 
account for goods supplied." Then the question is, whether the interven- 
ing sentence as to drawing at three months, was intended to limit the ope- 
ration of the guarantee. If that had been the intention of the parties, 
nothing would have been easier than to have named the time up to which 
the ^oods were to be supplied. I am *of opinion, therefore, that r«t«j 
this is a general running guarantee. ^ 

It was then said that the declaration contains no distinct allegation of any 
default in the payment of the price of the goods on the part of the principal 
debtor. But it is alleged that the goods were supplied, and that a bill was 
drawn for and on account of them ; that the bill was not paid, and that the 
amount still remains due. The non-payment, at the expiration of the 
period of credit, is a default in the payment of the price of the goods ; and 
I think that such non-payment is sufficiently, though not directly, alleged. 

Then there is the further question as to entering judgment for the plain- 
tifis on the fifth and sixth pleas, lum obstante veredicto. I do not consider 
it necessary to go through the cases that have been cited upon this point. 
The effect of them amouifts to this, and no more, that it is not necessary that 
a person who guarantees the payment of a bill, not being a party to it, 
should have notice of its dishonour, unless, by reason of non-presentment 
or of want of notice, he has suffered some loss or damage. The pleas 
under consideration contain no statement of any damage to the defendant, 
and therefore they present no sufficient defence to the action. 

Cresswell, J. I am of the same opinion. The docfument in question 
is clearly a continuing guarantee. Its terms admit of no reasonable doubt ; 
and we are not to examine such an instrument minutely in order to put 
upon it a fanciful construction. The guarantee given in April, speaks of 
the first of the following month and the 20th of the preceding month ; if 
that sentence is to bear the strict interpretation which the defendant con- 
tends for, the term " preceding month'' would mean March ; but the pay- 
ment of supplies in that month had been already guaranteed by the pre- 
vious instrument ; and *the parties were agreeing to extend the ere- f^a 
dit. It could not mean Aprd, for that was the month in which the ^ 
document was given ; and the parties would then have said — not the " pre- 
ceding" — but the "present" or the "current" month. The guarantee 
was clearly intended to extend to all future months, it being agreed that 
on the first of each month the plaintiffs were to draw upon the principal 
debtor for all goods supplied up to the 20th of the then preceding month. 

The next question is, whether the default in the payment for the goods 
is sufficiently alleged. The declaration is certainly not framed with any 
great accuracy. The pleader rather seems to have thought that it was a 
guarantee to pay the bill. But I think that the declaration does, substan- 
tially, contain an averment that the price of the goods remains due. 

Then, how does the defendant seek to discharge himself by the fifth and 
sixth pleas? The fifth, — which is the material one, — traverses the allega- 
tion in the declaration that the bill was presented to the acceptor when 
due. But had the plaintiffs taken upon themselves the duty to present the 
bill to the acceptor m order to have an action against the guarantee ? Ac- 
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cording to the current of authorities, the omission of such a presentment 
is immaterial unless the party who has given the guarantee sustains some 
damage by the laches. It is for him to set up that as a defence ; and the 
defendant has not done so here. 

Rule absolute.(a) 
(a) See JUnuU ▼. AAmtUn^ ant*, 393. 
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Where an old warrant of attorney had been given to secure a debt and interest, the sum 
for which judgment was to be confessed being for the amount of the debt only, the 
court granted a rule to enter up judgment for the debt, and so much for interest as the 
master should find to be due thereon. 

The defendant having given a warrant of attorney to secure a debt of 
50/. with interest, the sum for which judgment was to be confessed being 
only 50/., Bowlings Serjt. now moved for liberty to enter up judgment as 
of this term for the sum of 50/. together with such further sum as one of 
the masters pf this court should find to be due for interest thereon, pursu- 
ant to the warrant of attorney. He referred to an unreported case of Page 
v. Jadis^ where, it was said, this court had, under similar circumstances, 
granted a like rule on a former occasion. 

The court (after conferring with the masters) granted a rule, which, al- 
though the warrant of attorney was under twenty years old, was a rule nisi. 



GOFF V. HARRIS. 

The acceptance of a demise of a house containing fixtures, does not raise an implied 

contract to pay for such fixtures. 
In debt for rent on a demise for years, with a count for fixtures sold, the plaintiff claimed 

by his particulars U. 5f. for rent, and 12/. for fixtures. The defendant paid 11/. 5«. into 

court. Held.f no admission of the defendant's liability in respect of fixtures, to a greater 

amount than had been paid into court. 

Debt. The first count of the declaration was upon a demise, for a 
quarter's rent ; the second, for fixtures sold and delivered ; and the third, 
upon an account stated. 

•5741 '^^^ plaintiff, by his particulars, claimed 5/. bs. for a •quarter's 
•I rent to Christmas, 1842, and 12/. for ^* fixtures, as per valuation." 

Plea: to the whole declaration, payment into court of 11/. 5^., and nan- 
quam indelntatus ultra. 

At the trial, before the under-sheriff, the only question was, as to the 
defendant's liability to pay for the fixtures. It was proved that there were 
fixtures on the premises at the date of the demise mentioned in the decla- 
ration ; but there was no proof of any contract by the defendant to pay for 
them. A letter from the defendant, dated the 15th of January, lb-53, was 
«ead, in which he said, ^' Though I do not think myself liable for the fix- 
tures, I will send an appraiser in a few days."- There was no evidence 
that an appraiser had been sent by the defendant, though it was proved that 
the fixtures were valued at the amount claimed, by two brokers, in the fol- 
lowing February. On the part of the plaintiff it was contended that the 
fact of the defendant having taken the nxtures raised an implied promise 
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to pay for them ; and that by the payment into court of a larger sum than 
was claimed for rent, a contract to that eSect was admitted. The piaintiiT 
had a verdict, leave being reserved to the defendant to move to set it aside 
and enter a nonsuit. 

Channelly Seijt., on a former day in this term, obtained a rule nisi ac- 
cordingly, citing Kingham v. RobinSj 5 M. & W. 24.(a) 

Byles^ Serjt., now showed cause. The 6/. paid into court over and 
above the plaintifT's claim for rent must have been paid on account of the 
fixtures. Kingham v. Robins^ is distinguishable from the present case. In 
that case there was not only no evidence of an agreement to take the fix- 
tures, but there was none to show that they had ever come into the defen- 
dant's possession. In the *case of a chattel, a contract to pay may rm^rj^ 
be implied from the change of possession. [Cressw^ell, J. There *- 
may be this distinction. If a fixture is delivered as a chattel by the owner 
to another person, there may be an implied contract of sale. But if a house 
is let containing fixtures, it will be a question whether they are let as part 
of the house or delivered upon a separate contract of sale.] The defen- 
dant's letter, though it must be admitted it is rather more in accortlance 
with the ground which he now takes, was still some evidence, however 
slight, for the plaintiff; and the question upon the present motion is, not 
whether the verdict was right, but whether there was any evidence to go 
to the jury on behalf of the plaintiff. The courts appear to be at issue as 
to the effect of an admission on the record. In Edmund v. Groves^ 2 M. 
& W. 642, it was said by Alderson, B. that the admission of a fact on the 
record amounts merely to a waiver of requiring proof of that fact ; but that if 
the other party seek to have any inference drawn by the jury from the fact so 
admitted, he must prove it like any other fact. But in Bingham v. Stanley^ 
2 Q. B. 117, 1 G. &D. 237, that cloctrine was, after consideration, dissented 
from by the court of Queen's Bench. In the present case there is clearly 
an admission as to some contract relating to fixtures ; and there is no evi- 
dence of any other fixtures than those in question. Payment of money into 
court is like a judgment by default. If the present question had arisen 
upon a motion to set aside a writ of inquiry, the court would not have 
interfered. 

Channellj Serjt., in support of the rule.* Edmunds v. Groves and JStr^- 
ham V. Stanley were both cases of special contracts. And whichever may 
be the right decision, it cannot affect the present case, which is r^^a 
upon *an mdebitatus count, where the contract is divisible. It may ^ 
be conceded that the case stands upon the same footing as if there had 
been a judgment by default; but. that would only admit the plaintiff's 
right to a verdict to som^ amount. So here, the 6/. paid into court may 
be an admission that so much was due for fixtures ; but it goes no further, 
There was no evidence of any contract ad to the fixtures, and the presump- 
tion would be that they were demised with the house ; Colegrave v. Lias 
Santos, 2 B. & C. 76, 3 D. & R. 255 ; Longsiafy. Meagoe, 2 A. & E. 167, 
4 N. & M. 211. There was not even any evidence that the defendant 
entered into possession. The allegation of entry in the declaration wab 
not traversable ; Bird v. Hi^ginson, 2 A. & £. 696, 4 N. & M. 506, Jlfirm, 
in Cam. Scacc, 6 A. & E. 824 ; Parkinson v. Whitehead, 2 M. & G. 329; 
and therefore it was not admitted. But supposing the allegation were tra 
vqrsable, the plea would only admit the demise and the entry under it, and 
would not show any contract as to the fixtures. The defendant's letter 
amounts to a repudiation of any contract. 

la) S. C. nom. Kingkam ▼ HoHm^ 7 Dowl. P. C. 353. 
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TiNDAL, C. J. I think the safer way to deal with this case will be to 
look at it as if no money had been paid into court ; in which case the 

Juestion would have been, whether there was any evidence of a sale of 
xtures. The plaintiff would have put in the dlemise to prove his first 
count. But a demise is not evidence of a contract to pay for fixtures. 
Then there is the defendant's letter ; but that does not help the plaintiff; for 
the defendant there says that he does not think himself liable for the fixtures. 
That is no evidence of a contract. He says, however, that he will send 
an appraiser ; but there is no proof that he did so. Upon the whole, I think 
"^5771 ^^'^^^ ^^ ^^ ^evidence to support the claim for fixtures, and that the 
•I rule for entering a nonsuit must be made absolute. 

CoLTMAN, J. I am of opinion that there is no admission on the plead- 
ings, even of an entry by the defendant into possession of the premises. 
The action is brought upon a demise for years ; on which debt will lie 
without any entry. And I also think that the payment into court is no 
admission of a contract in respect of the fixtures, at least not as to their 
value. I form this opinion, looking at the case independently of the de- 
fendant's letter. There is no former letter in evidence to which the defend- 
ant's may have been an answer. If there had been, it might possibly have 
explained the defendant's letter. But, takinj^ that as it stands alone, he 
says, in express terms, that he does not consider himself liable for the fix- 
tures. The plaintiff has therefore, I think, failed to make out any case in 
respect of them. 

Erskine, J. I am of the same opinion. The payment into court admits 
the contracts declared upon in the first count, and also that the defendant 
owed the sum of 6/. in respect of some contract for some fixtures some- 
where or other. But what evidence is there of any contract as to these 
particular fixtures ? The demise does not prove a contract to pay for them. 
The fact of their having been valued does not prove it ; as it is not shown 
that they were valued by the defendant's authority. The letter, so far from 
proving a contract, denies the defendant's liability. There is therefore no 
evidence of any contract in respect of the fixtures. 

Cresswell, J. I am of the same opinion. A party, by accepting a 

lease, and taking possession, of a house, does not contract to pay for fix- 

•5781 ^^^^^' '^^^ defendant's letter was clearly no admission. What is 

^ said about sending an appraiser may be ambiguous ; but it was not 

shown that any was sent. Rule absolute. 



CHILVERS V. GREAVES. 

Where the judge who tries a cause recommends a verdict for the plaintiff with nominal 
damages, but the jury give substantial damages, such verdict cannot be treated as 
perverse. 

Trespass, qitare domumjregiij and for expelling the plaintiff from his 
dwelling-house. 

At the trial before Maule, J., at the sittings during this term, it appeared 
that the defendant, an attorney, had agreed to let the house in question, and 
had delivered the keys thereof to the plaintiff; but the defendant afterwards 
obtained the keys back by stratagem, and refused to let the plaintiff into 
possession of the house. * The learned judge told the jury that the plaintiff 
must have a verdict ; but that as no special damage was alleged or proved, 
they would probably think that nominal damages would be sufficient. The 
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jury inquired what sum would cany costs, but his lordship declined to in- 
form them. They returned a verdict for the plaintiff, damages 5/. 

Murphy^ Seijt., now applied for a new trial, upon the ground that the 
verdict was perverse, or to reduce the damages. [Tindal, C. J. In such 
a case the defendant would have acted wisely in paying money into court. 
The verdict can hardly be said to have been perverse, as it must have beeo 
given for the plaintiff. As to the reduction of damages, an application can 
be made to the learned judge who tried the cause.] 

Pe$ curiam: Rule refused. 



♦OUCHTERLONY v. GIBSON. [•bid 

A. wan appointed ofUcial assignee, under a fiat in bankruptcy against B., which on the 
10th of December, 1841, was annulled. On the 4th of January, 1842, an action of tro- 
ver was brought by B. for his books, kc. against A. On the 25th a second flat was 
issued affainst B. On the 22d of February the action was tried, and B. had a verdict 
for lOOOt., to be reduced to 40«. upon A.'s giving up the books, &c. On the 12ih of 
May, B. was adjudged a bankrupt, and on the 25ih, A. was again appointed official as- 
signee. B. did not surrender under th^ second flat, and notice was given by the 
assignees to the attorney who had brought the action, not to take any further proceed- 
ings against B. The attorney, however, on the 8ih of July entered an indpitur in the 
master' s book, and gave notice of taxation. The court, on the application of A. stayed 
all proceedings upon payment of the attorney's costs up to the date of the second fiat. 

Where, upon enlarging a rule, it is made a term that any further afiidavits shall be filed 
before a certain day, a party is not precluded from using an affidavit which bad been 
sworn before the day fixed, but which was resworn after that day for the purpose of 
rectifying a mistake in the jurat. 

This was an action of trover for certain books and papers of the plain- 
tifT, which had originally come to the hands of the defendant as the official 
assignee under a fiat in bankruptcy issued against the plaintiff in the year 
1840. This fiat was afterwards, with the consent of all the creditors who 
had proved their debts under it, annulled, by order of the Lord Chancellor, 
bearing date the lOth of December, 1841 ; and immediately afterwards the 
books and papers were demanded from the defendant, who refused to de- 
liver them up to the plaintiff; and thereupon this action was commenced 
on the 4th of January, l842.(a) 

On the 25th of January, 1842, a second fiat was issued against the plain- 
tiff upon the petition of John Vickery Broughton, who had not come in 
under the former fiat ; and on the 12th of the following May the plaintiff 
was adjudged a bankrupt, and on the 25th of May the defendant was aeain 
appointed official assignee. But, in the meantime, namely, on the 22a of 
February, this action had been tried ; and in consequence of the delay 
*in opening the fiat, occasioned by circumstances not material to the r*eoA 
present inquiry, the defendant was not in a condition to plead the I- 
plaintiff's bankruptcy, and a verdict was therefore taken for the plaintiff, 
by consent, for 1000/., the damages, laid in the declaration, subject to be 
reduced to 405. on the delivery up to the plaintiff of the books and papers. 
The bankrupt having omitted to surrender himself under the second fiat, 
and having gone abroad, notice was given by the assignees to the attorney 
who had commenced and carried on the suit for the bankrupt, not to take 
any further proceedings in the action against the defendant Gibson, no^with- 
.standing which notice the attorney afterwards, on the 8th of July, 1842, 
entered an incipitur of the judgment in the master's book, and gave notice 
of taxing the plaintiff's costs, and thereupon the attorney for the defendant 
(a) Vide S, C, ant£, Vol. IV., 461. 
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procured a judge's order for staying all proceeding in the cause till the 
fifih day of Michaelmas term, with leave to the parties to apply to the court. 

BompaSy Serjt., in last Michaelmas term (7th of November) upon affi- 
*58ll ^^^^^^ ^^ ^^^ ^^^^^ above stated (a) had ^'obtained a rule calling 
^ upon the plaintiff to show cause why all proceedings on the postea 
should not be stayed, on payment to the plamtiff's attorney, of the costs ot 
the action up to the date of the second fiat, or why the taxation of costs 
should not be stayed on the judgment, the same not having been revived, 
and the assignees made parties thereto. 

This rule was enlarged on the tenth day of Michaelmas term (25th of 
November) to the fifth day of Hilary term last, upon the usual terms that 
all further affidavits which the plaintiff intended to use at the time of show- 
ing cause, should be filed one week before the first day of Hilary term. 
And it was further enlarged on the last day of Hilary term (3lst of January) 
upon the terms that no further affidavits should be filed. 

Sir 71 Wilde and Chafmell^ Serjts., upon proceeding to show cause, on 
a former day in this term (1st of May) proposed to read an affidavit of the 
plaintiff's attornev which had been sworn before the date when the rule 
was first enlargecl (namely on the 24th of November); but which, in con- 
sequence of a mistake in the jurat (6), had been re-sworn after the time 
limited (namely on the 19th of January). They submitted that the limit- 
ation, as to the filing of further affidavits, only applied to affidavits to the 
merits ; and that they might be considered as applying for leave to file the 
affidavit in question now notwithstanding the time had elapsed which was 
limited by the rule. 

Bompas and Manmngj Serjts. contrA, objected upon the ground that the 
*582> ^^^^ would now allow further affidavits *to be filed by the plain- 
-■ tiff, without giving the same advantage to the defendant. 

Per curiam. The meaning of the rule was that no further affidavit should 
be filed by the plaintiff as to the merits ; but this is not a further affidavit ; 
it is in effect the same affidavit that was sworn before the rule was enlarged 
and which was re-sworn owing to a mistake of the officer of the court, (c) 

Sir T, Wilde and Channellj Serjts., then showed cause. The court of 
bankruptcy was the proper tribunal to apply to in this case, and not this 
court where the question cannot be properly discussed. The action was 
brought before the second fiat was issued ; and it was tried before the ad- 
judication of bankruptcy under that fiat. The plaintiff, therefore, had a 

(a) The above snmmary contains all the material facts as stated by Tindal, C. J., in 
delivering the judgment of the court. 

It also appeared that upon the 26th of January the following notice was served upon 
the defendant. 

" In the matter of Thomas Ouchterlony. 

'* We, the undersigned, solicitors for and on behalf of John Vickery Brousrhton, of, &c., 
do hereby give you notice that a docket hath been struck, and a.fiai issued, against the 
said T. O., at the instance of the said J. V. B., and the saidySol is intended to be forth- 
with prosecuted. And we do further as aforesaid, give you notice, and require you, not 
to part with any books of account, letters, documents, deeds, papers, moneys, property 
•r effects of any kind, which may be in your hands, power, or custody, now or late be- 
longing to the said T. O. or his creditors or estate, or to you as official assignee with any 
other assignee or assignees appointed under Aflat in bankruptcy, lately in force against 
the said T. O., but to retain and keep the same, and every of them, for the benefit of the 
creditors under the saidyfo/ now issued, or to be disposed of thereunder as may be law- 
ful." (Signed, &c.) 

(b) The jurat was originally in this form : — 

<< Sworn, &c. the 25th day of Nov. 1842. Before, &c.'' The figures <' 25th," had been 
erased, and ** 24th" interlined by the officer of the court. 

(c) The affidavit in question merely stated the dates of some intermediate proceedings 
connected with the cause, which are not material to the point decided. 
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good right of action at the time he obtained the verdict, and the court has 
no power to interfere now to deprive him or his attorney of the costs. 
[TiNDAL, C. J. If a sum of money were to be given to the plaintiff as 
costs, it would be the property of his assignees under the second fiat.] Still 
the plaintiff has a right to have the judgment perfected, even for the benefit 
of the estate. [E&skike, J. May not the defendant say that he has done 
what was required of him, and given up the books &c. to the assignees ?] 
That was certainly not the meaning of the arrangement at nisi prius. And 
even then, the plaintiff would be entitled to his judgment and costs. The 
object of the present application is not to secure the benefit of any fund to 
the creditors. It is made to obviate the necessity, either of a sore facias 
or of an audUd querela. But in the former case it is made too soon, and 
in the latter, *too late. If it be in lieu of a scire faciasj it must be rmpjM 
for the purpose of reviving a judgment, or of introducing additional ^ 
parties to the record ; and, in the latter case, it must suppose the existence 
of a valid and completed judgment In 2 Wms. Saund. 72 k. it is said, 
** If a man recover final judgment, upon which the defendant brings a writ 
of error, and the plaintiff' become a bankrupt pending the writ of error, his 
assignees ought to proceed to an affirmance of the judgment in the bank* 
rupt's name, and then sue out a scire Jacias in their own names upon the 
judgment, to have execution." (a) But in this case the assignees could 
not have a scire Jacias upon the judgment, as no judgment has in fact been 
signed. [Coltman, J. If the court sees that no fruit can come to the 
plaintiff from the judgment or the taxation, why should they not interfere 
to stay the proceedin^^] The court will not administer equitable relief 
upon summary application except where the party applying has some legal 
right ; which the defendant has not in this case. Nor can the application 
be supported upon the ground of its being made in lieu of an audita querela. 
In 2 Tidd's Prac. p. 1131, 9th ed., it is said, *' Where the case is clear, 
and the application recent, the courts will interpose in a summary way, and 
relieve the party upon motion, without putting him to an audUd querela. 
But they will never do it when the fact is disputed, or there has been a 
long acquiescence, and several steps have been taken subsequent to the 
award of execution, or the ground of relief is such matter of fact as may be 
proper to be tried by a jury." In this case, the ground of relief, if any, is 
the bankruptcy of the plaintiff; and that is a matter of fact which ought 
not to be removed from •the consideration of a juiy. But in what- [•pjqa 
ever light the application is considered, the lien of the attorney for *■ 
his costs ought to be taken into account. They cited also BiUnns v. ManteUj 
2 Wils. 358; HewiU v. ManteU, ib. 374; ISnnear v. Tarrant, 15 East, 
622; Barnes v. Matan^ Cit. ib. 631. 

Bompas and Manning^ Serjts., in support of the rule. The plaintiff^s 
attorney has no claim, fe^l or equitable, for his costs beyond the date of 
the second fiat, up to which time it is proposed to give them to him. It 
may perhaps be doubted whether he is entitled to them even up to that 
time. The present applicatipn is made for the purpose of relieving the de- 
fendant from the necessity of resorting to his audita querela, to which 
remedy he is clearly entitled. In Bac. Abr. tit. AudUd Quereld (B.) it Ls 
said, <^If A. as administrator recover damages in trover against B., and 
after his administration is repealed and granted to another, upon a surmise 
that A. intends and endeavours to sue execution, B. may have an au^ 

(a) Citing Krttthmm y. Beyer, 1 T. R. 463 ; Winder ▼. JTrefMnum, 2 T. K. 4S : Uimkt t. 
Jform, 1 Mod. 93, 1 Vent. 193} Hmoit v. MmUdl^ 2 Wils. 372, 378. 
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querdd ; for by the repeal of the administration, the power of A. is abso- 
lutely determined." So here, by the adjudication of bankruptcy, the power 
of the plaintiff Co proceed with the judgment, is absolutely determined, and 
is vested in his assignees under the second fiat ; so that neither the plain- 
tiff nor his attorney can have any right to take further proceedings without 
the consent of the assignees. It is argued that there is no final judgment 
here; but judgment is sufficiently entered up, when it is signed in the 
master's book; Fisher v. Budding. (a) [Sir T. WUde^ Serjt. The entry 
in the master's book amounts to nothing till the costs are taxed. Colt- 
man, J. In that case they were taxed.] It is further said that by grant* 
*5851 ^^^ ^^^^ application the (question as to the bankruptcy *would be 

-■ withdrawn from the consideration of a jury; but by the 5 & 6 
Vict., c. 122, s. 24,(6) the plaintiff is now precluded from disputing the 
bankruptcy. [Cresswell, J. Would not this case come within the ex- 
ception in that section ? The right to the books accrued to the plaintiff 
before that act passed, (c)] The court in considering this question will 
look at the rights of the parties when the application was made. The de» 
fendant was bound to keep the books in question, which had been placed 
in his hands as official assignee. The court certainly would not order him 
to give them up in the present state of things ; yet that will be the effect 
of the failure of the present application, unless the defendant pays the 
1000/., the amount of the verdict. [Tindal, C. J. The real question in 
the case is, with respect to the costs. The only point is, whether the de- 
*5861 ^^'^^^'^^ ^^^ offered ^enough in offering the costs up to the issuing 

-I of the second fiat. He certainly should offer enough to cover the 
attorney's lien.] When the fiat issued the defendant received a notice from 
the petitioning creditor not to deliver the books to the plaintiff; if he had 
delivered them up after that notice, he would have been liable to an action. 
From that time he was justified in keeping them. Up to that time he may 
be considered as a wrong-doer, and therefore, up to that time, he proposes 
to pay costs. [Tindal, G. J. Could he not have applied to the court of 
Review, or to the court of Chancery, to stay the action .^] It is submitted 
that no such application would have been entertained before the adjudica- 
tion ; which was not till after the trial. Besides, the defendant would proba- 
bly have been told that a court of common law would do ample justice in 
the case. The second fiat being issued before the trial, it was a wanton 
expenditure of money on the part of the plaintiff's attorney, to proceed 
with the action ; and such an experiment ought not to be a source of profit 

(a) Ant^ Vol. III. 23S. 

(6) Which enacts, ^ chat if the bankrupt ihaU not, (if ha were within the United Bling^ 
dom at the date of the adjudication,) within twenty-one days atfer the advertise me at of 
the bankruptcy in the London Gazette, or (if he were in any other part of Europe at the 
date of the adjudication,) within three monthe afler such advertisement, or, (if he were 
elsewhere at the date of the adjudication,) within twelve months after such advertise- 
ment, have commenced an action, suit, or other proceeding to dispute or annul the flat, 
and shall not have prosecuted the same with due diligence and with effect, the Gazette 
containing such advertisement shall be conclusive evidence— in all cases as against such 
bankrupt, and in all actions at law or suits in equity brought by the assignees for any 
debt or demand for which such bankrupt might have sustained any action or suit, had he 
not been adjudged a bankrupt, — ^that such person so adjudged bankrupt became a bank- 
rupt before the date and suing forth of such fiat, and that such flat was sued forth on the 
day on which the same is stated in the Grazette to bear date, saving all rights which shall 
have accrued to any such person as aforesaid previous to the commencement of this act, 
and in respect of which any proceedings shall be pending at the time of the commence- 
ment of this act, which shall be adjudged and determined as if this act had n'ot been 
passed.'' 

(c) The 5 & 6 Vict., c. 122, received the rojral assent on the 12tbof August, but came 
into operation 11th of Nov. 1842. 
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to him. As to the latter part of the rule, it is submitted that the bankrupt 
is now proceeding in the action without the consent of his assignees ; which 
he cannot effectually do. [Cresswell, J. In that case the defendant can- 
not be hurt.} He has a right to apply to the court, quia timety though not 
actually damnified, (a) [Crgsswell, J. Is there any case in which an 
auditd quereld has been held to lie, where the party to the record was not 
entitled to execution ?] Several such cases are mentioned in 2 Wms. Saund. 
148 n. CSir. adv. vuU. 

TiNOAL, C. J. now delivered the judgment of the court. Afler stating 
the facts of the case, {ut suprit^ p. 679,) his lordship proceeded as fol- 
lows : — 

*In Michaelmas term the defendant applied to this court, and r^co^ 
obtained a rule calling upon the plaintiff to show cause why all ^ 
proceedings on the postea should not be stayed, on payment, to the plain- 
tiff's attorney, of the costs of this action, up to the date of the second fiat 
in bankruptcy against the said plaintiff, or why the taxation of costs should 
not be stayed on the present judgment against the defendant, the same not 
having been revived and the assignees made parties to such judgment. 
This rule having been enlarged, cause was shown against it on Monday 
last, when it was insisted on the part of the defendant, that, as all the bank- 
rupt's title to, and interest in, the verdict and cause of action, had become 
vested in his assignees under the second fiat, neither the bankrupt nor bis 
attorney could take any further proceedings in this suit without the consent 
and concurrence of the assignees, and that, as the title of the assignees had 
not been completed till after the verdict, the defendant had had no oppor- 
tunity of pleading their tide in bar to the plaintiff's further proceedings in 
the action ; and therefore, that he was, by law entitled to his remedy by 
writ of audUd querela^ and, consequently, to the more summary relief, bv 
staying the proceedings on motion ; which modem practice has substituted, 
in ail cases, where the defendant's title to the writ of (mdiUd quereld is clear. 

The question was abl^ argued at the bar on both sides ; and we delayed 
our decision that we might ascertain from the affidavits upon what terms 
it would be right, under all the circumstances of the case, to grant the 
summary relief applied for. 

Upon examination it appears, as was indeed admitted at the bar, that 
there is no statement of any act of bankruptcy that would carry back the 
title of the assignees beyond the date of the fiat. There is nothing, there- 
fore, to show that the plaintiff had not originally a good cause of action, by 
the refusal of the defendant to deliver up *the books and papers, in r^^oo 
which, even by relation, it does not now appear that he had at that ^ 
time any property or interest, as assignee. The verdict, therefore, stands 
unimpeached by the subsequent proceedings. But, as, upon the 25th of 
May, when the assi^ees were appointed, the bankrupt's interest in that ver- 
dict became vested in his assignees, and as no judgment had been then signed 
in the cause, and as the plaintiff's attorney was expressly warned by the 
assignees against taking any further steps m the cause, we think that the 
attempt by the attorney to proceed to tax the costs and sign judgment was a 
sufficient ground for the present application : and the only doubt that we have 
entertained has been as to the extent of costs which the defendant should 
be called upon to pay. He has, by this rule, offered to pay the costs up to 
the date of the fiat, which is more than the attorney would be able to re- 
cover so long as the fiat remains in force ; for, independently of any claiio 

(a) See Co. Liu. 100, a. 
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on the part of the defendant to the writ of audiUd quereld^ as to which it is 
not necessary to give any opinion, ail control over the proceedings in the 
actions being now vested in the assignees, unless the attorney could com- 
pel him to proceed to judgment and execution, he could never make his 
lien available, even to the amount now offered by the defendant ; and his 
only remedy would be, by proof under the fiat, for the costs incurred be* 
fore the date of the fiat, and by action against the bankrupt, for subsequent 
costs, if they were incurred by his authority. 

If, indeed, the creditors could, by the removal of the defendant Gibson^ 
and the substitution of another assignee, be placed in a position to insist 
upon the assignees proceeding to judgment and execution for the 1000/. 
for the benefit of the estate, the attorney might be able to work out his lien 
through the rights and interests of the creditors. But we think the as- 
signees could not, under the circumstances of this case, be permitted to 
*5891 ^^^^^ ^^ ^judgment for more than the 40^. : and, as the attorney could 
1 have no claim upon the estate for costs incurred after the date of the 
fiat, the creditors would have no interest in proceeding to judgment and 
execution for the 40«., except for the purpose of securing the estate from 
the proof of the bankrupt's debt to the attorney for the costs incurred prior 
to the date of the fiat : and we think also, that neither the bankrupt nor hb 
attorney has any equitable claim to indemnity for the costs incurred by them 
in forcing on the trial of the cause after the fiat was issued, and whilst its 
validity was under discussion. 

As the assignees, therefore, could not be called upon, for the benefit of 
the estate, to proceed to execution, except for the purpose of securing to 
the bankrupt's attorney the payment of his costs up to the date of the fiat 
from some other iiind than the bankrupt's estate ; and, as the defendant 
proposes to afibrd that security by paying those costs ; and, as we consider 
the prosecution of the action after the date of the fiat as an experiment of 
which the attorney voluntarily incurred the hazard, we think ample justice 
will be done to all parties by making the rule absolute for staying all fur- 
ther proceedings, upon payment by the defendant to the plaintiff's attorney 
of the costs incurred up to the date of the fiat, to be taxed by the master. 

Rule absolute 



•690] •TODD V. CROSBY. 

SmiMe, that where service of the writ of summons is upon the defendant's wife, the plain- 
tiff should not enter an appearance, but should move for a ditirifigat, 

Channell, Seijt., applied for a distringas. The appointments and calls 
had been regular and there had been a service of the writ of summons on 
the wife. [Cresswell, J. Why cannot the plaintiff enter an appearance?] 
He must show a personal service on the defendant. [Tindal, C. J. llie 
present motion seems to be the safer course.] 

Per curiam : Rule granted. 



WILKINSON V. WHALLEY. 

A., to whom B. was indebted, received a biU from B. ^ to get discounted or return on 
demand.'' A. sent the biU to C. with directions to place it to A.'s account with Cj 
which C. did, minus the discount. 



312 Wilkinson ». Whallby, E. T* 1843. [590 

BUfe, in trover for the bill by B. a^nst A., that this was sabstaatially a d iaemmt mg of thm 

>\\\ by A., and that A. was entitled to a verdict under a plea oC noi po$»eM9ed. 
atmbUy (per Coltmaa and Cresswell, JJ.,) that A was also entitled to the verdict uader 

notguUhf. 
The plaintiff's counsel at the trial interrupted the summing up, conoeiving that there 

was a misdirection in law, and elected to be nonsuited. The court allowed him to 

move to set aside the nonsuit 
Q^ary, (per CressweU, J.) Whether a plaintiff is strictly entitled to do so. 

Trover, foj a bill of exchange. Pleas : not guilty, and not possessed. 

At the trial before Tindal, C. J., at the sittings for London after Hilary 
term last, the following facts appeared in evidence. The plaintiff had 
banded over the bill in question, drawn by himself on Webber & Co. for 
170/., to the defendant, in order that the latter might get *it dis- r^y^-^ 
counted, when the defendant gave the following memorandum to ^ 
the plaintiff: — 

'^ Received of William Wilkinson, a bill for 170/., three months fioai 
the 12th March, 1840, for discounting or return on demand. 
« Leeds, March 12, 1840. 

" (Signed) Joseph Whalley. 

The defendant immediately sent the bill to Messrs. Gaudell and Higgs, 
bill-brokers in London, with the following letter : 

" Grentlemen, — We enclose you a bill of James Webber & Co., which 
we shall feel obliged by your getting accepted, for 170/. As it is probable 
we may have other bills from the same party, we shall be glad if you will 
give us your opinion of the house. If you are satisfied of the respectability 
of the party, perhaps you will have no objection to put it to our account 
We understand they stand well in London. 

" Yours, &c., 

"(Signed) Joseph WhaUey.'' 

The amount of the bill, less the discount, was placed by Gaudell and 
Higgs, to the credit of the defendant's account with them ; and upon being 
applied to by the plaintiff to return the bill in question, they refused to do 
so. An action of trover was thereupon brought against them by the plain- 
tiff; at the trial of which, the present defendant Whalley was called as a 
witness for the plaintiff to prove the above mentioned documents, when he 
swore that the bill had been given to him by the plaintiff in part payment 
of a debt of 300/., and that he was to retain the amount of the bill if he 
could get it discounted ; and that the then defendants were ignorant that 
the bill had ever belonged to the plaintiff. A verdict was thereupon found 
for the then defendants. The *present action was brought after a r^tgo 
demand and refusal of the bill ; and in order to prove the defend- ^ 
ant's signature to the documents in question it became necesisary, on the 
part of the plaintiff, to put in the defendant's evidence given on the former 
trial. No evidence was given on the part of the defendant ; but it was 
urged on his behalf that the action was wrongly conceived and ought to 
have been a special action on the case. 

The Lord Chief Justice, in summing up, told the jury that the question 
in the case was, whether the defendant had wrongfully passed the bill, or 
whether he had authority for so doing; and he left it to them to say 
whether or not there had been a wrongful conversion, stating that if the 
defendant had dealt with the bill in the manner he had done, with the as- 
sent of the plaintiff, the latter had no right to recover. The plaintiff's 
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counsel thereupon intem^pliiig the Lord Gliief Justice, elected to be nou- 
iniited. 

ChanneUy Serjt., on a former day in this term, (21st of April,) moved to 
set aside the nonsuit and have a new trial, upon the ground of misdirection. 
He submitted that although where a plaintiff elected to be nonsuited in 
consequence of misdirection as to the weight and effect of the evidence, he 
could not move to set aside the nonsuit, he might do so where the misdi- 
rection was as to the law or the effect of the pleadings ; Simpson v. Clay^ 
tony 2 New Ca. 467, 2 Scott, 691.(a) There bein^ no plea of leave and 
license upon the record, the only question for the jury was whether there 
had been a conversion in fact, and not whether the conversion was wrong* 
ful ; Sianclife v. Hardwkk, 2 C. M. & R. 1 ; Vernon v. ShipUm, 2 M. & 
W. 9. [CoLTMAN, J. Your argument would be the same if the defendant 
*5931 ^^^ actually discounted the *bill.] Even then, the defendant must 
•I have pleaded leave and licence. [Tindal, C. J. What evidence 
is there here, of actual conversion, but the demand and refusal ? This is 
the case of a bailment. You give a thing to a man to do something with 
it, and you say he has not done it.] The actual conversion consisted in 
paying away to Gaudell & Co., on his own account, a bill which the de« 
fendant had received to get discounted or to return. Instead of which he 
paid it away. [Tindal, C. J. At the trial my brother Bompas objected 
that trover was not the proper form of action, but that it should have been 
a special action on the case. I think he should have liberty to raise that 
objection upon the argument of this rule, which may go ; though at present 
I give no opinion as to the plaintiff's right to have the nonsuit set aside.] 

A rule nisi having been granted, 

Bompas^ Serjt., (with whom was G. S, Wilson) now showed cause. 
The direction was correct, and the nonsuit cannot be set aside. It appeared 
from the memorandum, that the bill had been delivered to the defendant, 
to be discounted or returned ; and it was in fact discounted (i) b^ him. 
The plaintiff could have no right to it, unless his right of possession re* 
verted in consequence of a wrongful conversion by breach of trust. The 
real question was, whether the defendant had substantially pursued the 
course pointed out by the memorandum, or whether he was precluded by 
the terms thereof from discounting the bill for his own use. And, under 
the circumstances of the case, the nonsuit cannot now be set aside. In 
BuUer v. ^Doramty 3 Taunt. 229, Lawrence, J., said, " I believe this has 
^5941 ^^^^' heen done, that a counsel shall lie by until he hears the *opi- 
^ nion of the judge at nisi prius, and that, if he thereupon chooses to 
be nonsuited, he shall come to the court to set aside his own act." The 
modem cases do not go quite so far. [Erskine, J. The distinction 
seems now to be, that upon a misdirection in point of law, the plaintiff may 
elect to be nonsuited and afterwards move to set aside the nonsuit ; but he 
cannot do so if the misdirection be upon the facts, such as the expression 
of a strong opinion on the part of the judge.] In the present case the 
direction complained of is as to the facts; for if there was not a wrongful 
conversion, there was no misdirection. 

Channelly Sent., (with whom was iMsh) in support of the rule. No 
objection is maae«to the direction upon the facts. The defendant may 
have had a good defence upon a plea of leave and licence ; but he has 
none on the present state of the record. The memorandum undoubtedly 
may mean that the defendant was to have a right to apply the proceeds of 

(a) See also Atutm v. I^um, ant^ Vol. 11. 430« (b) Vide post, 394 (a) . 

VOL. XLiv. 40 2D 
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the bill to his own use. (a) If the plaintiff had demanded the bill ot the 
defendant, he might perhaps have shown that he had discounted it ; but so 
long as it remained in his hands the property therein remained in the plain- 
tiff, and he might recall it. So, if the defendant did not discount the bill, 
but converted it to his own use, the right of possession reverted to the 
plaintiff. The question then is, was there such a conversion here ? The 
defendant applied to Gaudell and Co. not to discount the bill, but to get it 
accepted, and to place it to his account. [Tindal, C. J. Does not that 
mean getting it discounted ?] *It is submitted that it does not. If r^^g^ 
it does, the defendant should have pleaded leave and licence. If ^ 
this application to Gaudell and Co. did not amount to a discounting of the 
bill, there was a wrongful conversion. 

TiNDAL, C. J. When I summed up the case to the jury, I did not look 
at the precise form of the issues, but I put the case to them in the same 
manner as it had been put by the counsel, namely, whether there had been 
a wrongful conversion of the bill by the defendant. It appeared to me 
then, as it appears to me now, that there had been no conversion at alK 
The bill was handed to the defendant for the purpose of getting it dis- 
counted ; and if he could not do so, he was to return it on demand. No 
demand was made so as to divest the trust reposed in the defendant, till 
after the bill had been, at least virtuallv, discounted by him. I am at a 
loss therefore to see how he can be said to be a wrongdoer. Supposing 
upon the issue of not guilty, the verdict must have been for the plaintifi, 
and that a further plea was necessary to let in the evidence, a plea of not 
possessed, was upon the record. Before I came to the consideration of 
that plea, I was stopped by the act of the plaintiff in electing to be non- 
suited. I meant to have put it to the jury — one way or the other — upon 
that plea. And I cannot see how the plaintiff could be said to be lawfully 
possessed of the bill, when he had given it to the defendant to get it dis- 
counted, and had not demanded it till after it had been discounted. I 
think, therefore, it would not be justice to the defendant to set aside the 
nonsuit, when he must have had a verdict upon the plea of not possessed. 

CoLTMAN, J. It has been argued that the plaintiff was entitled to a 
verdict upon the plea of not possessed, if the bill was not discounted by 
the defendant according *to the terms of the memorandum. But I rv^gg 
think what took place between him and the Me&srs. Gaudell, did ^ 
substantially amount to discounting of the bill by them. At any rate it 
was evidence for the jury ; and this was in substance being left to them by 
my lord, when the plaintiff elected to be nonsuited. I quite agree that 
upon the second issue, the defendant ought to have had a verdict. It is 
not necessary to say how it might be upon the plea of not guilty ; but, 
where a party receives a bill to get it discounted, and does get it discounted 
accordingly, I am not prepared to say, that that would be even a con- 
version in fact. 

Erskine, J. I also am of opinion that the point raised by the motion 
has been answered. It is said that the question left to the jury ought to 
have been, whether or not there had been a conversion in fact. And if 
there had been no other plea upon the record than that of not euilty, per- 
haps the way in which it was put to the jury would ndt have been quite 

(a) This was the construction given to the memorandum by the defendant upon his 
examination at the former trial. But if the case had stood upon the memomndum alone 
that document would probably have been understood to mean a discounting by obtain 
ing the amount m ooM, minus the discount, for the benefit of the plaintiff 
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correct. But there is also the plea of not possessed, which put in issue 
the plaintiff's right to the bill. Now it appears that the bill had been 
placed in the hands of the defendant to discount it for his own use. He 
sends it to a bill-broker with directions to place it to his account. What 
is the fair meaning of this? In substance it is nothing more or less than a 
discounting of the bill. The plaintiff could have no right to the posses- 
sion of the bill unless the defendant had dealt with it improperly. If the 
defendant had been directed to discount it for the plaintiff, and had in fact 
paid it away upon his own account, that might have been a conversion in 
fact ; and the same act which proved the conversion by the defendant might 
revest the right of possession in the plaintifi'. But in this case there was 
*5971 ^^ wrongful dealing with the bill. If the defendant dealt *with it 

-' in the way he did with the assent of the plaintiff, the latter has no 
right to recover. It was so left in terms by the Lord Chief Justice; and I 
entirely agree in the view taken by him. I think the plaintiff has no right 
to have the nonsuit set aside. * 

Cresswell, J. I also am of opinion that this rule must be discharged. 
The Lord Chief Justice left it as a direction to the jury to find a verdict 
for the defendant, if they thought he had dealt with the bill in the manner 
he was authorized to do by the plaintiff; and I think, looking at the state 
of the record, that the direction was perfectly proper. The plaintiff had 
parted with the possession of the bill to the defendant for a specific pur- 
pose, and had thereby given him a revocable property therein. That put 
an end to the plaintiff's right of possession to the bill, unless it were used 
by the defendant in a different way from that in which he was authorized 
to use it. It appears from the defendant's own statement, made upon oath 
on the former trial, and which the plaintiff has adopted as his evidence 
upon this occasion, that the defendant had a demand upon the plaintiff, 
and that the plaintiff gave him the bill in Question, saying in effect, <' If 
you can use this in reduction of your demana, you may ;" and the defend- 
ant did so. I confess I entertain some doubt, notwithstanding the case of 
Stancljffe v. Hardtmck, whether in such a state of facts the plaintiff would 
have been entitled to a verdict even upon the plea of not guilty. Suppose 
a party delivered a horse to his servant, and directed him to take it to A. 
B. in satisfaction of a demand, and the servant did so ; this would be no 
, conversion. The act of the servant would in such a case be consistent 
with the original right of his master. So here, the disposition of the 
bill by the defendant was not inconsistent with the plaintiff's previous 
mfjQfi] ^ownership. And it makes no difference whether he was to apply 

^ the proceeds to his own debt or to that of a third person. 
I wish to add one word as to setting aside nonsuits. The doctrine has 
perhaps been carried a little too iar. I do not accede to the rule, in its 
broad terms, that, wherever a judge misdirects the jury upon a point of 
law, and the plaintiff thereupon elects to be nonsuited, he can afterwards 
move to set aside the nonsuit. 

Rule discharged. 



Watts v. Judd. 

Tbe rule as to not granting a new trial on payment of costs, where the trial is by writ 
of trial, and the verdict is under 5/., applies to a case in which the amount claimed by 
the plaintiff, by his particulars, exceeds S/., but is reduced by payment into court, be- 
low that sum ; although the yerdict be for the defendant. 
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Debt, for ^oods sold and delivered, and upon an account stated. The 
plaintiff, by his particulars, claimed a balance of 6/. 10«. 

Pleas: first, except as to 21. 10«., nunquam indebitatus; secondly, pay- 
ment into court of 2i. 10^. 

The cause was tried before the undershenff of Middlesex, when a ver- 
dict was returned for the defendant. 

Dawling^ Serjt., on a former day in this term, obtained a rule nisi for a 
new trial, on the ground of the verdict being against the evidence. 

Chatmelly Serjt., now showed cause. The amount in dispute between 
the parties was only 4/.; for, to that sum, the plaintiff 's original claim for 
6/. 10s. was cut down by the payment into court of 21. 10s. The defend- 
ant therefore cannot have a new trial ; as the rule that the courts will not 
grant a new trial, on the ground of the verdict being against evidence, 
where the verdict is for less than 20/., and the trial has been before a judge 
*of the superior courts,(a) is applied to the cases under 5/. upon r«eqQ 
writs of trial; Lyddon v. Coombes, 5 Dowl. P. C. 660; Fleetwood ^ ^^ 
y. Tayhtj 6 Dowl. P. C. 796.(6) This rule extends to cases in which the 

demand has been reduced by a tender;. v. PhilRpSj 1 C. & M. 26. 

S. C per nom. Bryan v. P/aUipSy 3 Tyrwh. 181 ; and must be equally ap- 
plicable where the demand, as in this case, has been reduced by a plea 
of payment into court. It also applies where the verdict is for the detend- 
ant; Young v. -Hams, 2 C. & J. 14, 2 Tyrwh. 167, Price, P. C. 136; 
Lyddon v. Coombes. 

Dotoling^ Serjt. in support of the rule. Young v. HarriSy is the strongest 
authority in favour of the defendant ; but it is submitted, that where the 
verdict is for the defendant, the court has no datum to guide it, as in cases 
where the verdict is for the plaintiff, when the sum assessed by the jury 
must be taken as the limit of the plaintiff's demand. In Lyddon v. CoombeSy 
the sum claimed by the plaintiff in his particulars was under 5/.; here, it 
is above that sum, and it cannot therefore be said that the sum in dispute 
was below 5/. [Cresswell, J. Can you show any authority for the posi- 
tion, that where the sum claimed by the particulars is cut down by pay* 
ments below 5/., there can be a new trial on payment of costs? Coltman, 
J. You must contend that, notwithstanding the pavment of 21. 10s. into 
court, the plaintiff could still proceed to recover 6/. 10s. Tindal, C. J. 
Is any more than 4/. in dispute between the parties ? The plaintiff's par- . 
ticulars show that he goes for 6/. 10s. only. The defendant pays 21. 10s. 
into court, and says, go on for the rest if you dare. How could the plain- 
tiff recover *more than 4d. Ebskine, J. If you could have shown r«oAQ 
that by any possibility the plaintiff could have recovered more than I- 
5/., there might have been something in the argument. But you have shown 
the contrary.] Then in a case where the plaintiff was going for 5000i., 
and the defendant had, by payments, cut down the claim to a sum below 
51. J the plaintiff could not have a new trial if the verdict was against 
evidence. 

Tindal, C. J. That the rule of practice as to refusing a new trial, upon 
the ground of the verdict being against evidence, where the sum in dispute 
IS of a trifling nature, applies equally to cases where the verdict is for the 
defendant, as where it is for the plaintiff, is shown by Young v. HarriSy and 
Haine v. Daveyy 4 A. & £. 892, 6 N. & M. 356. In writs of trial, the 

{a) See SeueU ▼. Chan^ritm, 2 R. & P. 027. 

(6) See also Packkam v. Newman, 1 C. M. & R. 984, 5 Trzwh. 215, 3 Dowl. P. C. 169 
WiUwmi y. Evam, 2 M. & W. 220. 
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atoouut is limited to a sum below 6/. It is insisted, that in this case a 
larger sum was in dispute between the parties; but I think there was not; 
and that the rule must be discharged. 

CoLTMAN, J. concurred. 

EasKiNE J. Where the verdict is for the plaintiff, the damages are to 
be taken as the amount of the sum in dispute between the parties. Where 
the verdict is for the defendant, the amount is to be ascertained by what 
the plaindfif could have recovered. It is clear, that in this case, he could 
not have recovered 6/. The case^ therefore, falls within the rule. 

Cresswell, J. concurred. Rule discharged. 



•601] •HUNTER t;. RUSSELL. 

If a plaintiff's attorney receives less than the sum endorsed for costs on the writ of sum- 
mons, the defendani has nevertheless a right to have the sum so received referred to 
taxation under R. H. 3 W. 4, r. II. 

On the 6th of March the defendant was served with a copy of a writ of 
summons, endorsed with a claim for IL Is, debt, and 21, for costs. On 
the 9th he paid, (according to his own statement,) to a clerk of the plain- 
tiff's attorney the sum of 9/. 7*., when the clerk offered to return and ten- 
dered to him the sum of 2^. 6(2., on account of the costs; which the de- 
fendant refused to accept ; and on the same day he took out a summons to 
have the costs endorsed by the writ of summons taxed. On the 16lh of 
March this summons was heard before Lord Abinger, C. B., at chambers, 
when some doubt being raised by contradictory statements, whether the 
plaintiff's attorney had received more than 1/. lis, 6d. for costs, the sum- 
mons was dismissed with costs, his lordship intimating, that unless the 
whole amount claimed for costs in the endorsement on the writ were paid, 
the defendant could not have the costs taxed under R. H. 2 W. 4, r. U.(a) 
On the 17th the plaintiff gave notice to tax the costs of the summons ; on 
the 20th the Lord Chief Baron's order was made a rule of court ; and on 
*6021 ^^^ ^^^ ^^^ ^^^^^ thereof were taxed at *6l, 9s. 6(2., which was after- 
•I wards paid by the defendant, under protest. 

Channell, Serjt., on a former day in this term, (28th of April,) upon an 
ai&davit of the above facts, obtained a rule calling upon the plaintiff to 
show cause why the order of Lord Abinger, C. B., and the rule of court 
and the taxation of costs thereon should not be set aside, and the sum of 
6/. 95. 6d, the amount of the costs paid by the defendant to the plaintiff's 
attorney should not be refunded ; and why the costs endorsed upon the 
writ of summons should not be referred to be taxed ; and why, in the 
event of a sixth being taken off on such taxation, the plaintiff's attorney 
should not pay the costs of such taxation, and refiind to the defendant or 
his attorney what should appear, upon such taxation, to have been overpaid. 

Byles, Serjt., now showed cause, upon an affidavit by the plaintiff's 
attorney, stating positively that he did not receive more than 9/. 4^. 6d, from 

(a) By which it is ordered, ''that upon every bailable writ and warrant, and upon the 
copy of any process served for the payment of any debt, the amount of the debt shall be 
stated, and the amount of what the plaintiff's attorney claims for the cost of such writ or 
process, arrest, or'copy, and service and attendance to receive debt and costs: and that 
Mponpaymeni tner^^ within four days, to the plaintiff or his attorney, further proceedings 
will be stayed. But the defendant shall be at Ul^erty, notwithstanding snch payment, to 
have the costs taxed ; and, if more than one-sixth shall be disallowed, the plaintiff's at- 
torney shall pay the costs of taxation.'' 

2d2 
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the defendant, being only 1/. 17^. 6d. for costs. The application before 
Lord Abingcr, C. B., was to refer to taxation — not the sum actuail) paid — 
but the costs endorsed on the writ, viz. the sum of 2/. which had not 
been paid. The summons therefore was properly dismissed. 

Besides, the present rule is defective; for it calls upon the plaintiff alone 
to show cause why his attorney should not pay the costs of taxation in the 
event of a sixth being taken off. So that in the event of the rule being 
made absolute, the attorney might be attached without having been heard. 

Channell^ Serjt., in support of the rule. The object of the general rule 
is, to enable a defendant to pay the debt and costs within a given time, 
without incurring ^further expense. The payment must be made r«gQ3 
within the time limited, or the defendant will not have benefit of it; *- 
Bowdidge v. Slaney^ 2 New Ca. 142, 2 Scott, 197, 4 Dowl. P. C. 140. 
The plaintiff's attorney has no right to demand more costs than he is en- 
titled to. Great mischief would ensue if an attorney might endorse any 
sum for costs he pleased, and then, bjr taking 6d. less than the sum en- 
dorsed, prevent the defendant from taxing either the costs claimed or the 
cosU actually paid. But this would follow from the construction of the 
general rule contended for on the other side. [Erskine, J. The argument 
on the other side seems to be, that the defendant ought to have applied to 
tax the sum of 1/. lis. 6d. being the sum actually paid. Cresswell, J. If 
an attorney delivers a bill to his client under the 2 G. 2, c. 23, and takes 
less than the amount thereof, which is the client to have taxed, the sum 
claimed, or the sum paid?] The endorsement on the writ is in the nature 
of a demand, and the tender by the defendant of the sum endorsed, is equiva- 
lent to a payment; and so the case would fall within the express words of 
the general rule. Or the conduct of the plaintiff's attorney may be con- 
sidered as tantamount to his having altered the endorsement from 21. to 
1/. lis. 6d. ; and if he had done so m fact, then the summons would have 
been correct, as the defendant had a right to have that sum taxed. At all 
events the summons ought not to have been dismissed altogether, even if the 
order prayed might have been so in part. Then it is saia that the present 
rule asks too much, in calling upon the pUnntiff to show cause why the 
attorney should pay the costs of taxation ; but notice of the rule must have 
been given to the attorney, as he has made an affidavit in the matter. 

TiNDAL, C. J. I think it clear upon the affidavits now before the court, 
that 1/. lis. 6d. was all that was really *paid to the plaintiff's attor- r«gnj 
ney. When the case was before Lord Aringer, his lordship appears ^ 
to have conceived a doubt as to the amount actually paid ; and to have 
thought that he had no authority to send the matter to the master to inquire 
into that fact. The defendant having paid 11. lis. 6d. for costs had a 
right to have that sum taxed, and I think that Lord Aringer's order should 
be rescinded so far, and that the rule should be made absolute for taxing 
the sum of 1/. lis. 6d., the amount of costs paid by the defendant. 

Per curiam: Rule absolute accordingly.(a) 

(a) The rule was aflerwards dnwn up as foUows : — 

" U poa reading, &c. it is ordered, that the rule made in this cause on Monday, the 20th 
day of March last, and the order of the Right Hon. Lord Abinger in the said rule men- 
tioned, and the taxation of costs thereon respectively, be and the same are hereby sat 
aside, and that the sum of 0/. 9s. dd., the amount of such costs paid by the said defend- 
ant to the plaintiff's attorney, be refunded. And it is further ordered that the said de- 
fendant shall be at liberty, if he shall think fit, to have the cosu, amounting to 1/. 17s. tf., 
paid by him to the plaintiff's attorney in this cause, taxed, kc. and in the event of a sixth 
part being disallowed," &c. 



t05] 5 Manning & Granger. 319 



•605] *Fryer and Another v. Smith. 

A writ of sammoDs in assumpsit was indorsed with a claim for *^ 19/. 4«. Id., with inter- 
est thereon at 5 per c^ni. till paid." The damages in the declaration were laid at 50L 
After various pieadtn<;s the rinintiffs signed judgment by default for 21/. 8«. 8d. Issues 
in fact were joined upon some of the pleading^t, and an issue in law upon part, as to 
which last the plaintilfs recovered judgment. A writ of trial was issued, direcilng the 
sheriff as well to try the issues joined, as to assess damages in respect of the judgment 
by nil didt and the judgment on the demurrer. The plaintilfs obtained a verdict for 
523/. Ids. \d. and having entered a rtmUtUwr for 3/. 15«. Ic/., signed judgment for 20/. 
and costs. 

Hdd^ upon an application to set aside the execution of the writ of trial and all subse- 
quent proceedings for irregularity, that the writ of trial and execution thereof were 
regular ; as it did not appear that the sum sought to be recovered by the plaintil& 
exceeded 20/. 

Held also, that it was no objection to such writ that the sheriff was directed to assess the 
damages as well as to try the issues. 

Hdd o/fo, that the entry of the remitiitw cured any irregularity in the verdict. 

StmbUf that the endorsement on the writ of summons was irregular, and might have been 
taken advantage of in the first instance. 

The writ of summons in this case was issued on the 16th of February 
1833, and was indorsed with a claim for '* 19/. As. Id, debt, with interest 
thereon at 5/. per cent, per annum till paid." 

The declaration filed the 19th of April following was in assumpsit, and 
the first count was upon a bill of exchange for 19/. 49. 7(/.', drawn by the 
plaintiffs upon, and accepted by, the defendant, payable fourteen days after 
date. There was also a count upon an account stated, for 50/. Dama- 
ges 50/. 

Pleas : first, to the first count, as to 7/. 0^. 6(i., parcel &c., that at the 
time of the making and accepting of the bill, the defendant was indebted 
to the plaintiffs in 12/. 49. 1(/., and no more, and the defendant had then 
bought of and from the plaintiffs certain goods for the price of 7/. O9. 6(/. 
on credit for six months, and which had not then expired : and the defen- 
dant, at the request, and for the accommodation, of the plaintiff's, then 
accepted the bill for 19/. 49. 7d., being the aggregate amount of the said 

-I lated to the said sum of 11. 0$. 6e/. parcel &c., the defendant had not 
received nor had the plaintiffs given any consideration, &c. Verification. 

Secondly, to the first count, as to 5/., further parcel &c., payment of 
that sum. 

Thirdly, to the last count, as to 30/. 159. bd. &c., non assumpsit. 

Fourthly, to the last count, as to 19/. 49. 7(/., residue &c., the acceptance 
of a bill drawn by the plaintiffs for that sum, at fourteen days. 

Replication to the first plea, that the plaintiffs did not give consideration 
for the bill. 

To the second plea, a traverse of the payment. And judgment by nil 
didt as to the sum of 7/. 49. Id. in the first count mentioned. 

To the third plea similiJter : and to the fourth plea, non-payment of the 
bill therein mentioned, upon presentment thereof to the defendant when 
due. 

Rejoinder : to the replications to the first and second pleas^ sirnxliier , 
and to the replication to the fourth plea, that the last-mentioned bill was 
not presented to the defendant for payment thereof on the day on which it 
became due &c. And, after the said bill became due, payment of 5/. par- 
cel of the money for which the said bill was given &c. 

Surrejoinder* traversing the payment of 5/. parcel of the sum in the 
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liquidated damages." Here there is a claim for interest, which may raise 
the sum to be recovered to be more than 20/. It is submitted that the 
claim would be for interest from the time when the bill was due up to final 
judgment. "^It makes no difference in principle whether the excess r«£i i 
was for 3/. or for 300/. The court may surmise how much was ^ 
given for interest, but they cannot judicially know it. Even assuming, 
therefore, that the writ of trial was properly issued it has been improperly 
executed. The remittitur cannot have the effect of giving jurisdiction if 
there was none originally. [Cresswell, J. Do you mean to argue that if 
the writ of trial was sufficient to give jurisdiction, and the juiy found a 
verdict for more than 20/. that would make the writ wron^?] The ezecv- 
tion of the writ would be wrong. But here, the writ of trial itself did not 
follow the writ of summons. The forms inserted in the appendix to the 
rules of court, Hil. 4 W. 4, are of the same validity and effect as if they 
were given by statute ; the form of the writ of trial(a) is confined to the 
trial of issues. Any supposed inconvenience as to sending two writs to 
the sheriff at the same time, is no sufficient reason for departing from the 
form, and framing a writ, as here, in a new manner. The form in Tidd 
referred to, has never been judicially recognized. 

TiNDAL, C. J. Two objections have been raised in this case, to neither 
of which do I feel disposed to yield. The claim endorsed on the writ of 
summons was for a debt of 19/. 4s. Id, with interest thereon, not stating 
from what period the interest was to be calculated. I agree that if the de- 
fendant had come in the first instance to complain of this uncertainty, and had 
asked us to set aside the writ for irregularity, we might have acceded to his 
application. But I do not see why we are called upon now to say that the 
plaintiffs sought to recover more than 20/. At any rate the ground of ob- 
jection is on the record. The second objection is *that the entrv r^gin 
of ufdca taxatio should not nave been added to the writ of trial. ^ 
But it would be verv inconvenient if it might not be so added, and I am not 
aware of any positive rule of law that forbids it. However, this objecdoa 
also is on the record. The forms promulgated with the new rules are 
headed with a direction that " the issues, &c. shall be in the several forms 
in the schedule hereunto annexed, or to the like ^ectj mutatis mulandisJ*^ 
And I think the ^ect of the form has not been so departed from in this 
case as to vitiate the writ of trial. It is a great convenience to both parties 
that the trial of the issues and the assessment of damages should take place 
at the same time. For these reasons I think this rule must be discharged. 

CoLTMAN, J. I also think that the endorsement on the writ of summons 
was at most a mere irregularity which should have been taken advantage 
of in the first instance. The question now is, can we see that more than 
20/. was sought to be recovered by the plaintiffs ? The only certain sum 
that is sought to be recovered is 19/. 4^. Id.; there are no particulars of 
demand before us to show that more than 20/. was demanded ; anu (be 
writ of trial recites '* that the sum sought to be recovered, and endorsed in 
the writ of summons herein does not exceed the sum of 20/." I cannot 
see therefore that this was a case in which the court were not justified in 
issuing a writ of trial in the usual way. Upon the second point I agree 
with my lord that there is no objection, in pnnciple, to uniting in one writ 
a direction to the sheriff to try the issues and to assess the damages. It 
seems to me that the forms appended to the new rules are not peremptory, 
out are to be adapted to the exigencies of each case, mutatis mutandis. 

fa) No. 5. 
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Erskine, J. I am of the same opinion. The endorsement upon the writ 
*81^1 ^^ summons does not show that *a greater sum than 20/. is sought 
-I to be recovered. And there is nothing in the rules of Hil. 4 W. 4, 
that forbids the directing of an assessment of damages in a writ of trial. 
But these objections being on the record, the defendant can avail himself 
of them, if so advised, by writ of eripr. As to the objection that the jury 
have given a verdict for a larger sum than 20/., that is cured by the entry 
of the remittitur damna as to the excess. 

Cresswell, J., concurred. Rule discharged. 



ROSE V. GROVES and Another. 

Case. The declaration stated that the plaintiff was possessed of a pobltc house abuttinff 
upon a navigable river, and that the defendant wrongfully and maliciously placed 
upon the said river, and kept there for a long space of time, to wit, from thenee hitherto^ 
certain timbers, so as to drift opposite to the plaintiff ^s house; whereby the access 
thereto was obstructed, and divers persons who would otherwise have cume to the 
house and taken refreshments there, were prevented from so doing. Plea, not guiity. 

HMf upon motion for a new trial for misdirection, that it was not a question for the jury 
whether the plaintiff had sustained any special damage. 

Semble, upon motion in arrest of judgment, that the declaration did not allege any jnUUie 
nuisance; and 

Heid, that, at any rate, it disclosed a private injury to the plaintiff. 

Htld also, that the allegation that the grievance had continued hitkerto was immaterial. 

Case. The first count of the declaration stated, that, before and at the 
time, &c. the plaintiff was and lawfully carried on the business of an inn- 
keeper and licensed victualler in a certain* house commonly called, &c., 
and therefrom derived great gains and profits by supplying refreshments to 
persons coming to and frequenting the said house, which said house abut- 
ted on one side thereof upon a certain navigable river, to wit, the river 
*fi1 41 '^'^^°^^^9 ^"^ ^^^ ^"^ ^^ ^S'^^ ought to have *been during all the time 
-I aforesaid accessible firom the said river to persons navigating there- 
on in boats and other crafl ; all which the defendants at the time, £e. well 
knew : yet the defendants, contriving and intending to injure the plaintiff, 
and to hinder and prevent persons from coming by way of the said river to 
the plaintiff's said house for the purpose of taking refreshments there; 
theretofore, to wit, on, &c., and on divers other da^s, &c., wrongfully and 
maliciously put and placed in and upon divers parts of the said river near 
to the plaintiff's said house, and wrongfully and maliciously kept and con- 
tinued there for a long space of time, to wit, /rom thence kUherto^ divers 
large beams, spars and other materials, in oraer that the same might, and 
the same during all the time aforesaid did, at certain states of the tide, to 
wit, at high water, for a lon^ space of time, to wit, for two hours next be- 
fore and after high-water, drift and float opposite to and against, and at the 
several times last aforesaid continued floating opposite to and against the 
said house of the defendant, and thereby the way and access from the said 
river thereto was, during all the time aforesaid, hindered and obstructed, 
and divers persons who would otherwise have come to the sl^id house of 
the plaintiff and taken refreshments there, were thereby during the time 
aforesaid, hindered and prevented from so doing. 

The second count was for stopping up and obstructing a footway leading 
to the plaintiff's public house. And the third count stated that the defend- 
ants wrongfully and maliciously placed themselves in a certain highway 
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near to the said house of the plaintiff, and intercepted divers persons on 
their way to the plaintiff's house for the purpose of taking refresh ments 
there, and by falsely representing that the plaintiff's house was disreputa- 
ble, and that nothing good was sold at or to be obtained there, persuaded 
the said persons and they *then were thereby prevented, and did r»gi5 
desist, from coming to the house of or dealing with the said plain- ^ 
tiff. This count concluded with an allegation of special damage in the 
refusal of certain persons to continue their dealings with the plaintiff. 

Plea : not guilty. 

At the trial before Maule, J., at the second sittings for London in this 
term, the following facts appeared in the evidence: — The plaintiff was 
the occupier of the public house in question, which was situated at Ber- 
mondsey, and communicated to the river Thames by a passage and steps, 
where persons frequenting the plaintiff's house were accustomed to land 
from boats. The defendants, who were mast and block makers, occupied 
the adjoining premises, and evidence was adduced to show that they had 
placed certain timbers and spars in the river in such a manner that at high- 
water the access to the plaintiff's house was obstructed. It was shown 
that the plaintiff's business had fallen off since the alleged obstruction. No 
evidence was given in support of the second and third count. 

The learned judge left it to the jury to say whether the access to the 
plaintiff's house had been obstructed m fact ; and if so, whether the ob- 
struction had been caused by the accidental floating of the timber across 
the plaintiff's landing-place ; and directed them in that case to find a ver- 
dict for the defendants ; the plaintiff's counsel having disclaimed damages 
if the jury should think the obstruction were accidental. 

The jury found a verdict for the plaintiff, damages 20/. 

Bompas^ Serjt., now moved to arrest the judgment, or for a new trial 
upon the ground of misdirection. [Cresswell, J. You must take the 
question as to the new trial first in order ; for a motion in arrest of judgment 
assumes *the verdict to be good. Tindal, C. J. A motion for a r*£ig 
new trial cannot be made after a motion in arrest of judgment ; ^ 
Tubervil v. Stampj 2 Salk. 647. (a) You must shape your rule for a new 
trial or for arrest of judgment.] 

The ground of misdirection is, that the learned Judge omitted to leave it to 
the jury to say whether any special damage had been proved. [Maule, J. 
No special damage is alleged. If the plaintiff had alleged that J. Smith 
was prevented from coming to the public-house, that would have been 
special damage. But a statement that every body was prevented from 
coming is a statement of general damage. Cresswell, J. It is not ne- 
cessary to prove special damage in this action. It is sufficient to prove 
Crticular damage. In Iveson v. Moore^ 1 Ld. Raym. 486, 1 Salk. 15, 
rd Holt, 10, Carth. 451, 12 Mod. 262, Com. 58, Comb. 480, it was 
held that the preventing of colliers from coming to a colliery by obstruct- 
in? a public highway, per quod the benefit of the colliery was lost, was such 
a damage as would enable a man to maintain an action for the nuisance.] 
A party complaining of the obstruction of a public highway — and a public 
navigable river is we same thing — roust show some speaal damage ; for 
the inconvenience in such a case is general] Hubert v. GroveSy 1 Esp. N. 
P. C. 148; Pineux v. Hovenderij Cro. Eliz. 664. [Mavle, J. This is 
not an action for obstnictin|r the river, but for obstructing the access to the 
plaintiff's house.] There is no allegation of injury to the plaintiff's housf*. 
(a) See aUo PkUpct r. Pagt^ 4 B. & C. 160, 6 D. & R. 381. 
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[TiNDAL, C. J. There is an allegation of injury to the plaintifT.I The 
damage as laid in the declaration is rather a damage to the incl adual 
customers, who might have a fancy for the particular beer sold at th6 
piaintitT's house, or who might have been able to get credit there. Pos- 
*6171 ^^^'^ ^^^y might have ^maintained an action ; Russell v. The Hen of 

^ Deoon^ 2 T. R. 667 ; but the plaintiff, unless he has sustaine i some 
special damage, is not entitled to bring an action for that which, if an 
offence at all, amounts to a public nuisance. [Tindal, C. J. There is 
Doihiug on the face of this declaration that at all shows a nuisance to the 
river. Erskine, J. The defendants had a ri^ht to float their timber on 
a navigable river. Maule, J. The only plea is not guiltv ; which denies 
the alleged obstruction of the way from the river to the plaintiff's house.] 
It is stated in the declaration that the defendants wrongfully and maliciously 
placed the spars, &c., upon the river. The doctrine that an action will 
not lie at the suit of an individual for an obstruction in a public highway 
unless he sustain a special damage, is supported by Chichester v. Leth- 
bridgCj Willes, 71. [Tindal, C. J. This question was fully discussed in 
Wilkes V. The Hunger/ard Market Company, 2 New Ca. 281, 2 Scott, 446. 
One objection taken in that case was tliat the injury of which the plaintiff 
complained, in stopping up a street, was an injury to the public at large, 
and was therefore the subject of an indictment, and not of an action ; but' 
this court thought otherwise, as a distinct injury was shown to have been, 
done to the plaintiff. Erskine, J. In a note to Chichester v. Ldhbridge^ 
Willes, 74 a, the reasons of the Judgment in Iveswi v. Moore are given 
from a MS. note of Willes, C. J., as follows : — ^^ The reason the judges 
went upon was principally this, that it sufficiently appeared that the plain- 
tiff must and did necessarily suffer a special damage more than the rest of 
the king's subjects by the obstruction of this way ; because it was set forth 
that the only way to come to the coal pits from one part of the county was 
*6181 ^'^^^^S^ *'* *way, by which it must be understood, without any 

^ allegation of loss of customers, that the plaintiff did suffer particu- 
larly in respect to his trade by the plaintiff^s wrong." In that case special 
damage to the plaintiff was alleged. [Erskine, J. Particular damage 
was alleged, and that is alleged here.] But it is not set out with sufficient 
particularity ; nor is the injury of which the plaintiff complains, direct and 
immediate, as in Greasly v. Codling, 2 Bingh. 263, 9 J. B. Moore, 489. 
Malachy v. Soper, 3 New Ca. 371, 3 Scott, 723, is an authority to show 
that special damage must be particularly alleged. That was an action for 
slander of title (which in respect of alleged damage, stands upon the same 
footing as the present action), and it was held not to be maintainable with- 
out an alle^tion of special damage. The declaration there alleged that 
by the publication of a paragraph in a newspaper relating to shares in a 
certain mine, ^' the plaintiff was injured in his rights, and the shares pos- 
sessed by him and in which he was interested, had been and were much 
depreciated and lessened in value ; and divers persons had believed and 
still did believe that he had little or no right to the shares, and that the 
mine could not be lawfully worked or used for his benefit ; and that he had 
been hindered and prevented from selling or disposing of his said shares 
in the mine, and from working and using the same in so ample and bene- 
ficial a manner as he otherwise would have done, and was prevented from 
Sining divers profits which would otherwise have accrued to him ;" and 
s was held not to be a sufficient allegation of special damage. That 
case shows also that particular damage and special damage are used syno- 

2£ 
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nymously. [Cresswell, J. In an action for slandering a man in hia 
trade, where the declaration alleges that he thereby lost his trade, be may 
show a general damage done to his trade ; though he ^cannot give r«g|q 
evidence of particular instances. So here, may not the plaintiff ^ 
show a general damage to his trade?] That general damage may be con- 
sidered as special or particular to him, as being ultra to that suffered by the 
rest of the world. -In Iveson v. Moore it appeared there was only one 
way to the coalpit. [Cresswell, J. That is from one part of the county. 
TiNDAL, C. J. So here, the house was only accessible from the Thames 
by the passage which the defendants obstructed.] No unlawful act is 
stated in this declaration, unless it is taken to contain an allegation that the 
act was done with an intention to injure the plaintiff. In Wilkes v. The 
Hungerford Market Company an unlawful act was stated ; for it was alleged 
that the defendants kept the way stopped up for an unreasonable time; 
there is no such allegation here. [Cresswell, J. There is an allegation 
that the defendants put the spars upon the river in order that the same 
might drift and float opposite to and against the house of the plaintiff.] 
That is an averment of intentional damage to the plaintiff, which is the 
only cause of action laid in the declaration ; and that question was not left 
directly to the jury. The only question substantially left was whether the 
way was obstructed in fact. [Maule, J. There was evidence that cus- 
tomers could not get to the house.] But there was no evidence of any 
intentional injury to the plaintiff. 

There is another objection to the declaration. It states that the defend- 
ants kept the beams and spars upon the river ^' for a long space of time, to 
wit, from thence hitherto" that is, up to the time of the declaration ; and 
up to that time therefore the damages must be presumed to be given. 
[Maule, J, It is laid under a videlicet. If it had said that the obstruction 
had been continued "for a long space of time, to wit, for three centuries," 
there could have been no objection to it.] 

*TiNDAL, C. J. I think the declaration in this case is free from (-•goQ 
the objections that have been urged against it. A private right is ^ 
set up on the part of the plaintiff; and to that he complains an injury has 
been done. The declaration states that the plaintiff carried on the busi- 
ness of an innkeeper in a house which abutted upon a certain navigable 
river, and was and of right ought to have been accessible from the said 
river to persons navigating thereon in boats and other craft. There is no 
traverse of the right so alleged on the part of the plaintiff. The declaration 
goes on to say that the defendants wrongfully and maliciously put and 
placed in and upon divers parts of the said river near to the plaintiff's 
house, and wrongfully and maliciously kept and continued there for a long 
space of time, divers large beams, spars and other materials, in order that 
the same might, and the same during all the time aforesaid did, drift and 
float opposite to and against the plaintiff's house, and thereby the way and 
access from the river thereto was, during all the time aforesaid, hindered 
and obstructed. But it is not stated that the place where the beams and 
ispars were placed or drifted was part of a public highway or of the navi- 
gable river. They might drift close to a bank where the water was so 
shallow that no boat could go there ; and that would not be a public nui- 
sance. It appears to me, therefore, that the plaintiff is not complaining of 
any public injury. But even if he were, I think, after the cases that have 
been cited, that he discloses a sufficient cause of action. I cannot distin- 
guish the present case from Iveson v. Moore and Wilkes v. The Hunger' 
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^ord Market Company; nor from Rose v. Miles j 4 M. & S. 101, where 

the declaration stated that before and at the time of committing the griev* 

ance, the plaintiff was navigating his barges laden with goods along a 

*62 1 1 ^°^^^o^^'^ creek, and that the defendants wrongfully moored a barge 

-I across and kept the same so moored, and thereby obstructed the 

public navigable creek, and prevented the plaintiff from navigating hi^ 

barges so laden ; per quod the plaintiff was obliged to convey his goods a 

great distance over land, and was put to trouble and the expense of the 

carriage of his goods over land. The same objection was taken there as 

in this case, namely, that the obstruction was in the nature of a common 

nuisance, and was not a particular injury to the plaintiff*; and that he had 

not shown any special damage resulting to him from the alleged grievance. 

But this court held that there was such a special damage shown for which 

an action would lie ; and their judgment was confirmed by a court of error. 

After these cases I do not see here how we can arrest the judgment upon 

that ground. The other point has received a sufficient answer. And they 

are both upon the record ; so that the defendants, if so minded, may have 

their writ of error. 

With regard to the new trial, I think that the defendants, if they meant 
to make any point as to the only question for the jury being whether the 
act were done intentionally, ought to have raised it when the judge was 
summing up. 

Erskine, J. I am of the same opinion. It is said that the learned judge 
ought to have left the question, whether the plaintiff* had sustained any 
special damage. But the count under consideration does not contain any 
allegation of special damage in the usual sense of the term. The only ques- 
tion in the case was, whether there was any injury to the plaintiff* by the 
obstruction of the access to his house ; and that must have been the meas- 
ure of damages, which the jury took into their consideration. There is 
no ground therefore for a new trial. 

•6221 *'^® *^ ^^^ arrest of judgment the declaration shows, in the lan- 
•' guage of heson v. Moore^ that the plaintiff* had sustained a damage 
more than, the rest of the Queen's subjects ; and that may, in one sense, be 
termed a damage special or peculiar to the plaintiff*. To support that alle- 
gation it was not necessary to aver the loss of any particular customers. 
Upon both grounds, therefore, the application fails. 

Maule, J. I think the declaration is perfectly good. It states in sub- 
stance that the defendant had placed timber upon the river in such a man- 
ner as to prevent customers coming to the plaintiff* 's house. That is an 
injury to the plaintiff* with which the public have nothing whatever to do. 
And supposing that the declaration did allege a nuisance to a public high- 
way, still there is a clear statement of a private injury to the individual 
complaining: but I think no public injury is allegecl. There is not much 
probability of a writ of error being brought, if the rule now moved for is 
refused ; but a great certainty of it if the rule were granted. The defendants 
by pleading not guilty only, have merely denied that they stopped the way 
in question ; but it was proved that they had done so. With regard to the 
amount of damages, the plaintiff* showed that he had lost his custom by 
reason of the obstruction. I told the jury not to find for the plaintiff* if they 
were of opinion that the timber had broken loose and drifted before the 
plaintiff**s house by accident — the plaintiff* not asking for damages if the 
obstruction were accidental — though perhaps even, if the obstruction had 
bei>n of that character, he might have been entitled to a verdict. 
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Cresswell, J. I am of the same opinion. The question in issue was, 
I think, properly left to the jury; and, therefore, there is no ground for 
disturbing the verdict. 

*As to the arrest of judgment, it seems to me the declaration dis- r*gAQ 
closes a sufficient cause of action in the plaintiff, whether the ob- I- 
struction complained of was a nuisance to the highway or not. Iveson t. 
Moore is hardly distinguishable from the present case, except that there an 
objection w^s taken to the declaration which does not exist here. In that 
case, Holt, C. J., observes, '^ Though it is laid that the plaintiff lost his 
customers, &c., that is not special enough ; but it ought to be shown that 
customers were coming to buy and were obstructed, whereby," &€. The 
declaration was nevertheless held sufficient In the present case the deck- 
ration expressly alleges that divers persons, who would otlierwise have 
come to the plaintiff's house and taken refreshments there, were by reason 
of the obstruction caused by the defendants prevented from so doing, ht- 
son V. Moore is therefore a direct authority in favour of the present plaintifil 

Rule refused. 
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In an action for boarding and lodging the defendant's wife, it appeared, they were living 
apart, bat the circumstances of their separation were not explained. A letter from the 
plaintiff's attorney to the defendant, written during the time the wife was living in the 
plaintiff's house, Mras put in evidence^ informing the defendant that she Mras getting into 
debt, and was anxious to return to him. To this the defendant returned no answer. 
The jury were directed to say whether the defendant thereby authorized the wife to 
contract for necessaries. Htldy a misdirection. 

Assumpsit for the use and occupation of certain rooms by the defend- 
ant's wife, and for goods sold and delivered ; with a count upon an account 
stated. Plea : non assumpsit. 

The cause was tried before the under-sheriff of Middlesex, when the fol- 
lowing facts appeared in evidence. The defendant was married in May, 1839. 
On the 28th of December, 1840, his wife went to the house of the plaintiff 
(whose wife was her aunt) to board and lodge, and remained there till the 
28lh of February, 1841. During this time she was living apart from her 
husband ; but the cause or circumstances of the separation did not appear. 
In January, 1841, the plaintiff's attorney sent to the defendant the follow- 
ing letter : — 

"30/A December, 1840. 

Sir, — I have this morning had communication with the friends of your 
wife ; and my instructions are, to apprise vou that she has been endeavou> 
ing to support herself, but that for some time past she has not been able to 
do so ; consec|uently she is now getting fast into debt. You must be aware 
that you are liable for all debts for necessaries that she may contract. I am 
further instructed to inform you that she is willing and anxious to return to 
you. Should you decline her doing so, I am authorized to negotiate vith 
you for an allowance to her for support. I am sure that, as a man, yoa 
will see the necessity of this. You were the means of depriving her of a 
comfortable situation, which I understand she had before marriage with 
you. Unless, •therefore, I hear from you satisfactorily by Friday pgoc 
next, I must adopt those measures which will compel the same, and *■ 
put you to considerable expense in the end. " Signed," &c. 

Addressed to the defendant ^'at Mrs Whiting's, Lark Hall Lane, Clap- 
ham." 
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The letter was received and read by the defendant in the presence of 
Mrs. Whiting, who said at the time — ^^ It is no use Mrs. Towels sending a 
lawyer's letter to him, as she will get nothing out of him." The defend- 
ant himself said nothing, and returned no answer to the letter. 

The defendant's counsel applied for a nonsuit, upon the ground that, in 
the absence of any proof of the circumstances under which the defendant 
and his wife were separated, the latter had no implied authority to bind her 
husband. Leave being reserved to the defendant to move upon this point, 
the under-sheriff left it to the jury to say whether the defendant, by not 
taking notice of the letter, had impliedly authorized his wife to charge him 
with necessaries. The jury returned a verdict for the plaintiff, damages 
4L 16s. 

Bylesj Serjt., on a former day in this term, (April 25th,) obtained a rule 
nisi to enter a nonsuit pursuant to the leave reserved, or for a new trial, on 
the ground of misdirection. Upon the former point, he cited Mainwaring 
V. Leslie, Moo. & Malk. 18, 2 C. & P. 607, and Cl^ord v. LaUm, Moo. 
&Malk. 101. 

BompaSy Serjt., (with whom was Wordsworth^) now showed cause. 
There was some evidence in the case to support the verdict ; for the letter 
sent to the defendant, contained an offer on Uie part of his wife to return to 
*6261 ^^^^ *>vhich the defendant, by his conduct, must be taken to have 
^ declined. And if a husbancl refuses to receive his wife into his 
bouse, it is the same as if he turns her out of doors ; in which case she 
must have credit for her reasonable expenses ; Rawlyns v. Vandyke^ 3 Esp. 
N. P. C. 250. It was not necessary that the wife should make a formal 
tender of herself to her husband; it was sufficient that she was.'* willing 
and anxious" to return to him. The defendant, though it does not appear 
that he made any statement himself, did not repudiate that made by 
Mrs. Whiting in his presence — that his wife would get nothing out of him. 
[Cresswell, J. That is hardly evidence that he reiused to take her back.' 
At any rate, he did not take her back in fact. And it will not be assumec 
that the separation was owins to any misconduct on her part. The rea 
question in the case was, whether the defendant had, by his conduct, 
authorized his wife to contract for necessaries; and that was the question 
which was substantially left to the jury. 

Bytes, Serjt., (with whom was Udall,) in support of the rule. Inde- 
pendently of the letter, the case would have been simply that of a husband 
and wife living apart, the cause of their separation being unknown. In 
Mainwaring v. Leslie, Abbott, C. J., distinctly lays down the rule that 
<* when the wife is not living with her husband, there is no presumption 
that she has authority to bind him even for necessaries suitable to her de- 
gree in life: it is for the plaintiff to show that, under the 'circumstances of 
the separation, or from the conduct of the husband, she had such authority." 
The plaintiff, therefore, was in this case bound to show the circumstances 
of the separation. [Tindal, C. J. Not the particular circumstances ; no 
•6271 ^^^^sman could *know them.] He ought, at any rate, to have 
J shown some of them. Then the question is, what is the effect of 
the letter. It does not purport to be written by the wife's authority ; but 
appears to have been written in consequence of communications with her 
friends. There is no offer to return made by her. Even suppose there 
had been, the defendant might have had grounds for refusing to receive 
her. It is said that misconduct is not to be presumed against the wife ; 
neither is it to be presumed against the husband. There is to be no pre« 

VOL. xuv. 42 2 E 2 



330 Greenwood v. Rothwell. E. T. 1843. [627 

sumption either way. But if a married woman choose to leave her husband 
and live apart from him, he is not bound to maintain her. There is no evi- 
dence that the defendant refused to receive her back. What was said by 
Mrs. Whiting appears to have reference to the demand for an allowance, 
and not to her return. [Tindal, C. J. The defendant does not answer the 
letter. Surely he would have said something if he had meant his wife to 
come back. I think his silence speaks more loudly than what the woman 
said. It is very slight evidence certainly ; but it is some.] The contract, 
if any existed, had begun before the letter was written. 

Tindal, C. J. I thmk that the direction of the under^sherifi' was, per- 
haps, not pointed enough for the jury to understand its bearing; and that 
the case should go down for a new trial upon the ground of misdirection. 

Per curiam: Rule absolute. 
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Devise of realty to A. " for and during the natural life of the said A. ; and from and after 
his decease unto all and every the issue of the body of A., share and share alike, as 
tenants in common^ and the heirs of such issue:" 

Heldj that A. took an estate for life only. 

The following case was, by order of Lord Langdale, Master of the Rolls, 
bearing date the 22d of November, 1842, submitted for the opinion of this 
court : — 

John Mitchell, late of Clayton, in the parish of Bradford, in the counhr 
of York, yeoman, deceased, being at the date and execution of his wiU 
hereinafter mentioned, and thence until and at the time of his decease, 
seised of certain lands and hereditaments situate at Clayton, in fee-simple, 
made and published his last will and testament in writing, duly executed 
and attested as then by law required for the devise of freehold estates, and 
bearing date the 6th of September, 1811, whereby, after certain other 
devises and bequests, he gave and devised the said hereditaments in the 
words following: — 

'* And I also give and devise unto Jonas Greenwood, the son of my late 
brother-in-law Joseph Greenwood, all my lands and hereditaments situate 
in Clayton aforesaid, and now in the occupation of John Mortimer, and 
also all other my messuages, cottages, lands and tenements situate in Clay- 
ton aforesaid, for and during the natural life of the said Jonas Greenwood ; 
and from and after his decease, I give and devise the same premises, unto 
all and evety the issue of the body of the said Jonas Greenwood share and 
share alike, as tenants in common, and the heirs of such issue." 

The testator died without having revoked or altered his said will. 

The said Jonas Greenwood thereupon became seised of the said devised 
premises as devisee thereof under the said will ; and by indentures of lease 
and release, bearing *date the 13th and 14th of March, 1823, con- r.gog 
veyed these premises to Abraham Tempest, his heirs and assigns, ^ 
and, in pursuance of a covenant for the purpose contained in the said in- 
denture of release, levied a fine sur conusance de droit come ceo^ &c., with 
proclamations, to the said Abraham Tempest and his heirs, of the said 
premises. 

The defendants claimed under the said Abraham Tempest. 

The said Jonas Greenwood died leaving children. 

The plaintiffs, as the surviving children, and as the heir-at-law of one 
of them deceased, claimed the premises under the will. 
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The question for the opinion of the court is, what estate did Jonas Green- 
wood take in the devised premises under the will ? 

The court and parlies to be at liberty to refer to any other parts of the 
will on the argument of the case, (a) 

The case was argued on Wednesday, the 10th of May. 

Byks^ Serjt. (with whom was /. Tun^er) for the plaintiffs. Jonas Green* 
wood, the devisee, took an estate for life only. The words " issue of the 
body" in the devise are words of purchase and not of limitation ; and the 
plaintiffs, as the children of the tenant for life, take the fee as tenants in 
common in remainder. This construction, which there is no rule of law 
to defeat, effectuates the plain intention of the testator who expressly de- 
vises the estate to Jonas, for and during his natural life. This shows the 
termination of his estate, and the following words : *' from and after his 
decease" show the commencement of another estate. The defendants will 
•fi^m contend that the devisee took an estate-tail, and applying *the rule 
^ "J in Shelley's case, 1 Co. Rep. 88, 93, they will make the words, " for 
and during the natural life of the said Jonas Greenwood" of no avail ; they 
must also expunge the words, ^' share and share, alike as tenants in com- 
mon, and the heirs of such issued The latter words would be superfluous 
or repugnant if an estate tail had been previously given. * They were in- 
tended to dispose of the whole estate, which it was the manifest intention 
of the testator to do ; but the constmction contended for on the other side 
would leave the fee undisposed of. In order to give a meaning to the 
words, " all and every the issue," the defendants must adopt the doctrine 
of cy pres^ and contend that they must mean " all and every the issue sue* 
cessivelyJ^ There is no case in which the word " issue" has been held 
to be a word of limitation, where, as in this case, there were also words of 
division and distribution — such as, '^ share and share alike, as tenants in 
common"— or superadded words of limitation — as " heirs of such issue" 
—or, where there was no limitation over. The devise over is to the " issue 
of the body" of J. G., not to the " heirs of the body," which primd facie 
are words of limitation ; nor to the " children," which is a word of pur- 
chase. '* Issue of the body" is an intermediate expression which may be 
interpreted either way, so as best to carry out the intention of the testator. 
Lees V. Mosley^ 1 Younge & Col. 589, and the cases there cited of Hockley 
V. Mawhey, 1 Ves. jun. 143, 3 Bro. C. C. 82 ; Doe dem. Cole v. Goldsmith, 
7 Taunt. 209, 2 Marsh. 517, and Loddington v. Kime, 1 Salk. 224, 1 Lord 
Raym. 203, are distinct authorities to show this flexible quality of the word 
" issue." Even if the words had been " heirs" (instead of issue) " of the 
•fi*^n '^^^y" ^^'^ *® devisee would have taken only an estate for *Iife, 
-I according to Doe dem. Long v. Laming, 2 Burr. 1100; which has 
never been overruled, though its authority is certainly doubted in Jarman 
on Wills, page 287. But the present case is much stronger. Jesson v. 
Wright, 2 Bligh, 1 , overruling Doe dem. Wright v. Jesson, 5 M. & S. 95, 
and Doe dem, Bosnall v. Harvey, 4 B. & C. 610, per nom. Bagnall v. Har- 
vey, 7 D. & R. 78, will be relied upon for the defendants, as showing that 
words of distribution are not sufficient to defeat the nile in Shelley's case ; 
but in the former case the devise over was to the ** heirs of the body" of 
th(B first devisee ; and in both cases there were no words of superadded 
limitation, and there were limitations over. The presence or absence of a 
limitation over has always been considered material as assisting in the con- 
struction of a will. And it is reasonable that it should be so. If the testa- 

(a) The other parts of the will throw no light on the devise in question. 
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tor limits over, it is strong to show that he intended to give only an estate- 
tail. If he does not, it is equally strong to show that he intended to give 
the whole estate. If the words at the end of the present devise had been 
'* the heirs of the body of such issue," instead of simply ^' the heirs of such 
' issue ;" some difficulty might have arisen, as the plaintiffs then must have 
asked the court to imply cross remainders. 

Ckafmellj Serjt. (with whom was TV, Rogers)^ for the defendants. The 
first devisee took an estate-tail. It is impossible to give effect to all the 
words in the devise. Some are repugnant and others inoperative, llie 
words <^ issue of the body" must be taken as rumien coUeciwum. Prima 
facie they import an estate-tail ; and, as observed by Thurlow, C, in Jfodb- 
iey v. Mauobey^ they are perhaps the aptest which can be used to introduce 
such estate. The testator* here does not devise to his relations by 
^blood. His object is to benefit Jonas Greenwood, and his issue, r^^oa 
and that the estate should revert to his own right heirs, but not till ^ 
the failure of such issue. The word ^^ issue" Ls to be taken in an indefinite 
sense, as a word of limitation ; for if Jonas Greenwood took only an estate 
for life, and had children^ who had issue, and the children died during the 
life of the testator, the grandchildren would take nothing, as they could 
only take by way of remainder, and the estate would have lapsed ; but ac- 
cording to the construction contended for on the part of the defendants, the 
grandchildren would take an estate-tail. [Maule, J. According to your 
view, the same construction would follow if Jonas Greenwood died, living 
the testator, when the whole estate would lapse.] The argument is only 
intended to show that the object of the testator was, to benefit the issue in- 
definitely, and not the children merely. The ground of the decision in 
Hockley v. Mawbey was, that there was a power of appointment to distri- 
bute the shares, showing that the objects of his bounty were not intended 
to take as 'tenants in tail, but in fee. Doe dem. Cole v. Goldsmith turned 
upon a similar point. Doe dem. Long v. Laming is inconsistent with the 
more recent authorities of Doe dem, Bosnall v. Harvey^ and lessen v. Wright, 
But even assuming it not to be so, the peculiar language of the will in that 
case will prevent the application of the decision as a general principle. 
Goodright dem. Lisle v. PMyny 2 Ld. Raym. 1437, 2 Stra. 729 ; WrigU 
V. Pearson^ 1 Eden, 119, Ambl. 358; benn dem, Geeringy, SherUon^ 
Cowp. 410 ; Roe dem. Dodsan v. Greio, 2 Wils. 322, Wilmot 272 ; Doe 
dem. Bland/ord v. ^pplin, 4 T. R. 82 ; Denn dem. Webb v. Puckky, 5 
T. R. 299 ; Frank v. SUrnn, 3 East, 648 ; Mogg v. Moeg, 1 Meriv. 654; 
Ward V. BevU^ 1 Y. & J. 612, *and more particularly Tale v. rikgoQ 
Clarky 1 Beav. 100, are authorities for the defendants. LoddingUm ^ 
V. Kime is not reconcilable with King v. BurckeUy 1 Eden, 424, Amb. 379. 

ByleSy Serjt., in reply. Tate v. Clarke is hardly an authority upon this 
point. Doe dem, Bosnall v. Harvey^ (which was decided afier Jesson v. 
Wrighty) expressly recognizes Doe dem. Long v. Laming; where the 
words " heirs of the body," were held to be words of limitation, upon the 
ground that if they were construed to be words of purchase, many objects 
of the testator's tiounty would be deprived thereof. The defendants, in 
this case, have failed to show that "issue" must of necessity be a word of 
limitation. The^ ask, b effect, that the whole estate shall be given to the 
eldest son by striking out the words of distribution. 

The following certificate was afterwards sent : — 

"This case has been argued before us; and we are of opinion that 
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Jonas Greenwood took an estate for life in the devised premises under the 
vill of John Mitchell. 

«N. C. TiNDAL, 

"T. Erskine, 
"W. H. Maule, 
"C. Cresswell." 
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In Januar/j 1836, the defendant was charged in execution for 61/. 14f. On the 1st of 
October, 1838, the 1 & 2 Vict. c. 110, came into operation. The plaintilf having after- 
wards died, and his widow haVing taken out administration, A., who had acted as 
attorney for the plaintitf, commenced proceedings in the insolvent court to obtain a 
vesting^ order upon the defendant's estate, under sect. 36. The defendant sent B. (an 
attorney) to A. to endeavour to effect a compromise. A. claimed S'ol. 5«. 2d.f includ- 
ing a claim ^or interest at 4 per cent, upon the judgment, from the time it was entered 
up, under sect. 17. It was ultimately agreed between A. and B., that the defendant 
should be discharged upon payment of 80/., which agreement was carried into effect. 
The court refused to compel A. to refund the sum of 18/. 6<., the excess beyond the 
sum for which the defendant was taken in execution, it having been paid under a com- 
promise. 

Q^ery, if the defendant was strictly liable to pay any interest on the judgment? 

Sembie, (per Coltman, J.) if the admmistratrix had revived the judgment by id. fa. shp 
would have been entitled to interest from the commencement of the act. 

The rule called upon A. " as the attorney for the said plaintiff^'* to refund the money : 
Hdd sufficient, notwithstanding the plaintiff had died before A. received the money. 

Ox the 15th of June, 1835, the plaintiff obtained judgment against the 
defendant for 61/. 14^. In January, 1836, the defendant was taken in 
execution thereon. In January, 1843, the defendant endeavoured, through 
a friend, an attorney, to effect a compromise with Mr. Hewson,- the plain- 
tiff's attorney, who not only refused to receive less than the full amount for 
which the defendant was charged in execution, but also claimed to be en- 
titled, under the 1 and 2 Vict. c. 110, s. 17,(a) to 4 per cent, interest on 
the judgment, from the time of entering it up ; and he threatened that, un- 
less his demand were complied with, he would take proceedings in the 
^a*y--i insolvent debtors' ceurt for the purpose of obtaining a vesting *order 
-I against the defendant under sect. 36 of the same statute. The 
amount so claimed by the plaintiff's attorney for debt, costs and interest 
was 85/. bs, 2d,\ and it was ultimately arranged between the attorneys 
who acted for the parties that the defendant should be discharged from 
custody upon payment of 80/.; which arrangement was carried into effect 
on the 18th of February. On the 8th of March following a summons was 
taken out on the part of the defendant, calling upon "Mr. Hewson, the 
attorney for the said plaintiff," to show cause why he should not refund the 
sum of 18/. 6;., being the excess over the sum for which judgment had 
been obtained, together with costs. On the 11th the summons was heard 
before Lord Abinger, C. B., and dismissed ; but time was given to enable 
the defendant to apply to the court. 

BompaSj Seijt., on a former day in this term, obtained a rule nisi to the 
same effect as the summons. 

(a) The act received the royal assent on the Ijst October^ 183S. 

Sect. 17 enacts " that every judgment debt shall carry interest at the rate of 4/. per 
eentam per annum from the time of entering up the judgment, or from the time of the 
cotnmencement of this act, in cases of judgments then entered up and not carrying in* 
terest, until the same shall be satisfied, and such interest may be levied under a writ of 
execution on such judgment.'' 
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Byle$j Serjt., now showed cause, upon an affidavit by Mr. Hewsoo, 
which stated that, having discovered that the defendant had become enti- 
tled to certain property by the death of a sister, the deponent had com- 
menced proceedings in the insolvent debtors' court to obtain a vesting 
order, which was suspended in conseauence of the negotiation for compro- 
mise ; and that the payment of the 80^ was the result of an agreement be- 
tween the deponent and the attorney acting on the part of the defendant, 
which was entered into after a full discussion upon the facts and law of the 
case, and afler reference to the statute and Tidd's Practice on the subject. 
It was also stated that the plaintiff had died, and letters of administration 
had been granted to his widow before the arrangement in question was 
carried into effect. 

The learned Serjeant took a preliminary objection •that Mr. Hew- r^gog 
son, at the time the negotiation was entered into, was not the attor- *- 
ney for the plaintiff Haigh, who was then dead, and therefore that the rule 
which was founded upon affidavits entitled in the cause, and .which called 
upon Mr. Hewson, the plaintiff's attorney, to refund the money, could not 
be enforced. [Coltman, J. Does the fact of describing him as the plain- 
tiff's attorney render him not liable, if the affidavits show that he is so ?] 
He did not receive the money as Haigh's attorney. Tindal, C. J. He 
has received the proceeds of the action as an attorney of this court. Unless 
be is so bound up with the misdescription that we cannot see our way, 
surely we ought to go into the merits of the question.] The widow might 
have had a scire/acias to revive the judgment. (He was then stopped by 
the court.) 

BompaSy Serjt., contr^. The rule calls upon Mr. Hewson, by name, to 
refund the money which it is alleged he has improperly received. [Erskine, 
J. He has received it under an agreement between Mrs. Haigh and the 
defendant. Tindal, C. J. The objection is, that the money was paid to 
him as the attorney for Mrs. Haigh.] It is, at best, a mere technical ob- 
jection. [Tindal, C. J. No ; it goes to the substance. The defendant 
or his agent must have known that Haigh was dead, and that Hewson was 
acting for the widow.] He must have given the defendant a discharge in 
this cause. [ByleSj Serjt. That does not appear from the affidavits. 
Tindal, C. J. The question is, whether the rule should not have brought 
Mrs. Haigh here, as the proper party.] It does not appear that Hewson 
has paid over the money to her. The defendant might have brought an 
action aQ;ainst him alone. [Tindal, C. J. Would that be so, if the money 
was paid under an agreement, as here, for the use of another ?] It is sub- 
mitted that the action would lie before the money was actually paid over. 
As *if money were paid under duress of imprisonment to a party au- ri»g9v 
thorized to receive it for another. [Tindal, C. J., referred to Stephens ^ 
V. Badcockj 3 B & Ad. 354, where it was held that an attorney's clerk who 
had received money on account of his master was not liable to the party who 
paid it for money had and received ; inasmuch as the clerk was accountable 
for the money to his master.] An attorney stands in a different relation to 
his client from that of a clerk. 

Byles^ Serjt., was then called upon to show cause upon the merits. Both 
sides were in error as to the claim for interest, llie defendant was liable 
to pay it — not from the time of entering up the judgment — ^but from the 
commencement of the act. But, in point of fact, the 18/. 65. was not paid 
in respect of interest, but as a compromise in respect of the proceedings in 
the insolvent court, and for other expenses; and that was the ground of the 
dismissal of the summons by Lord Abinger. 
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BampaSj Serjt. The money was paid under duress, and therefore the 
agreement was not binding. Mr. Hewson had no right to charge for any 
expenses. Even assuming that the defendant was liable to pay interest 
upon the judgment from the passing of the act, Mr. Hewson has received 
something more than that sum would amount to. But no interest at all 
was due. The judgment was satisfied when the defendant was taken in 
execution. He was in custody for a judgment which did not bear interest 
at the time the statute was passed. Its provisions apply only to cases 
where a judgment is outstanding and unsatisfied. If the debt had been 
paid originally upon the judgment, it clearly would not have borne interest. 
[Maule, J. There could not have been a scire /acias to revive the judg- 
mcQQ-] inent if the debts had *been paid ; if it had, there might have been.] 
^ At all events, the defendant ought not to pay the costs of this ap- 
plication. It is not in the nature of an appeal from Lord A singer's deci« 
sion, as his lordship gave the defendant time to apply to the court. 

TiNDAL, C. J. It does not appear to me that any undue advantage has 
been taken of the defendant in this case. Each party was represented by 
an attorney. They consult books ; put their own construction upon the 
statute ; and come to a specific agreement. I do not think it at all clear 
that an action for money had and received would lie under such circum- 
stances. It may have been a ereat object to the defendant to avoid the 
process of the insolvent debtors' court. I cannot see any reason why we 
should set aside the agreement. The rule therefore must be discharged 
with costs. 

CoLTMAN, J. I am of the same opinion. The money was paid under 
an arrangement which was the result of full deliberation. It is not neces- 
sary, therefore, to inquire whether the defendant was strictly liable to pay 
interest upon the judgment; though I am not prepared to say, if the admi- 
nistratrix had issued a scire facias to revive the judgment, that she would 
not have been entitled to interest from the time of the commencement of 
the 1 & 2 Vict., c. 100. The defendant might have paid the money under 
protest, if he had wished to raise the question as to his liability. 

Erskine, J. I am of the same opinion. I think there was no duress 
or fraud in the case. The defendant may have thought himself bound in 
conscience to pay the interest on a sum of money which had been justly 
due to the plaintiff's estate for so long a time. At all events, the defend- 
ant had intrusted the arrangement to a friend, a professional man, who, 
*6391 ^^^^ insiture ^deliberation with the party who had been the plain* 
•1 tiff's attorney, and with full knowledge of the facts, came to the 
agreement under which the money was paid; 

Maule, J. I quite agree that this was a reasonable agreement and 
compromise between the parties; and that the dismissal of the summons by 
Lord Abinger was correct. Rule discharged, with costs. 



ABRAHAM BORRADAILE, Executor, &c., v. Sir CLAUDIUS STE- 
PHEN HUNTER, Bart. . 

K life policy of inturanoe contained a proyiso {inter alia) that in case **the assured shoold 
die by hit own handt, or by the hands of justice, or in consequence of a duel," the policy 
should be void. The assured threw himself into the Thames and was drowned. 
Upon an issue whether the assured died by his own hands, the jury found that he 
^Woluotarily threw himself into the water, knowing at the time that he should thereby 
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destroy his life, and intending thereby to do so; but at the time of committing the ace 
he was not capable of judging between right and wrong.'' 
Hddj (Tindal, C. J. diMtentienttj) that the policy was avoided, as the proviso included all 
acts of voluntary self destruction, and was not limited by the accompanying provisoes 
to acts offelomouB suicide. 

Covenant by the executor of the Rev. William Borradaile, upon a 
policy of insurance effected by The London Life Association (of which 
society the defendant and George Dorrien, since deceased, were tv^o of 
the trustees) upon the life of the deceased W. B. for the payment of 1000/. 
within three months after proof of his death. Averment: of regular pay- 
ment of the premium and performance of all covenants and conditions on 
the part of the deceased ; that he died on the 16th of February, 1838, of 
which notice was given to the society. Breach, non-payment. Profert o( 
letters testamentary. 

Plea, craving oyer of the policy, which was dated 30th of May, 1828, 
and witnessed that, whereas the Rev. •W. B., jun., vicar of Wands- rmcAQ 
worth, had agreed to become a member of the society called, &c., *■ 
according to a deed of settlement bearing date, &c. ; and whereas the said 
society had agreed to assure to W. B. the sum of 10002. to be paid to his 
executors, &c., aAer his decease, at the annual premium of 33/. lbs.: it 
then stated the payment of the first premium by W. B., and his agreement 
to pay the annual premium in every succeeding year. The trustees then 
covenanted that if the assured should continue to pay the premium, and 
should well and truly perform and keep all covenants, conditions, &c., con* 
tained in the same deed of settlement, and all orders, rules, &c., made at 
any general court of the society, they, or the trustees for the time being, 
covenanted, within three calendar months after proof of the death of the 
assured, to pay to his executors, &c., the sum of 1000/.: — "provided, 
and it is hereby declared to be the true intent and meaning of this policy 
of assurance, and the same is accepted by the said assured upon these 
express conditions, — that in case the assured shall die upon the seas (ex- 
cept in such passages as are allowed by the rules of the society), or ^o be- 
yond the limits of Europe, or enter into or engage in any naval or military 
service whatsoever, unless licence be obtained from a court of directors 
of the said society, or shall die by kis own handSj or by the hands of jus- 
tice, or in consequence of a duel, or if the age of the said assured does 
now exceed thirty-six years, or if the said assured be now afflicted with 
any disorder which tends to the shortening of life, or if a certain declara- 
tion bearing date the 28th day of May instant, made and signed by or on 
behalf of the assured, and forming the basis of the contract between the 
said assured and the society contains any untrue averment, — ^this policy 
shall be void." Signed by Greorge Dorrien, and the defendant. The plea 
then continued thus : — " that true it is that the said W. B. died as •in r^g^t 
the said declaration mentioned ; but that the said W. B., after the *■ 
making of the said instrument or policy of assurance, to wit, on the 16th 
day of February, a.d. 1838, so died liy kis own hands^ whereby the said 
instrument or policy of assurance became void." Verification. 

Replication, that the said W. B. did not die by his own hands, modo d 
Jbrmd ; upon which issue was joined. 

The cause was tried before Erskine, J. at the London sittings after Mi- 
chaelmas term, 1841 ; when it was proved on the part of the defendant, 
that on the night of the 16th February, the deceased threw himself from 
Vauxhall Bridge and was drowned ; and it was contended that it was not 
competent to the plaintiff to go into any question as to the insanity of the 
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deceased, inasmuch as if bis death was in fact occasioned by his own hand 
or act the policy was void, and that it was immaterial whether he was sane 
or insane. On the part of the plaintiff it was argued that the real queas- 
tion to be tried was, whether the deceased had committed suicidey such being 
the sense of the words '^ shall die by his own hands ;" and that the question 
to be considered was, whether the assured was or was not in a sane state 
of .mind at the time he cqmmitted the act ; or, in other words, that it must 
have been the intentional act of a sane man having the control of his will, 
to bring it within the condition in the policy. 

The learned judge expressed his opinion that if the deceased's mind was 
so far gone that he did not know the consequences of the act and the mind 
was not moving to the act, it was not within the proviso ; but his lordship 
said that in case this might not be the true construction of the proviso, the 
question had better be submitted to the jury in both points of view so as to 
avoid the expense of another trial ; and he suggested the following mode 
of leaving the questions: — 

•6421 "I'^irat: Did the deceased wilfully cast himself into •the water 
^ with the intention of destroying his life, knowing it at the time. 

'^ Secondly : Whether at tlie time he was in such a state of mind that he 
was not a morally responsible or accountable being." 

This arrangement having been assented to by the counsel on both sides, 
the cause proceeded ; and a great deal of evidence was produced to show 
the.insanity of the deceased. 

The learned judge in summing up told the jury that the question they 
had to decide was, whether, according to the meaning of this policy, the 
Rev. Mr. Borradaile had died by his own hands. In his (the judge's) 
opinion the true construction of the instrument was, — that if the assured by 
his own act intentionally destroyed his own life and that he was not only 
conscious of the probable consequences of the act, but did it for the express 
purpose of destroying himself voluntarily, having at the time sufficient mind 
to will to destroy his own life — the case would be brought within the con- 
dition of the policy. But if he was not in a state of mind to know the con- 
sequences of the act, then it would not come within the condition. The 
jury would first say, therefore, whether according to the evidence, they 
were satisfied, that the deceased came to his death by his own voluntary 
act, knowing at the time what the consequence of it would be — that is, 
whether he threw himself into the water for the purpose of destroying his 
life, being in a state of mind to will to do so : and next, whether, at the 
time of destroying his life, he was capable of distinguishing between right 
and wrong, so as to be a morally responsible agent. 

The jury, after retiring, returned the following verdict: " That Mr. Bor- 
radaile threw himself from the bridge into the water with the intention of 
destroying life; and, previous to the said act, there is no evidence of in- 
•6431 s^^^^y-" **This finding not being considered satisfactory by the 
^ learned judge as not indicating the state of the assured's mind at 
the time he committed the act in question, the jury again retired, and then 
returned their verdict in these words: — "That Mr. Borradaile voluntarily 
threw himself from the bridge with the intention of destroying life ; but at 
the time of committing the act, he was not capable of judging between 
right and wrong." 

It was submitted by the plaintiff's counsel, that this was in substance a 
verdict for the plaintiff. The judge, however, thought the verdict had bet- 
ter be entered profarmd for the defendant ; with liberty for the plaintiff to 
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move that it be entered for him, with 1177/. damages, which were assessed 
by the jury; being the 1000/. insured by the policy wiih interest thereon 
at 5 per cent, from the 1st of July 1838, when the money became pay- 
able according to the stipulation of the policy. 

In Hilary term, 1843, Sir Thomas W.ldej Serjt. obtained a rule nisi to 
set aside the verdict for the defendant, and enter a verdict for the plaintiff 
accordingly. He referred to the unreported cases of Garrett v. Barday^a) 
Kinnear v. Borradaikj(b) Kirmear v. J\/%cfiols(my{c) 

* C/mnnelly Serjt., (with whom was W. H. Walson^) showed t*q^ 
cause in last Trinity term.(d) ^ 

The question in this case is as to the meaning of the •term " dying r»g45 
by his own hands." The defendant submits that if the deceased, ^ 

{c) Garten v. J8^c/ay.— This case was tried before AlexaDder, C. B., at the London sit- 

tings after Easter term 1826. 

It was an action on a policy of assurance granted by The Rock Life Assurance Office 
on the life ol Daniel Rainier for 3000/. Tlie policy was eliected in 1812. The words ia 
the condition of the policy were^ 

*^ In case the said D. R. should commit suicide, or die by duelling, or the hands of jus- 
tice, or upon the High Seas &c., the policy to be void." 

The delendant pleaded tliat Daniel Rainier had committed suicide, and the policy 
bad become ibrieited. The replication denied that ho had committed suicide. Issue 
joined. ■ 

It was contended by Mr. /erm'Sj the plaintiffs counsel, that the object of the proviso 
was to guard against frauds by persons insuring their lives, and shortly afterwards pre- 
ferring death to benefit their families ; and that Rainier being insane did not commit 
suicide. 

It appeared that the assured Daniel Rainier had for some time laboured under insanity, 
and that on the morning of the 17th of March 1825, he was found drowned in a pond ot 
water; it further appeared that in the night he had undressed himself, and folded and laid 
his clothes on the butting of a haystack, and had walked near 100 yards naked to the pond 
in which he was found; the water was shallow, not three feet deep at that spot; and be 
was found in the morning, his back quite out of the water and his head under the water, 
quite dead; the finding of the coroner's jury was that he destroyed or drowned himself in 
a fit of insanity. At toe trial a question was raised, whether the assured had not gone to 
the pond to bathe, — it being shown that be was accustomed to bathe, — and died from 
apoplexy. 

The Lord Chief fiaron told the jury that the question was, whether under the circum- 
stances they were satisfied that Rainier died by taking measures intending to kill himself^ 
or whether he died by taking measures without any such intention ; that beyond all doubt 
he was insane ; that it was suggested that he liad gone to the pond to bathe ; but that was 
a question for them. 

The Jury found a verdict for the plaintifi!*; being of opinion that Rainier did not commit 
ndeide.* 

(6) Kinnear v. BorradaiU — ^This was an action upon a policy for 2000/. efiected upon 
the life of Thomas Kinnear with The Rock Life Assurance Company, containing a similar 
proviso with that in the case of Garrett v. Barclay (ntpra,) The defendants pleaded tliat 
the assured "did commit suicide." 

The cause was tried before Lord Tenterden C. J., at the sittings in London, after BUarf 
term 1832. The defence set up was, that Mr. Kinnear, who was found dead in his bed 
on the morning of the 21st of October 1830, had caused his own death by taking poison. 
An inquest had been held upon the body, and a verdict returned of "died by the visit- 
ation of Gud." The jury returned a verdict for the plaintifis. 

(r) Kinnear v. iVtrAofson.-^This case arone upon a policy for 4000/. effected upon the lifs 
of the same gentleman (Mr. Kinnear) with The National Life Assurance Society, which 
was also subject to a proviso or condition, "that assurances would be void if the parties 
whose lives had been assured, should go beyond the limits of Eurooe^ &c. ; and that assur- 
ances made by persons on their lives would become void if they should die by duelling, iy 
their own handt, or by the hands of justice." The cause was not tried, it having been 
agreed between the parties, that it should abide the event ot Kinnear y. Borradaite, 

(a) Otb June, fiefure Tindal. C. J., Coltnian, Krskine and Maule, JJ. 

♦ These words in italics are taken from the endorsement on the brief of one of t tie 
counsel in the cause. It may be doubtful whether they imply that the assured came le 
his death by natural causes, such as apoplexy, as was suggested ; or that, being in astat^ 
of insanity, he could not commit the crime of euicide 
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by his own personal agency, destroyed bis life, intending to do so, the 
policy is avoided. The plaintiff, on the other hand, insists that, although 
the deceased may have destroyed his life in the manner stated, still if he 
vras insane at the time or incapable of distinguishing right from wrong, the 
policy is not avoided. 

It IS not contended on the part of the defendant that the policy would be 
avoided by a mere accidental destruction of life by the party himself; but 
it would be if the act was done intentionally, even though circumstances 
might exist which would exempt the party from all moral culpability. The ex* 
pression must receive a reasonable construction, and must be taken to mean, 
if the party shall die by his own act. The effect of the verdict is, that the 
deceased threw himself off the bridge, knowing that he should thereby de- 
stroy life, and intending so to do ; but it relieves him from all imputation 
of crime, inasmuch as he could not at the time distinguish between right 
and wrong. The verdict shows a consciousness of the act and its conse- 
quences, but no culpability. But all inquiry as to criminality is besides the 
present question. If, under similar circumstances, Mr. Borradaile had de- 
*6461 ^^""^y®^ ^^ ''^® of another person, and the *issue had been whether 

^ such person had died by the hands of Mr. Borradaile, it would 
surely not have been necessary in order to support the issue to show that 
the act by which the party came to his death was criminal. Nor is it ne- 
cessary for the defendant to argue, that, if an assured had come to an acd" 
dental death by his own hands — as if a man, having been blooded, should 
in a state of delirium tear off the bandages and bleed to death, or should 
by mistake take a wrong medicine and die in consequence — in such case 
the policy would be avoided. [Tindal, C. J. If it were so indeed no 
policy would be worth much.] But here, there is a voluntary act produ- 
cing death, with a knowledge and intention that it should do so. The 
contract which the defendant has entered into is to pay a sum of money on 
the death of a certain party, provided it docs not happen in a particular 
way. It may be argued on the other side that the self destruction of the 
deceased was occasioned by disease, and that disease is a peril insured 
against. But that is not so. Death is the only event that is insured a^inst 
— an event which is certain, though the time at which it may occur is not 
90. It is not necessary to contend that, if mental disease accelerated or 
even conduced to death, the policy would be avoided, provided the death 
were not caused by the personal agency of the assured. It is clearly no 
part of the contract that he should accelerate death by his own act. But 
here, the assured by his own personal act, consciously produced his own 
death, which is the veiy event insured against. It will be urged on the 
part of the plaintiff that from the whole of the policy it is clear that the in- 
tention of the party must be taken into consideration ; that the other con- 
ditions with which the one in question is associated, namely '^ dying by the 
hands of justice or in consequence of a duel," imply criminality, and there- 
•6471 ^^^^ ^^^^ " ^yi"g '^y ^^^ ^^^ hands" must have the same meaning. 

^ But there is no necessary connection between the clauses. In Kin- 
near V. Borradailej the issue was in direct terms whether the assured had 
" committed suicide." The other case of Kinnear v. JS/icholsony where by the 
terms of the policy as in this case it was to be void if the party died " by 
his own hands" was not tried. In Oarrett v. Barclay^ there was a general 
verdict for the plaintiffs which was acquiesced in. That case is strongly 
in favour of the defendant. If the death of the assured there was uninten- 
tional, produced by apoplexy or accident, the policy would attach: but it 
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would not if the party had inteDded to jproduce death, although his insaoitj 
was clearly proved. The jury therefore must have negatived the intentioa. 
The argument on the other side amounts to this; that there can be no vo- 
luntary death where a party is not of sane mind. 

Sir T. WildCj Serjt., and R. V. Bxchardsy in support of the rule. It is ob- 
vious that the words of the policy are not to be taken in their strictly literal 
sense ; otherwise Mr. fiorradaile could not be said to have died by his 
own hands. The term is equivocal and requires explanation. The insur- 
ance company ipight have worded the condition thus — " If he die by his 
own hands, whether sane or insane ;" and then the meaning of the contract 
would have been clear. The expression, being ambiguous, is to be taken 
most strongly against the party using it, namely, the insurer. It is admit- 
ted on the other side that the policy would attach where death had been 
produced by the personal act of the assured, if such act were by mistake 
or accident. The plaintiff submits that the intent of the party is also to be 
taken into consideration. The terms *' suicide" and ^' dying by one's own 
hands" are generally used " synonymously ;" and the former term is the 
one adopted by many of the insurance* offices, (a) The contract r^ig^o 
of insurance is based upon certain calculations. Death produced ■- 

(a) Tbe following are the provisoes avoiding the policies issued by some of the prin- 
cipal London Insurance Companies, which bear upon this question. 

I'hi Mjred, — ^' Policies effected on their own lives by persons who shall die by nnddt 
or duelling, will remain in force to the extent of such bonaJUU interest as any other per- 
son shall have acquired therein.'' 

Tht Jirgut. — ^^ Every policy effected by a person on his or her own life shall be void, 
if such person commdt tuieide^ or die by duelling or the hands of justice ; but if any policy 
efiected by a person on his or her own life, shall aAerwards be actually assigned to any 
person or persons by way of mortgage, or for the benefit of any creditor or creditors, or 
charged with any sum or sdms for the benefit of any mortgagee or mortgagees or creditor 
or creditors, and the person on whose life the assurance stiall have been efiected shall 
eommt/sutoe/e, or die by duelling or by the hands of justice, then the policy so assigned or 
charged shall not be void to the extent of the principal sum or sums, and interest secured 
by the assignment or charge ; or if any policy efiected by any person on bis or her own liie 
shall afterwards be absolutely assigned to a purchaser for valuable consideration in any 
transaction (except that of settlement upon or afler marriage, or any other occasion) , and 
the person on whose life the assurance shall have been efi!ected, shall commit iuicide, or die 
by duelling or by the hands of justice, then the policy so assigned shall continue in full 
force, notwithstanding such luicide or death." 

Thg jStlas. — '^ Assurances made by persons on their own lives will be void if they die 
by the hands of justice, by duelling or by suicideJ^ 

The Eagle. — ** By the death of tne said &c. by tuicidey by duelling or by the hands of 
justice.*' 

The Globe. — "• Should the assured die by duelling, tuieide or the hand of justice. 

TA€ London Jlteurance. — *^ If the assured shall die by suicide or by duelling or by tbe 
hands of justice.'' 

The Pelican. — ^^ Should the said assured die by duelling, tuieide, ot the hand of justice." 

The Bock. — *' In case the said, &c. shall commit tuieide^ or die by duelling or the bands 
of justice." (The cases of Garrett v. Barclay^ supra, p. 643, n., and Kinnear v. BorradaUe, w* 
pro, p. 644. n., arose on this form of policy.) 

The Equitable. — ^^ In case the assured shall die by hu own hands or the hands of justice," 
&o. (This company paid a policy of 3000/. to the executors of Mr. Borradaile.) 

The Guardian. — *'' Or if the said jS, B. shall die by his own hands or by duellingi or by 
the hands of justice." 

The Hand in Hand, — ^'The policies of persons insuring their own lives will also be- 
come void if the insured shall die by his own hands or by the hands of justice, or in con- 
sequence of a duel, but shall remain in force so far as any other person or persons sljall 
then have a bona fide interest therein, which shall have been previously%cqnired or trans- 
ferred for a valuable consideration." 

Hu Hope. — ^^ If the assured shall die by his own hands or by duelling or by the hands of 
justice." 

The Imperial. — '^ Insurances made by persons on their own lives shall become void, if 
such persons die by their own hands, by duelling or by the hands of justice ; but as much 
distress may be produced by the forfeiture of all recovery in such cases, the directors have 



648] 



5 Manning & Granger. 341 



by disease, whether directly or indirectly, may be the subject of calcula- 

•6491 ^^^^ ' *^"* * voluntary death produced by the act of a sane man is 

^ an event that cannot be calculated upon, and of which every pru- 

•6501 ^^"^ insurer would refuse the •risk. [Maule J. The insurance 

^ offices do not do so in all cases. If a policy is effected on the life 

•6511 ^^^ ^^^^^ person, it is not usual to insert a clause avoiding the *po- 

^ licy in the event of his suicide.] The death in this case was the 

power in their discretion to make such allowance to the representatives of the deceased 
as they may deem just and reasonable, not exceeding in any case the value of the policy 
at the lime or the decease.'^ 

Tke Law Life. — '- Assurances made by persons on their own lives who shall die by duel* 
ling or by their oum kandt or by the hands or justice, will become void so far as respects 
Biich persons ; but shall remain in force so far as any other person or persons shall then 
have a bona fide interest therein, acquired by assi^^nment or by legal or equitable lion, 
upon due proof of the extent of such interest being made to the directors. And if any 
person assured upon his own life, and who shall have been so for at least Ave years, shaU 
die by his own kandt, and not Mo dt te, the directors shall be at liberty, if they shall think 
proper, to pay for the benefit of his family, any sum, not exceeding what the society 
would have paid for the purchase of his interest in the policy, if it had been surrendered 
to the society the day previous to his decease; provided that the interest in such assur* 
ance shall be in the assured, or in any trustee or trustees, for him or for his wife or cbildreo, 
at the lime of his decease." 

The National. — " Assurances made by persons on their own lives, will become void if 
they die by duellinj^, by their own handt^ox by the hands of justice." (The case of Kiwnear 
V Nicholton, tuprd^ p. 645, n. arose upon this form of policy.) 

The North British, — " Assurances made by persons on their own lives who shall die by 
duelling or their own handt or by the hands of justice, will be cancelled so far as respects 
such persons; but shall remain in force so far as any other person or persons shall then 
have acquired a bona fide interest therein by assignment, or by legal or equitable lien ; 
and if any person assured upon his own life shall so die, the directors or managers shall 
be at liberty if they shall think proper, to pay for the benefit of his family any sum not 
exceeding what the corporation would have paid for the purchase of his interest in the 
policy if it had been surrendered to the corporation the day previous to his decease; pro- 
vided that the interest in such assurance shall be in the assured, or in any trustee or 
trustees for him or for his wife or children at the time of his decease.'* 

The West of England. — " Policies effected by persons on their own lives, who shall die 
by duelling, by their own hands, or by the hands of justice, will so far as regards the assured, 
become void; but notwithstanding this provision, such assurance will be held valid so far 
asextends to any dontiySrir interest acquired by any other person under an actual assignment, 
by deed for a valuable consideration in money, or by virtue of any legal or equitable lien 
as a security for money, upon proof of such a subsisting interest being given to the direc- 
tors to their satisfaction; and if any person assured upon his own life and having been 
to assured for five years at least, shall die by his own hands, and notfeto de sr, the directors 
will be at liberty, if they shall think proper, to pay for the benefit of his family, any sum 
not exceeding what the company would have paid for the purchase of his interest in the 
policy, if it had been surrendered on the day previous to his decease ; provided the interest 
in such assurance shall be in the assured or in a trustee for him, or for his wife or children 
at the time of his decease." 

One of the rules of The London Life ^tsono/ion (which was not given in evidence) is as 
follows : — 

'* The policies of persons on their own lives also become void ff the assured die by hu 
own handsy or by the hands of iustice, or in consequence of a duel. But the court of di- 
rectors in cases of suicide notfao de m, are authorized to pay the legal holder of the policy 
any sum they may think fit. not exceeding the value of the policy on the day preceding 
the decease of the assured." 

And the following is the order of the general courtj^ated 13tli January, 1830) relating to 
polictescfTected with the association ; (also not in evidence.) 

^^That in all cases where any policy or policies of assurance shall have been granted 
by this society to ai..* person or persons upon their own lives, and where the assnred 
shall die by their own hands, and not felo de se, the directors be authorized and empowered 
to pay. if they shall think fit, upon an examination of all the circumstances of the case, 
ro the person or persons legally entitled to the policy at the time of the decease, any sum 
or sums of money not exceeding in amount the value of the policy on the day preceding 
the decease of the life assured, computed in the manner adopted by the society in cases 
of policies purchased by them." 

The company had in fact offered before the trial of this case to pay the plaintiff the sum 
of 1S2/. lis. as the value of the policy at the time of the death of Mr. Borradaile; but the 
oSez wan declined. 
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result of disease producing madness. It is amied on the other side, that 
as the deceased intended self-destruction, his death must be considered as 
his own act. But intention almost always exists, even in the strongest 
cases of insanity, or of somnambulism ; but that is not the legal meaning 
of intention ; it means an intention that is subject to reasonable control. 
It is admitted that if this were a question of crime, the deceased must be 
held free from all culpability. The reason given by Lord Coke, 3 Inst. 6, 
and adopted by Lord Hale, Hale, P. C. Ch. 4, why a lunatic cannot coui- 
mit hiffh treason, is, because he is totally deprived of all compassings and 
imaginings." The same rule is laid down by Serjt. Hawkins, Hawk. P. 
C. B. 1, Ch. L So that if a madman were with his own hand to kill 
the Queen, he would not be guilty of high treason, because he could not 
be said to have *^ imagined" Her Majesty's death. Neither can he be 
said, in a legal sense, to intend his own. The intention meant is not 
that of a madman or a brute animal, or that which may even be tsaid to 
exist to a certain extent in some vegetables. Self-destruction, to be free 
from moral culpability, must be the result either of disease or of delusion, 
such as occurs in the calenture, which is defined by Johnson to be a 
distemper peculiar to hot climates, under the influence of which sailors 
imagine the sea to be green fields, and throw themselves into it. A 
man might wake from a state of somnambulism and find himself on the 
brink of a precipice, and under an irresistible impulse *might throw r^geo 
himself down. But in either case how does a death so produced ^ 
difler from one occasioned by accident ? A diseased brain may produce a 
paralyzed limb which is utterly beyond the control of the party ; or it may 
produce a state of mind and intention equally beyond his control. The 
le^al result of the verdict in this case amounts to a finding that Mr. Borra- 
daile was nan compos mentis at the time he made away with himself; it ex- 
cludes therefore the existence of any sane intention on the part of the deceas- 
ed at the time of his death.; and it never could have been intended that the 
folicy was to be void in case of death occasioned by insanity. [Coltkan, 
The policy is to be void in case the assured goes beyond the limits of 
Europe. Suppose an assured in a state of insanity were to go to America, 
would not the policy be avoided ?] The terms in that case are quite unam- 
biguous ; though even then perhaps the question might be arguable ;(a) hut 
here the expression is clearly figurative. Cur. adv. tfult. 

The learned judges, not being unanimous, now delivered their judgments 
seriatim^ as follows : — 

Maule, J. In the judgment I am about to deliver, I have not stated the 
facts, not having adverted to the circumstance of my opinion being deliver- 
ed the first ; they will, however, no doubt be fully stated by the learned 
judge before whom the cause was tried. 

I have had much doubt in this case, but the conclusion at which I bare 
at last arrived, is, that the verdict for the defendant was right. The ques- 
tion is, what is the meaning, ift the policy on the testator's life, of the words 
^^ in case the assured shall die by Ms own hands.^^ 

*In construing these words, it is proper to consider, first, what is rmcM 
their meaning in the largest sense, which, according to the common ^ 
use of language belongs to them ; and, if it should appear that that sense 
is larger than the sense in which they must be understood in the instrument 
in question, secondly, what is the object for which they are used. They 
ought not to be extended beyond their ordinary sense, in order to compre* 
(a) Suppose be was carried there as a prisoner of war. 
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hend a case within their object, for that would be to give effect to an in* 
tention not expressed ; nor can they be so restricted as to exclude a case 
both within their object and within their ordinary sense, without violating 
the fundamental rule which requires that effect should be given to such 
intention of the parties as they have used fit words to express. 

The words in question in their largest ordinary sense comprehend all 
cases of self-destruction, and certainly include the case of the present tes- 
tator; but, as it is admitted that in their largest sense they comprehend 
many cases not within their meaning, as used on the present occasion, it is 
to be considered whether the case of the testator falls within the object for 
which they are used in this policy. A policy by which the sum insured is 
payable on the death of the assured in all events, gives him a pecuniary 
interest that he should die immediately, rather than at a future time, to the 
extent of the excess of the value of a present payment over a deferred one, 
and offers therefore a temptation to self-destruction to this extent. To pro- 
tect the insurers against the increase of risk arising out of this temptation 
b the object for which the condition in Question is inserted. It ought, 
therefore, to be so construed as to include tnose cases of self-destruction in 
which, but for the condition, the act might have been committed in order 
to accelerate the claim on the policy, and to exclude those in which the 
circumstances, supposing the policy to have been unconditional, would 
^6541 ^^^^ ^^^^ *^^ ^^^ could not have been committed with a view to 
-' pecuniary interest. This principle of construction requires and ac- 
counts for the exclusion from the operation of the condition of those casea 
falling within the general sense of its words, to which it is admitted not to 
apply — such as those of accident and delirium. To apply it to the present 
case : it appears by the finding of the jury, that the testator voluntarily 
threw himself into the water, intending to destroy his life, but that at the 
time he did so he was not capable of judging between right and wrong ; 
and, as a man who drowns himself voluntarily may do it to found a claim 
on a policy, though he may not think it wrong to do so, or though his mind 
may be so diseased that he does not know right from wrong — which, as I 
understand the finding of the jury, was the case with the testator — it seems 
to me that the object of the condition would not be effected, unless it com- 
prehended such a case of self-destruction. . 

For these reasons, I think the defendant ought to retain the verdict, though 
I cannot but distrust my opinion when it differs from the judgment of the 
Lord Chief Justice. It is also impossible not to feel that the condition in 
question is, in respect of the amount of forfeiture, a hard one, as it goes 
beyond what is necessary to remove the temptation to suicide arising out 
of the claim acquired by the death of the party. That object would be 
effected by reducing the claim in case of suicide, to the amount for which 
the policy could have been sold immediately before the death of the assured, 
as completely as by a forfeiture of the whole. 

Erskine, J. The only issue in this cause was raised upon a traverse by 
the plaintiff of an averment in the plea that the assured, William Borra- 
daile, died by his own hands. Upon the trial of that issue before me at 
*6551 ^^^^ London sittings after Michaelmas term, 1841, it appeared in 
-' evidence that the testator had thrown himself from the parapet of 
Vauxhall Bridge into the river Thames, and was drowned ; and the defence 
was, that this act of self-destruction avoided the policy, under the proviso 
which declared that the policy should be void if the assured should die by 
his own hands. To this it was replied, that the testator was insane at the 
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lime, and, therefore, that the case did not fall within the true meaning of 
the proviso — first, because under such circumstances it could not properly 
be said to have been the act of the assured at all; and, secondly, because, 
trom the context it was obvious that criminal acts of self-destruction alone 
were contemplated by the parties to the contract ; and that, as it would be 
proved that the deceased was not in a state of mind to be morally respon- 
sible for his acts, the proviso did not apply to his case. This made it 
necessary for me to decide, first, whether the proviso extended to all acts 
of self-destruction by the assured, or only to acts resulting from a criminal 
intention, and also in what way the question of insanity ought to be left to 
the jury. On the part of the defendant it was contended that the terms of 
the proviso, in their fair and ordinary meaning, were large enough to in- 
clude, and were evidently intended to include, all acts of self-destruction, 
whether accompanied by a criminal purpose or not ; while, on the part of 
the plaintiff, it was argued, that if it could be shown that Mr. Borradaile 
was in such a state of mind at the time as to be morally and legally irre- 
sponsible for his acts, the proviso would not apply to this case ; and, as a 
test of his responsibility, the jury were invited to consider whether, as a 
coroner's jury, they could have returned a verdict offelo dese; or if, sitting 
as a petty jury on the trial of Mr. Borradaile for the destruction of the life of 
another man, they could have found him guilty of felony. I ^thought, ri^gec 
that, as the words of the proviso, according to their ordinary accep- ■- . 
tation, were large enough to include all intentional acts of self-destruction, 
whether criminal or not, if the deceased was labouring under no delusion 
as to the physical consequences of the act he was committing — if he knew 
that it was water into which he was about to throw himself, and that the 
consequence of his leaping firom the bridge would be his death — and if he 
voluntarily threw himself from the bridge into the river, intending by so 
doing to drown himself— the question, whether he had been thereby guilty 
of a crime, t^sfelo de se, or whether, if he had at that time destroyed the 
life of another instead of his own, he was in a state of mind to be morally 
and legally responsible for his acts, was irrelevant to the question before 
the jury — that the state of the mind of the assured was only material for 
the purpose of ascertaining whether the act of self-destruction was a volun- 
tary and wilful act, for the purpose of destroying his life. And I so directed 
the jury: but, in order to save the parties from the expense of a second 
trial if the court should think that the terms of the proviso included only 
criminal self-destruction, I left it to the jury, in the terms usually adopted 
in criminal trials, to find whether at the time of throwing himself from the 
bridge, Mr. Borradaile was so far deprived of his reason as to be incapable 
of judging between right and wrong — resemng, by consent, to the plain- 
tiff leave, if necessary, to move to enter a verdict for him upon the whole 
finding of the jury. 

The jury found that Mr. Borradaile voluntarily threw himself into the 
river, knowing, at the time, that he should thereby destroy bis life, and 
intending thereby to do so ; but that, at the time of committing the act, 
he was not capable of judging between right and wrong. 

Upon this finding, the verdict, according to the opinion I had expressed, 
was entered for the defendant, •subject to the leave reserved. The •-•gc^ 
point was argued in Trinity term last, and the court took time to •- 
consider its judgment: and, afler the most attentive and anxious considera- 
tion, I continue to think that the defendant ought to retain the verdict as 
entered for him. The language adopted by the society is certainly not well 
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selected ; because, if taken literally, this case, and all other cases in which 
the work of self-destruction might be effected otherwise than by the kafi<is 
of the assured, would be excluded from the operation of the proviso; 
Tvhile all cases of unintentional self-destruction by the hands of the assured, 
would be included in it But it was very properly conceded by the coun- 
sel for the plaintiff, that the clause must receive a reasonable construction, 
according to the plain and obvious intention of the parties, as collected 
from the whole of the instrument, and, therefore, that the proviso might be 
construed as if the words had been, " if the assured shall die by his own 
act." But then it was claimed on the part of the plaintiff, that the same 
liberal principle of construction should be carried out further, and that such 
acts only should be considered to be within the terms of die proviso, as 
were the result of the free and intelligent will and purpose of the assured 
while his conduct was under the control of his reason and judgment; and 
that the finding of the jury showed that such was not the case with 
Mr. Borradaile. 

In considering this question, I will examine it first, as if that branch of 
the proviso upon which the issue was raised in the pleading, had formed 
the only condition upon which the policy was declared void ; and next, 
in connection with the context, which has been supposed to assist in giv- 
ing the words in (question a limited construction. Looking; simply at that 
branch of the proviso upon which the issue was raised, it seems to me that 
*6581 ^^^ ^"'y qualification that a liberal interpretation *of the words, with 
-' reference to the nature of the contract, requires, is, that the act of 
self-destruction should be the voluntary and wilful act of a man, having at 
the time sufficient powers of mind and reason to understand the physical 
nature and consequences of such act, and having at the time a purpose and 
intention to cause his own death by that act ; and that the question whether 
at the time he was capable of understanding and appreciating the moral 
nature and quality of his purpose, is not relevant to the inquiry, further 
than as it might help to illustrate the extent of his capacity to understand 
the physical character of the act itself. 

It has been argued, on the part of the plaintiff, that, as the very object 
of a life insurance is, to secure a provision for a surviving family against 
the fatal cousequences of decease in the assured, if the act occasioning the 
death can be traced as the result of a diseased mind, the case comes within 
the main scope and object of the contract of insurance. This argument 
would have been unanswerable if the policy had been wholly silent on the 
subject, as in the case of The Amicable Life Insurance Company v. Bolland^ 
Selw. N. P. 10th ed. 1033 ; 4 Bligh, 1^ S. 194 ; 2 Dow, & CI. 1 ; or if 
the proviso had been couched in terms pointed only to acts resulting from 
a criminal intention ; but the very object of a proviso like the present, is 
to take out of the operation of the general terms of the policy, death result- 
ing from causes which would otherwise fall within the general scope of the 
contract, although, ex alnmdanH cauteld^ it also Includes cases which the law 
itself would except, as those of criminal suicide, and death by sentence of 
the law or duelling. As there is nothing, therefore, in the words now under 
examination, taken in their ordinary grammatical sense, either when con- 
•6591 *^^®''®^ alone •or with reference to the nature and object of the con- 
-' tract of insurance, that requires that they should be limited to acts 
resulting from criminal intention, I am of opinion that they ought not to be 
so confined, unless from the context it plainly appears that it was the inten- 
tion of the parties so to limit and qualify them. The only case cited ia 

VOL. XLIV. 44 
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vhich a policy couched in the same tenns has come under legal discussion 
is that of Kinnear v. BorradaUe; but, as the point was not raised in tha*^ 
case, the result ou^ht, I. think, to have no weight as an authority to influ 
ence the court in this. 

It appears, indeed, to me, that, excluding for the present the consider- 
ation of the immediate context of the words in question, the fair inference 
to be drawn from the nature of the contract would be, that the parties in- 
tended to include all wilful acts of self-destruction whatever might be the 
moral responsibility of the assured at the time : for, although the probable 
results of bodily disease producing death by physical means may be the 
fair subjects of calculation, the consequences of mental disorder, whether 
produced by bodily disease, by external circumstances, or by corrupted 
principle, are equally beyond the reach of any reasonable estimate. And 
reasons might be suggested why those who have the direction of insurance 
offices should not chose to undertake the risk of such consequences, even 
in cases of clear and undoubted insanity. It is well known that the con- 
duct of insane patients is, in some degree, under the control of their hopes 
and fears, and that especially their affection for others often exercises a 
sway over their minds where fear of death or of personal suffering might 
have no influence: and insurers might well desire not to part with this 
restraint upon the mind and conduct of the assured, nor to release from all 
pecuniary interest in the continuance of the life of the assured, those on 
whose watchfulness its preservation might depend ; *and rtiey might, r«ggQ 
further, most reasonably desire to exclude from all questions be- 1- 
tween themselves and the representatives of the assured, the topic of crimi- 
nality so likely to excite the compassionate prejudices of a jury, which 
w*ere most powerfully appealed to on the trial of this cause. 

I trust that I shall not be understood as suggesting that any or all of these 
considerations would warrant the court in straining the language of the 
proviso beyond its fair grammatical import. I most fully assent to the pro- 
position that we must ascertain the meaning of the assurers from the lan- 
guage they have employed-. I am only desirous of explaining why I think 
that the more comprehensive and ordinary meaning of the words under 
consideration is in accordance with the probable intention of the parties, 
rather than the more qualified sense contended for on the part of the plain- 
tiff". And, when I find the terms ^^ shall commit suicide," that have been 
popularly understood and judicially considered as importing a criminal act 
of self-destruction, exchanged for terms not hitherto so construed, it may, 
I think, be fairiy inferred that the terms adopted were intended to embrace 
all cases of intentional self-destruction, unless it can be collected from the 
immediate context that the parties used them in a more limited sense. And 
here the strongest part of the plaintifi*'s argument arises, and one upon 
which I express my opinion with the greatest distrust of its soundness, 
when I find it opposed to that of the Ix>rd Chief Justice. But as I feel 
that the parties have a right to demand the expression of my own judgment 
upon the question in litigation, I will give my reasons for thinking that we 
are not warranted by the context in reading the words in question in any 
other than their general and ordinary sense. The proviso runs thus — ^^ that, 
in case the assured shall die upon the seas (except in such passages as ara 
allowed by the *rule8 of the society), or go beyond the limits of r»gg^ 
Europe, or enter into or engage in any naval or military service i- 
^hatsoever, unless license be obtained from a court of directors of the said 
society, or shall die hy his own handsy or by the hands of justice^ or tn con* 
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$equence of a duel^ or if the age of the assured does not exceed thirty-six 
years, or if the assured be now afBicted with any disorder which tends to 
the shortening of life, or if the declaration bearing date kc. contains any 
untrue averment, this policy shall be void." And it has been argued, that, 
as the other two cases included in that branch of the proviso at the bead 
of which the words in question stand, necessarily involve the criminality 
of the act, the meaning of the whole clause may be fairly assumed to ex- 
elude all acts of which a criminal purpose does not form an ingredient. 

The answer that suggests itself to this argument is, that other conditions 
precede and follow this clause which invoh'e no criminality of intention, 
to some of which conditions no such intention could by any fair inference 
be possibly attached, and to others (which are also open to the inference 
arising from the context) the courts of law have decided that no such infe- 
rence does attach. ^ 

If an inference of guilty intention was to be communicated from one 
branch of the proviso to another, no clause would seem so open to such an 
inference as the clause which excepts from the risks of the policy any dis- 
order tending to shorten life, with which the assured was afflicted at the 
date of the policy. And it might surely with equal force at least be 
argued that this clause could only be intended to include disorders of which 
the assured was cognizant at the time ; and yet by the case of Duckett v. 
WUUams, 2 C. & M. 348, 4 Tyrwh. 240, it has been decided that 
*6621 *^^^ clause extends equally to all existing disorders tending to 
^ shorten life, whether the assured was aware of their existence or 
not. And, further, it may be asked, is it so very clear, that, in cases of 
death by duelling, the moral responsbility of the assured at the time would 
form any ingredient in the inquiry? Would not the question now under 
discussion be quite as open in that instance as in this? If so, the argu- 
ment arising from the context is reduced to this, that, as the branch of the 
clause immediately following the words in question, and with which it is 
grammatically most closelv connected (the same verb governing both 
branches), necessarily involves the existence of a criminal mtention, there- 
fore every branch of that clause must be considered as including a similar 
intention. It does not appear to me, that when the whole of the context is 
considered, this argument affords a sufiicient ground for departing from the 
ordinary sense of the words in question by giving them a limited meaning, 
and, one less consistent, as it strikes my mind, with the general scope and 
object of the contract than the larger and more obvious construction of the 
terms would convey. In my opinion, therefore, the rule ought to be dis- 
charged. 

CoLTMAN, J. This was an action on a policy of insurance on the life of 
Mr. Borradaile. The policy contained an exception by which persons 
dying by their own hands, or by the hands of justice, or in consequence of 
a duel, are excluded from the benefits of the policy; and the question was, 
whether Mr. Borradaile died by his own hands within the meaning of the 
exception. 

The death in this case was occasioned bv Mr. Borradaile's throwing 
himself into the Thames. The jtiry returned a verdict for the defendant ; 
and further they found that he (Mr. Borradaile) voluntarily threw himself 
*6631 ^" ^^^ water, knowing at the time that he should thereby destroy his 
-I life, and intending thereby so to do, but that at the time he did so he 
was not capable of judging between right and wrong. 
. In the argument for the plaintiff, it was assumed that this was equivaleoA 
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to a finding that Mr. Borradaile was so far disordered in his intellects astc 
be exempt from criminal responsibility ; and, without any critical examin- 
ation of the terms of the finding, I will suppose the assumption to be cor- 
rect. Supposing, then, that such is the meaning of the finding is the de- 
ceased on that account to be considered not to have died by his own 
hands? It cannot be denied that a party who voluntarily throws himself 
into the water with intent to destroy himself, and is thereby destroyed, falls 
within the words of the exception of the policy. He certainly dies by bis 
o<rn hands, if the exception is to be construed according to the literal im- 
port of the words made use of. 

In construing the meaning of contracting parties, we ought to conclude 
that they mean what they say, unless there is some strong ground for put- 
ting a different sense on their words from that which they naturally import. 
. But it is urged, that, in this case, the words of the exception are not to be 
construed in a literal sense ; for, many cases may be put which fall within 
the literal terms of the exception, which yet cannot reasonably be supposed 
to fall within the intention of the contracting parties ; as, if in a state of 
delirium a man should remove bandages from a vein which had been 
opened, without being aware of the consequences, or should take poison by 
mistake. It may be true that there may be certain acts done by the hands 
of a party which occasion his death, where, such acts not having been 
done intentionally by the party, he, might not be considered as having died 
by his own hands within the meaning of the policy. In such cases, a limi- 
tation not expressed might, perhaps, though not without some violence to 
the •words, be introduced in construing the words of the exception, r»M j 
where such a limitation is necessaiy to give effect to what is as- ^ 
sumed to be the clear intention of the contracting parties ; yet it will not 
follow that a further limitation ought to be introduced in a case where there 
is no sufficient ground for inferring that such a construction is in accordance 
with the intention of the contractmg parties. 

Is there, then, in this case any sufficient ground for inferring the intention 
of the exception to have been, that, in a case like the present, the oflSce 
should be responsible? In my humble judgment the reverse is to be in- 
ferred. The directors of this msurance company, as practical men, must 
be well aware that, if it is to be made a question before a jury between 
them and a plaintiff* in the situation of this plaintiff*, whether the party in- 
sured was of sane mind at the time of his decease, their chance of obtain- 
ing a verdict would be but small. The act of self-destruction would of 
itself be considered as a proof of insanity, and compassion for a distressed 
family struggling with a large an4 wealthy body would in most cases pre- 
vent any calm appreciation of the evidence. I cannot, therefon*, think 
that it was the intention of the oflSce, in framing this exception, to subject 
themselves to liability in any case of voluntary self-destruction. It may 
be said that it was incumbent on the directors of this company to express 
themselves in clear and unequivocal terms. I agree that this is so ; but it 
appears to roe that the words, as they stand in the policy, are of them- 
selves plain and explicit, and that, when words are plain, it then becomes 
the duty of the person who seeks to depart from the literal terms made use 
of, and to introduce a limitation which the words themselves do not im- 
port, to show some clear grounds on which he is entitled to introduce it. 

li was further urged on behalf of the plaintiff], that, at any rate, r#ggc 
to bring a case within the meaning of the exception, there roust be »- 
an intention in the party to die by his own hands ; and it was urg^'d that 
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an insane person could not be considered as having any intention ; that by 
an intention was meant a controllable intention ; that it was like the case 
of a man who should find himself suddenly on the brink of a precipice and 
irresistibly impelled to throw himself down it. But the fact in this case 
does not bear out the argument ; there is no ground for saying that Mr. 
Borradaile acted under any such uncontrollable impulse ; on the contrary, 
the jury have found that he did the act voluntarily, which implies that he 
bad power to do the act or to abstain from it. 

On these grounds, though with that doubt which the difference of opi- 
nion in a high quarter makes me feel in the soundness of my own judg- 
ment, I think that the verdict for the defendant ought to stand. 

TiNDAL, C. J. It appears to me, on the best consideration I can bring 
to this case, that the plaintiff is entitled to the judgment of the court. 

The question is, whether the death of the assured has, by the finding of 
the jury, been brought within the proviso, whereby the policy is made 
void in the several cases therein enumerated ; and it appears to me, upon 
the proper construction of the words of that proviso, the death of the as- 
sured has not been found by the jury to fall within any of the exceptions 
contained in the proviso, and consequently that it is a death covered by 
the policy itself. 

It is to be observed, that the words of the proviso are the words, not of 
the assured, but of the insurers, introduced by themselves for the purpose 
of their own exemption and protection from liability ; both in reason and 
good sense, therefore, no less than upon acknowledged principles of legal 
*6661 ^^"s^i'uc^'o") ^h^y ^i*^ ^o be *taken most strongly against those that 
^ speak the words, and most favourably for the other party ; (See 
Shep. Touchst. 87.) For, it is no more than just, that, if the words are 
ambiguous, he whose meaning they are intended to express, and not the 
other party, should suffer by the ambiguity. Indeed, the words ^' dying 
by his own hands," are words in themselves much wanting in certainty 
and precision ; those words including, if taken literally, many cases of 
death by the hand of the party which are admitted to be without the mean- 
ing and intention of the proviso, and again excluding many cases which 
are admitted to fall clearly within it. Upon a strict construction, accord- 
ing to the very letter of the proviso, every death occasioned by the hand 
of the party would fall within their ran^e, and would be excluded from the 
protection of the policy, whether the mind and intention of the assured ac- 
companied the act, or whether it was death by misadventure only ; as, 
death occasioned by falling on a sword or knife, or the discharge of a gun 
in the hand of the party ; or death inflicted by the hand of the party when 
under the influence of sudden frenzy or d'elusion ; and vet such cases are 
admitted, and justly admitted, not to be within the meanmg of the proviso. 
And, on the other hand, under the same rigid construction, no death by the 
very act of the party himself, by drowning himself, or precipitating himself 
from a height, or suffocating himself, or in the innumerable instances that 
might be put, in which the hand of the party is not the immediate cause 
of the death, could, in strict propriety, be held to fall within the words, 
notwithstanding the act was done intentionally by the assured ; and yet,, in 
all these last-mentioned cases, no doubt can be entertained that they fall 
within the meaning of the proviso. Considerable latitude must conse- 
quently be given to the construction of these words, which are thus used 
,^wvy-| in a metaphorical, not a literal, *sense, in order to arrive at, and 
give effect to the real intention of both the parties * nnd, as the result 
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of the finding of the jury is, that the assured killed himself intentionallj, 
but not teloniously, the short question before us becomes this, whether the 
defendant can make out (for it lies on him to establish the affirmative) that 
the death of the assured under those circumstances falls within the mean- 
ing of the words in the proviso ^^ dyin^ by his own hands." And it appears 
to me that he cannot ; but that, looking at the words themselves, and the 
context and position in which they are found, a felonious IcUUng of himself^ 
and no other, was intended to be excepted from the policy. The words 
of the proviso are, ^^ If the assured shall die by his own hands, or by the 
hands of justice, or in consequence of a duel." Three cases of death, 
therefore, are manifestly intencled to be excepted from the protection of the 
policy — a dying by his own hands, a dying by the hands of justice, and a 
dying in consequence of a duel ; the word ^* die" being prefixed to the first 
member of the sentence only, and over-riding and governing the three 
cases therein specified. Now, the dying in consequence of a duel is a 
dying in conseouence of a felony then in the very act or course of being 
committed by tne assured ; the dying by the hand of justice is a dying in 
consequence of a felony previously committed by him (a); and it appears 
to me, upon the acknowledged rule of construction, viz., noscUur a socUsy 
that the dying by his own hands, the first member of the same sentence and 
the third excepted case, should, if left in doubt as to its meaning, be go- 
verned by the same condition Sis the other two, and •be taken to r»ggo 
mean a felonious killing of himself, that is, self-murder. Upon ^ ^^^ 
what principle of construction shall the two latter cases be confined to a 
dying by, or in consequence of, a felonious act, and the former, viz., the 
dying by his own hands, be open to a double construction, and include not 
only the cause of felonious suicide, which it undoubtedly would, but also 
suicide not felonious? The expression — ^Mying by his own hand," — ^is, 
in fact, no more than the translation into English of the word of Latin ori- 
gin — " suicide :" — but, if the exception had run in the terms " shall die by 
suicide, or by the hands of justice, or in consequence of a duel," surely no 
doubt could have arisen that a felonious suicide was intended thereby ; 
and, if so, ou^t a different construction to prevail because the English 
term is found in the policy instead of the Latin ? 

Looking, therefore, to the words of the proviso, I think they should, b 
legal construction, be taken to except the case of felonious self-destruction 
of the life of the assured, and no other. 

As to the finding of the jury, taking both parts of the finding together, 
perhaps we are not at liberty to draw any other conclusion from it than that 
the jury meant to say that there was no felonious killing of himself by the 
assured : it is not, perhaps, to be taken strictly as a verdict that the deceased 
was non compos mentis at the time the act was committed ; for, if the latter 
is the meaning of the jury, the case would then clearly fall within that de- 
scription which was admitted upon the argument to be without the reach 
of the proviso, viz., the case of death inflicted on himself by the par^ 
whilst under the influence of frenzy, delusion or insanity. But, although 
the jury inform the judge, in answer to his question, " that, at the time of 
committing the act, the assured was not capable of judging between right 
and wrong," which is the test that is frequently applied to the determina- 

(a) Suppose the attainder to be reversed npon error brought by the heir or executor 
of the party executed, the party would still have died by the fumds of justice; but it would 
hardly be contended that, through this wrongful act, in inviHuimum, his family were also 
to be deprived of the benefit of a contract entered iotd by him for their behoof. 
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**6691 ^^^^ ^^ ^^^ question, whether* the party ^charged 
-I compos mentis or not, it may be too much to say i 



was, at the time, 
that such answer 
of the jury necessarily infers that they thought him insane ; particularly 
when coupled also with their declaration that the act was committed volun- 
tarily and intentionally. I draw, therefore, no other conclusion from the 
finding, than that it expresses the opinion of the juiy that the act was not 
feloniously done; and, unless this was the meaning of the jury by their 
answer, excluding as it does the mains animus, that is, the essential cha 
racteristic of felony, I am unable to discover what meaning they had. 

I therefore found the opinion at which I have arrived in this case upon 
the consideration that the insurers intended by the proviso to confine their 
.exemption from liability to the case of felonious suicide only; that, if they 
intended the exception to extend both to the case of felonious self-destruc- 
tion and self-destruction not felonious, they ought so to have expressed it 
clearly in the policy : and that, at all events, if they have left it doubtful on 
the face of the policy whether it is so confined or not, that doubt ought, 
in my opinion, to be determined against them ; for it is incumbent on them 
to bring themselves within the exception, and, if their meaning remains in 
doubt, they have failed so to do. 

It appears, therefore, to me that the judgment in this case ought to be 
given for the plaintiff: but, whilst I express this as my opinion, it is with 
a proper degree of distrust when I perceive it is at variance with that of 
my three brethren, for whose judgment I entertain a most sincere respect 
and deference. I am bound, however, to deliver my own judgment as I 
have formed it ; and I have, at least, the satisfaction of knowing, that, in 
the present instance, if I have arrived at an erroneous conclusion, it can 
occasion no injury. Rule discharged. (a) 

[a) No distinction appears to have been taken in this case between eriminal and eivU 
liability. If an insane person kills a man, he is not criminally liable ; but if he slanghters 
his neishbour's sheep, he is liable; in damages, to the owner. Qiiare, whether he would 
be liable for the consequential damage, to an insurance office which had paid the amount 
of a policy on the life of a person killed by him. 

Although the heir of a person of non-sane memory may be relieved against the alien- 
ation of his insane ancestor; Litt. s. 405, Co. Litt. 247 a; and the executor may avoid 
his contracts; Ikulder v. 8Uk^ 3 Campb. 126; it has frequently been held, that he himself 
cannot avoid acts done by him, or discharge himself from liability to perform his ensage- 
ments, on the ground of mental imbecility, (see Baiter v. Tke Earl of Port$mouthy 5 Barn. 
h Cressw. 170, 7 Dowl. k Ryl. 614, 2 Carr. k P. 180; Sentanee v. Poole, 3 Carr. & P 1 ; 
Browne t. Joddrell, Mood, k Malk. 105, 3 Carr. k P 30,) except where a fraudulent ad- 
vantage has been taken of his imbecility ; Levy v. Baker, Mood. & Malk. 106. n. 

Upon indictments and other proceedings of a criminal nature, the intention with which 
the party accused committed the act proved against him, is the sole test of his amen- 
ability to criminal justice. But in an action of trespass and other civil proceedings, if 
the act be one which the law prohibits, the damage sustained by the party injured, and 
not the intention of the party who does the injury, is the only proper subject of inquiry, 
with the exception perhaps of the few cases in which vindictive damages are allowed to 
be given. See Maton v. Keeling, 12 Mod. 332; Fonblanque's Treat. £q., 5th ed., 47, 48. 
This distinction, which may perhaps be applicable to a case of injury to others resulting 
from self-destruction, appears to be well laid down in the case of Weaver v. Ward, Hob. 
134, which is thus reported : — 

" Weaver brought an action of trespass of assault and battery against Ward. The de- 
fendant pleaded that he was, amongst others, by the commandment of the lords of the 
council, a trained soldier in London, of the band of one Andrews, captain, and so was 
the plaintiff; and that they were skirmishing with their musqnets with powder for their 
exercise in re militari, against another captain and his band ; and as they were so skir- 
mishing, the defendant caeualiter et per infortunium, et contra voluntatem euam, in discharg- 
ing of his piece, did hurt and wound the plaintiff; which is the same, &c. ; absque koe, 
that he was guilty aliter, tive alio modo. And upon demurrer by the plaintiff, judgment was 
given for him; for though it was agreed, that if a man tilt or turney in the presence of 
the kin<;, or if two masters of defence playing; their prizes, kilt one another, that this shall 
be no felony jorifa lunatic kill a man or thelikef because felony must be done anunofdi^ 
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•Sir r. Wilde, Serjt., then prayed'that the case might be turned rm^Q 
into a special verdict, although no leave had *been given for such an ^ 
application. He referred to CoIUtis v. Gwynne^ 9 Bingh. 544, 2 r^g^i 
Moo. & Scott, 540, where a special case was turned into a special I- 
verdict, Gtoyrme v. Bumellj 2 New Ca. 7, 2 Scott, 16, upon the applica- 
tion of the defendant, although opposed on the part of the plaintifis.^a) 

*A. rule nisi was granted; but the cause was ultimately coropro- r^g^o 
mised. ^ 

nico; yet in trapatt^ which tends only to ^ive damaget according to hurt or los», it is not so; 
andj therefore, if a Iwnatie hurt a man^ he shall be answerable in trespass : and therefore no 
man shall be excused of a trespass, (lor this is in the nature of an excuse, and not of a 
justification ^roti/ ei bene iicuit,) except it may be judged utterly without his fault." 

In Cro$n v. Andrewiy Cro. £i. 622, it was held that an innkeeper is not excused from his 
common law responsibility for the safe custody of the goods of a guest, by reason of hi* 
being of non-sane memory. And see Dickenton v. Watton^ T. Jones, 205 j Underwood w, 
HewBon^ I Stra. 596. ; Kemot v. Nortnan, 2 T. R. 390 ; NtUt v, Vemey^ 4 T. R. 121. 

(a) In CoUint v. (hoynne^ the special case, which had been settled by Alderson J., before 
whom the cause had been tried at the London sittings after Trinity term 1831, was argued 
in this court in Easter term, 2 W. 4, (1832.) The court took time to consider of their judg- 
ment, and in Hilary term, 3 W. 4, (17th January 1833,) judgment was pronounced for the 
plaintiff. • 

The verdict having been entered on record, and judgment signed, upon th^ special case, 
Wilde, Serjt., in Easter term, 3 W. 4, (27th April 1833,) moved for leave to set aside the 
judgment and verdict, and to turn the special case into a special verdict, in order to enable 
the defendant to take the opinion of a court of error. 

The applicaiion was supported by the following aAidavit of the defendant. 

"Lawrence GMrynne^of,&o. maketh oath, and saith that Richard Bigg was a collector of 
taxes for the parish oi Bethnall Green, Middlesex, for the year ending the 5th of April 162S| 
and, at the expiration thereof, was a defaulter to the amount of 693/. And this deponent 
saith that notwithstanding such default, he was re-appointed collector for the following 
year; and this deponent then, for the first time, became one of his sureties; but no nctice 
was given him of the deficiency in the former year. And this deponent further saith 
that he has been informed, and believes that the commissioners of the said district did 
not, during any part of the said years of collection, examine the said Richard Bigg, upoa 
oath or otherwise, as to the state of his accounts, nor did they make any order for pay 
ment to the receiver general, nor did they sell his property, but allowed the same lo be 
sold by public auction, notwithstanding, as this deponent has been informed by Thomai 
Botright, a collector of taxes for the parish of Shorcditch, that he. the said Thomas Bot* 
right, about a week before the sale by auction of the said Richard Bigg's goods, did 
attend the board of commissioners sitting in Osborn Street, and delivered to Mr. Charles 
Lush, the senior clerk to the said commissioners, who was sitting by Mr. Collins, the 
chairman, and one of the plaintiffs, a printed catalogue of such intended sale by auction, 
and recommended him to look out. And this deponent saith that at the trial of this 
cause, the learned judge submitted the following questions to the jury, who returned 
their verdict thereon in writing as hereinafter mentioned. First, whether Richard Bigg, 
paid over to the receiver general the whole sum collected by him upon the accounu 
of the years 1828 and 1829. Secondly, whether he paid those sums all to the account 
of 1828 and 1829, or, if not, how much of these sums did he pay to the account of the 
preceding year or years. Thirdly, whether he had any lands or houses after the default 
made, which could have been seized and sold, and the value. Fourthly, goods in like 
manner, and value. Fifthly, whether the commissioners had notice that Bigg had these 
lands or goods. Sixthly, whether Bigg absconded. Seventhly, whether any fraudulent 
misrepresentation that Bigg had truly collected and paid over the sums assessed in former 
years, was made to Dr. Gwynnc, whereby he was induced to enter into the bond. — We 
find, first, that Richard Bigg paid over to the receiver general all the sums received by 
him for the assessment of the years 1828 and 1829. Secondly, that he did not pay all 
these sums to the service of the years 1828 and 1829, and that the sum of 2430/. was paid 
to the service of that year, and 603/. to that of former years. Thirdly, that Richard Bigg 
had lands or houses after the default, of the value of 121/., which could have been seiaeed 
and sold. Fourthly that he had goods in like manner of the value of 200/. and upwards 
at the time of the default, which could have been seized and sold. Fifthly, that the 
commissioners had not notice of the possession of houses or lands on the part of Richard 
Bigg, but they had reasonable grounds for believing that he possessed household goods 
at the time of the default. Sixthly, that he absconded. Seventhly, that no fraudulent mis- 
representation was made to Dr. Gwynne by the commissioners to induce him to execute 
the bond. Whereupon the learned judge directed a verdict to be entered for the defendant, 
and stated *that the plaintiffs would be at liberty to move the court thereon, rAM* 
and also stating that the question would be open to the parties upon a special ver- l^'"* 
diet or to that effect, to which no objection was made. And this deponent further saith 
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that no entry was made Upon the record of the proceedings at nisi pnns. And this de- 
ponent further saith, that in the following Michaelmas term the plaintifis' counsel moved 
to set aside the verdict, and enter a verdict for the plaintiffs, upon which the court 
directed a special case to be stated between the parties; upon which, afler hearing 
counsel on both sides, the court pronounced Judgment in last Hilary term, directing that 
judgment should be entered for the plainti£[s for the sum of 693/. on the third breach. 
Ancf this deponent saith, that the record thereupon made up does not contain the special 
findings of the jury, but, on the contrary, all the issues are there found for the plaintiffs. 
And this deponent further saith, that he has sued out a writ of error in this cause, but he 
is advised, that, unless the judgment of the court be turned into a special verdict, he 
will not be enabled to prosecute his appeal. And lastly, this deponent saith, that no 
re-assessment has taken place on account of the deficiency in question, notwithstanding 
the lapse of time that has taken place ; and this deponent has good reason for believ- 
ing that the accounts have passed the Tax Office, and are returned into the Treasury, 
and that it is not intended to re-assess the parish in question. 

The court granted a rule nisi, which was drawn up in the following terms : — 
In the Common Pleas. 

Colfins and ofhtrs v. Gwytmey Saturday, 27th of April. Upon reading the affidavit of 
Latprence Gteynm, Esq., the defendant, It is ordered, that the plaintiffs, upon notice of this 
rule, to be given to them or their attorney, shall show cause to this court, on Wednesday 
next, why the judgment and the entries of the verdicts upon the several issues in this 
cause should not be set aside, and why, instead thereof, a special verdict should not be 
entere<l or u'hy the verdicts found upon the several issues, should not be entered according 
to tfje notes of the judge who tried this cause; and why the defendant should not oave 
six clays to transcribe the record after this rule shall have been disposed of. 

In the same term after cause had been shown by Taddy, Serjt. for the plaintiffs, and 
Wilde, Serjt. had been heard for the defendant, the rule was made absolnte in the follow- 
ing terms: — 
In the Common Pleas. 

Coltim and others v Cfwynne, Wednesday, 8th of May. Upon reading a rule made in 
this cause on Saturday, the 27th day of April last, and upon hearing counsel on both sides, 
ir in ordered that the judgment signed upon the postea in this cause, be set aside, and the 
roll nnd postea amended, oy entering thereon a special verdict, to be settled by the Hon- 
*fi741 ^""'^^^^ ^^' Jiistice Alderson,each * party to be at liberty to submit to the said 
I Mr. Justice Alderson the form of the said verdict : and it is ordered that the time 
for the defendant to transcribe the record in this cause be hereby enlarged until six 
days after the same shall have been perfected by the entry of final judgment upon the 
special verdict hereinbefore mentioned. 

It has been considered necessary to set out the niles and the affidavit upon which the 
rule nisi was obtained, because the arguments of counsel are not given by any contem- 
poraneous reporter, and the decision appears to be of considerable importance, as show- 
ing that the court has exercised the power of directing an entry upon the record of the 
finding of the jury, although that finding had originally taken the form of a special case; 
and also because in reporting the argument in the Exchequer Chamber upon the special 
verdict brought then by writ of error one report states that the rule was made absolute 
by eofuent^ 2 Scott, 332 ; while Mr. Bingham, in his report of the case in error, passes over 
in silence all the circumstances attending the alteration of the special case into a special 
verdirt. 

It was not likely that the plaintiffs' counsel would cofuetU to reopen the case, after a 
decision by which his clients had obtained judgment for 693/. and their costs of suit. The 
necessity for the strenuous resistance made by Taddy, Serjt., to the defendants' applica- 
tion, was evidenced by the circumstance that the decision which be had to support was 
contrary to the iinpression entertained by the learned judge who tried the cause, and 
that, although the judgment of the court of Common Pleas was affirmed by a majority of 
four jud£res against tliree in the Exchequer Chamber, it was finally reversed in the house 
of Lords'; 1 West's Reports in Dom. Proc. 342. 

And see 7 Bingh. 423 ; 9 Bingh. 544 ; 2 New Cases, 7 ; 6 New Cases, 453 ; 5 Moore & P. 276; 
2 Moore & Scott, 640, 775; 1 Scott, N. R. 711, antd, Vol. I. 938, ant^ Vol. III. p. 374, n. 
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An interim ordered by a commissioner of bankrupt for the protection of an insolvent 
(under 5 k 6 Vict., c. 116, s. 1.) if in the form prescribed in the rules promulgated by 
the judges and rommissiono#s of the court of bankruptcy, (under s. 13,) is sufficient, and 
ncerl not show on the face oi it the jurisdiction of the commissioners to make such order. 

A defendant having been arrested after such an interim order had been in fact made, 
(but before notice to the sheriff or the plaintiff,) this court ordered his discharge, aU 
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thongh the jurisdiction of the commiMioner did not appear, either by the order itself or 
the affidavits upon which the application to this court was made ; but thej refused to 
. give costs against the »beriff or against the plaintiff. 

Bompas, Serjt., on a former day in this term (3d May) obtained a rule 
calling upon the plaintiff and the sheriff of the county of Montgomery, re- 
spectively, to show cause why the defendant should not be discharged 
forthwith out of the custody of the said sheriff, and why the plaintiff and 
the said sheriff, or one of them, should not pay to the defendant or his 
attorney his costs of, and occasioned by, the application. 

The application was made under the 5 & 6 Vict., c. 116(a), upon the 
affidavits of the defendant, his attorney, and the agent of such attorney. 

*The affidavit of the defendant stated that he had duly petitioned rec^g 
the district court of bankruptcy at Liverpool that his estate might ^ 
be administered and that he might *be protected from process pur- r«^«7 
suant to the statute ; that he had duly obtained the interim order for *- 

(a) Sect. 1, after reciting that " it is expedient to protect from all process against the 
person such persons as have become indebted without any fraud or gross or culpable 
negligence, so as nevertheless their estates may be duly distributed among their credi* 
torSj'^enacts, ^' that, if any person, not being a trader within the meaning of the statutes 
now in force relating to bankrupts, or if any person being such trader, but owing debts 
amounting in the whole to less than 300/., shall give notice, according to the schedule to 
this act annexed, to one-fourth in number and value of his creditors, and shall cause the 
same notice to be inserted twice in the Gazette and twice in some newspaper circnlating 
within the county wherein he resides, he may present a petition for protection from pro- 
cess to the court of bankruptcy, if he has resided twelve calendar months in London or 
within the London district, or to the commissioner of bankrupt in the county within 
whose district he may have resided twelve calendar months, which petition shall have 
annexed to it a full and true schedule of his debts, with the names of his creditors, and 
the dates of contracting the debts severally ; the nature of the debt, and the security (if 
any) given for the same, and also of the nature and amount of his property, and of 
the debts owing to him, with their dates, and the names of his debtors, and the nature 
of the securities (if any) which he may have for such debts, and which petition shaUalso 
set forth any proposal which he may have to make for the payment, in whole or in part, 
of his debts; and it shall thereupon be lawful for the judge or commissioner of the court 
of bankruptcy to whom, by any order of the court, as hereinafter provided, the same shall i 

be referred, or for the commissioner in the county to whom the petition shall be pre- | 

sented, to give, upon the filing of such petition, a protection to the petitioner from all , 

process whatever, either against his person or his property of every description, which 
protection shall continue in force, and all process be stayed until the appearance of the I 

petitioner in court, as hereinafter provided; and upon the presentation of any such peti- I 

tion all the estate and efiects of the petitioner shall forthwith become vested in the offi- { 

cial assignee, who shall be nominated by the commissioners acting in the matter of the 
said petition ; and such official assignee shall and may forthwith take possession of so 
much thereof as can be reasonably obtained and possessed without suit ; and the said 
ofhcial assisnee shall hold and stand possessed of the same in like manner as official as- 
signees hold and possess estates and efiects under and by virtue of the statute relating to 
bankrupts." 

Sect. 2, provides ^ that nothing herein contained shall be held or construed to hinder 
or prevent the said insolvent from being arrested or held tO bail under the authority of 
any judge's order for that purpose, in like manner as may now by law be done, notwith- 
standing any protection which may be granted under the authority of this act." 

Sect. 13, enacts, **that it shall be lawful for the judges and commissioners of the conrt 
of bankruptcy, or any four of them, to make such orders, rules and regulations as they 
shall think fit for the better carrying this act into execution, and particularly for regu- 
lating and appointins; the duties of the official assignees and of the other assignees;, the 
auditing of their accounts ; the collecting the debts and the realizing the estate and edicts 
of the petitioner; an«l the notification of the time of hearing petitions or motions in the 
Oazette or otherwise; whicR orders, rules and regulations shall, upon being approved by 
the Lord Chancellor. Lord Keeper or Lords Commissioners of the Great Seal, be laid 
before both houses of parliament within fourteen days from such approval, if parliament 
be then sitting, or if not, within fourteen days from the commencement of the next ses* 
sion of parliament, mid shall in the mean time, nnd from the date of such approval, be 
binding upon the commissioners in the county, and upon all other persons whatever, 
until such time ns either hoii^e of parliament shall make some resolution in whole or i** 
pan disapproving the same." 
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protection, bearing date the 24th of April, 1843; that he was on the 27th 
of April taken in execution under a ca, sa. at the suit of the plaintiff, and 
that he was then a prisoner in the custody of the sheriff of Montgomery. 

The affidavit of the defendant's attorney stated that the defendant, hav- 
ing been resident twelve months within the jurisdiction of the Liverpool 
district court of bankruptcy, and having given the requisite notice of his 
intention to present his petition, and that the time when the petition should 
be heard was advertised in the London Gazette and in the newspapers in 
the notice mentioned, to one fourth in number and value of his creditors ; 
and having caused the sama notice to be inserted twice in the London 
Grazette, and twice in a newspaper circulating in the county in which the 
defendant resided ; the deponent, as attorney for the defendant, on the 24th 
April attended the said district court with the defendant's petition and 
schedule ; a copy of the notice, with affidavit of the due service thereof; 
two numbers of the London Gazette, and two numbers of the said news- 
paper, containing the insertion of the said notice respectively, and with an 
affidavit of the defendant's signature to the petition and schedule ; where- 
upon the court examined the same, and being satisfied as to the correct- 
ness of the petition, and of the said several paper writings, and that the 
notices and advertisements had been given according to the statute, directed 
*6781 ^^ ^^^ petition and ^'writings to be filed in the said district court ; 
^ and the deputy registrar filed them accordinglv ; and the court there- 
upon nominated an official assignee, and appointedf the 26th of May for 
the first examination of the defendant; and C. P. Esq., one of the commis- 
sioners for the said district court, thereupon granted and allowed an interim 
order for the defendant's protection ; and that a true copy of the defendant's 
mtention to present his petition to the said district court was, on the 17th 
April, delivered to the plaintifi*. 

A copy of the petition was annexed to this affidavit, as follows: — 
" To the Liverpool District Court of Bankruptcy. 

<<The humble petition of Jeremiah WooUey, the younger, of Wigdwr, 
in the parish of Llandinam, in the county of Montgomery, farming bailiff, 
heretofore a farmer, 

** Showeth, 

" That your petitioner is not a trader within the meaning of the statutes 
now in force (a) relating to bankrupts : 

•6791 *" 7^^^ petitioner has resided twelve months (6) within the 

I district of tnis honourable court, that is to say, at Wi^wr, in the 
parish of Llandinam, in the county of Montgomery : 

(a) These are the words of the 5 & 6 Vict., c. 116, s. 1. But the word " now'' in the 
statute would) in strictness, refer to the day on which the bill receiyed the royal assent, 
▼iz. 12th of August, 1842 ; whereas the word " now'^ in the petition would apply to the 
laws in force at the time the petition was signed. The commissioners of bankruptcy 
hare held that a party is entitled to the benefit of the act. who, although he does not 
carry on any trade which was within the former statutes of bankruptcy, does carry on a 
trade within the 5 & 6 Vict., o. 122, inasmuch as that statute, though it received the royal 
asseht on the same day (the 12th of August 1842,) did not oome into operation until the 
1 1th of November following. According to this construction of the statute, the language 
of the petition should not have been, "now in force," but ** which were in force at the 
time of the passing of a certain act of parliament, made &c. *and intituled, &c." But by 
the 7 & 8 Vict., c. 96, a form of petition is ^iven containing the words " the statutes now in 
force :" the truth of the allegations in which petition must, as before, be verified by the 
afHdavit of the petitioner. This seems to be tantamount to an enactment that the party 
to be discharged under that act, must be a person who is not a trader within the mean* 
ing or the acts which are in operation at the time the petition is presented. 

{b) The petition here follows the words of the statute 5&^6 Vict., c. 76, s. 1, but in the 
form of petition given in the schedule the words are " months patt^^^ meaning probably, 
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" That your petitioner has become indebted, without any fraud or gross 
or culpable negligence, to divers creditors, whose names are inserted in the 
schedule marked, &c. to this his petition annexed : 

^' That your petitioner has given notice to one fourth in number and 
value of such creditors, that is to say, to the several creditors to whose 
names the word ^ notice^ is annexed in the said schedule, of his intention to 
present this petition, and has caused notice thereof to be inserted twice in the 
London Gazette, that is to say, on Friday the 14th day of April, and Tues- 
day the 18th day of April, instant, and twice in the Shrewsbury Chronicle 
newspaper, that is to say, on Friday the 14th day of April, and Friday the 
21st day of April, instant; as by the said gazette and newspapers will 
appear (a): 

*" That the schedules marked respectively, &c., to this petition r»ggQ 
annexed, contain a full and true account of your petitioner's debts, '- 
with the names of his creditors, and the dates of contracting the debts seve- 
rally, the nature of the debt, and the security (if any) given for the same, 
and also the nature and amount of his property, and of the debts owing to 
him, with their dates, and the names of his debtors, and the nature of the 
securities (if any) which he has for such debts : 

^' That your petitioner, being unable to pay and satisfy such debts, is 
desirous that his estate should be administered under the protection and 
direction of this honourable court: 

^' That your petitioner is ready and willing to be examined from time to 
time touching his estate and effects, and to make a full and true disclosure 
and discovery of the same : 

'' Your petitioner therefore prays that ;^our petitioner may be protected 
from all process whatever, either against his person or his property of eveiy 
description, and that your petitioner may have such further and other relief 
as by the statute made in the parliament holden in the fifth and sixth years 
of the reign of Her present Majesty, intituled, &c., is provided, and this 
honourable court shall think fit : 

" And your petitioner will ever pray, &c." 

The affidavit of the agent stated that he did, on the 27th of April, after 
the defendant had been arrested, but before he was taken to prison, per- 
sonally serve the sheriff's officer, or bailiff, making the arrest, and also the 
plaintiff, with true copies of the said interim order, at the same time pro- 
ducing the original ; and that after such service he demanded the discha^ 
of the defendant, but that the sheriff's officer refused to discharge him ; 
and that he requested the plaintiflT to give his authority •for such r^ggi 
discharge, but that the plamtiff refused to do so, and said he would ^ 
place every obstacle that he could, in the way of the defendant's obtaining 
the benefit of his petition under the act. 

A copy of the interim order was annexed to this affidavit, as follows :— 

*^ months laii paU?^ The statement in this petition would appear to be satisfied by a 
residence during the first twelve months of the petitioner's life, or, as it appears to have 
been held at Basinghall street, by a residence of twelve months at various intervals. 

(a) Notice is not require to be eiyen to the ddainmg creditor; though it U required to 
be given to one fourth of the creditors in number and value, of the debtor's selection. 
That notice has been given to the creditors mentioned in the petition, rests, however, 
upon the assertion of the petitioner, the truth of which cannot be inquired into until aftei 
his discharge, nor then, unless he choose to appear, when the period mentioned in the 
interim order, — or, in other words, during which his person and goods are protected 
against all process, — ^has elapsed. 
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"In the Liverpool District Court of Bankruptcy. 

"At Liverpool, the 24th day of April, 1843. 

"In the matter of the petition of Jeremiah WooUey the younger, of Wig- 
dwr, in the parish of Llandinam, m the county of Montgomery, farming 
baiiifT, heretofore a farmer, an insolvent debtor. 

"Be it remembered, that the above named Jeremiah Woolley having 
presented a petition to this honourable court, under the provisions of an act 
of parliament passed in the parliament holden in the fifth and sixth years 
of the reign of Her present Majesty, intituled "An Act for the Relief of 
Insolvent Debtors," and such petition having been this day filed in court, 
a protection is hereby given to the $a\^ J. W. from all process whatever, 
except as hereinafter mentioned, either against his person or his property 
of every description, which protection shall continue in force, and all pro- 
cess (except process for arresting or holding him to bail under the autho- 
rity of a judge's order for that purpose) be stayed, until the 26th day of 
May, at 11 o'clock in the forenoon, being the time appointed for the ap- 
pearance of the said J. W. at the Liverpool District Court of Bankruptcy 
at Liverpool, and for the first examination of the said J. W. according to 
the form of Uie said act. 

(Signed) C. P., Commissioner." 

Mannings Serjt., on a subsequent day (9th May) showed cause, and 
BompaSy Serjt., was heard in support of the rule. 

*6821 ^'I'l^cir arguments are so fully stated and commented upon in the 
^ judgment of the court, that it is not necessary to repeat them here. 

Cur. adv. vult. 

TiNDAL, C. J. now delivered the judgment of the court. 

This was a rule calling upon the plaintifi' and the sheriff of the county 
of Montgomery to show cause why the defendant should not be discharged 
out of custody, and whj the plaintiff and the sheriff, or one of them, should 
not pay the costs of this application. The rule was obtained upon affida- 
vits stating that the defendant had by petition (a copy of which is annexed 
to one of the affidavits) applied to the Liverpool District Court of Bank- 
ruptcy, praying that his estate might be administered, and that he might be 
protected from all process, according to the provisions of the statute 5 & 6 
Vict., c. 116 ; and that, upon filing his petition, he had duly obtained the 
interim order of protection, also annexed to the affidavit. This interim 
order, bearing date the 24th of April, 1843, after reciting that the defend- 
ant had presented a petition to that court under the provisions of the sta- 
tute, and that such petition had been filed, gives a proteation to the defend- 
ant from all process whatsoever (except process to hold to bail under a 
judge's order), and directs that such protection shall continue in fc^rce, and 
that all process shall be stayed, until the 26th of May then nexi, being 
the time appointed for the defendant's appearance and examination at the 
District Court of Bankruptcy, according to the form of the act. The affi- 
davit further states, that the defendant was afterwards, on the 27th of 
April, taken in execution by the sheriff of Montgomery, under a writ of 
capias ad saUsfaderulumy at the suit of the plaintiff Marsh ; and that the 
*6831 ^"^^'^^^ order of protection was afterwards *produced, and a copy 
J of it served upon the sheriff's officer, who was thereupon required 
to release the defendant out of custody, but refused to do so ; and that the 
plaintiff, upon application afterwards made to him for an order for the de- 
fendant's release, refused to interfere ; and that the defendant still remained 
ui tne custody of the sheriff. 
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by affidavit or otherwise, of the truth of the petition, before that time. We 
think that it is enough for the defendant to show that the order for protec- 
tion was issued before the day of the arrest. It is unnecessary, therefore, 
for us to make any further remarks on the . many defects in the present 
affidavits, which were pointed out in the course of the argument. 

The only remaining question is, upon what terms the defendant ought 
to be released. He asks, •that either the plaintiff or the sheriff shall pay 
the costs of this application. Such a term it would be manifestly unjust to 
impose upon the sheriff, who was ignorant of the existence of the oixler of 
protection at the time of the arrest, and who, if he had afterwards released 
his prisoner upon the production of the order, might have rendered himself 
liable to an action for an escape if it had eventually appeared that the com- 
missioner had no jurisdiction to grant the protection ; for, as the object of 
the legislature sfiems to have been to afford protection from subsequent ar- 
rest, and not to release debtors already in custody, it has provided no in- 
demnity for the sheriff in such a case as the present. And it is difficult to 
see how the sheriff could defend himself in an action for an escape, if the 
statements in the defendant's petition should eventually prove to be untrue. 
This difficulty is provided for by the 117th section of the statute 6 G. 4, 
c. 16, in the case of bankrupts, and by the eighty-first section of the 7 G. 
4, c. 57, in the case of insolvents (a) ; *and the peril in which a r*goo 
sheriff would be placed by discharging an insolvent, even under ^ 
the general power given to the commissioner by the latter act, without the 
protection of such a clause of indemnity, is pointed out by the judges of 
the court of Queen's Bench, in the case of Saffery v. JtmeSy 2 B. & Ad. 598, 
a peril w^hich would be much more obvious in this case, where no power 
is given to the commissioner to order the discharge of an insolvent already 
in custody. If the order had been produced at the time of the arrest, the 
question might have assumed a different character. 

With respect to the plaintiff, he seems to have been also ignorant, at the 
time of the arrest, that any order of protection had been obtained by the 
defendant ; and, indeed, it does not appear that the order had at that time 
reached the defendant ; and, when the plaintiff was afterwards applied to 
for an order to liberate the defendant, he was placed in this difficult — 
that, if he had given the order, and the defendant had been liberated, and 
had afterwards failed to make out the allegations in his petition, the com- 
missioner's order would have been void ; and the liberation of the defend- 
ant by the act of the plaintiff would have been a bar to all future remedies 
under his judgment. The plaintiff had issued his process in the usual 
course ; and he was not bound to interpose', and to decide whether the de- 
fendant was entitled, or was not entided, to his release. 

We are therefore of opinion that the rule for the discharge of the defend- 
ant out of custody should be made absolute, but without costs. 

Rule absolute accordingly. (6) 

reacli of his creditors, and of withdrawing from the jurisdiction of the commissioner who 
granted the order, will be disproved. 

(a) Re-enacted by 1 & 2 Via., c. 110 , «. 110. 

\b) And see the 7 & 8 Vict.^ c. 96, amendini; the 5 & 6 Fitt., c. 11(L but which also 
nifikes no proyision for ascertaining, previously to the discharge of the petiiioner, the 
truth of the aUegations contained in the petition. 

See also remarks on these statutes in the Law Review for November, 1844. (No 1.) 
Art XIV. 
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The defendant was served with a copy of a writ of summons to appear in the Queen's 
Bench, tested by the Lord Chief Justice of the Common Pleas. At the time of the 
service, and also when served with notice of declaration in the Common Pleas, the de- 
fendant said that he would see the plaintiff and arrange about paying the debt : 

Heldy that he thereby waived the irregularity. 

HdlcombCj Serjt., od a former day in this term, (21st April,) obtained a 
rule calling upon the plaintiff to show cause why the affidavit of service of 
the writ of summons, the appearance entered by the plaintiff, the notice of 
declaration, and all subsequent proceedings, should not be set aside. 

It appeared from the affidavits upon which the rule was obtained, that 
on the 3d of April, the defendant was served with a copy of a writ of 
summons, dated the 31st of March, bv which he was commanded to enter 
an appearance in the court of Queen's Bench, in an action on promises, 
and tested in the name of the Chief Justice of this court. An appearance 
was entered for the defendant in the court of Queen's Bench. (It did not 
appear when this was done.) On the 11th of April the defendant was 
served with a notice of declaration in thb court. 

Sir T. WUdej Serjt., now showed cause, upon an affidavit stating that, 
when the copy of the writ of summons was served upon the defendant, he 
said he would see the plaintiff and make an arrangement for the payment 
of the debt. On the 1 1th of April, (the same day on which the defendant 
was served with notice of declaration,) the plaintiff caused an appearance 
to be entered for the defendant, in tkis court, according to the statute ; on 
which day, the defendant again said he would see the plaintiff and arrange 
the payment of the debt and costs. On the 19th of April the defendant 
took out a summons to set aside the notice of declaration and all subsequent 
proceedings, for irregularity. This summons was attended and heard be* 
*6901 ^^^^ Maule, J., on the 20th, when it was 'dismissed without costs, 
J upon the ground that the defendant had waived the irregularity ; 
and at the request of the defendant, four days' further time to plead was 
given to him. 

The learned serjeant admitted that the copy of the writ of summons was 
irregular ; but contended that the application to set it aside should have 
been within the time of appearance, and before the defendant had taken 
any fresh step ; R. H. 2 Will. 4, r. 33 ; Smith v. Clarke^ 2 Dowl. P. C, 
218 ; T)/ler v. Green, 3 Dowl. P. C. 439 ; Child v. Marsh, 3 M. & W. 
433, 6 Dowl. P. C. 576.(a) [Eeskine, J. It has been decided that allow- 
ing the plaintiff to enter an appearance is not a 'Afresh step" on the part of 
the defendant, within the meaning of the R. H. 2 Will. 4.](&) The de- 
fendant here has taken a fresh step by obtaining time to plead, whereby he 
, has clearly waived the irregularity ; and he has also done so by his pro- 
mise to see the plaintiff and arrange the debt ; Bawes v. Krughty 1 Bingh. 
132, 7 J. B. Moore, 461 ; Lloyd v. Hawkyard, 1 M. & R. 320. 

Halcombey Serjt., in support of the rule. The service of the copy of the 
writ of summons was not a mere irregularity within the R. H. 2 Will. 4 ; 
it was an absolute nullity, which could not be waived. In ERnton v. Ste^ 
vensy 4 Dowl. P. C. 283, the defendant, on the 8th of August, was served 

(a) See Fifnn v. Kemp, 2 Dowl. P. C. 620, 4 Tyrwh. 990 ; Rutty ▼. jirlmr, 2 Dowl. P. C. 
36; Edwarda v. CoUim^S D. P. C. 227. 

(b) See Chalktey v. Carter, Tyrwh. k 6r. 210, 4 Dowl. P. C. 480; Dmrit ▼. Skerhck, 7 
Dowl. P. C. 530. 

VOL. JLUY. 46 2 H 
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with a copy of a writ of summons, directed to him by a wron^ name ; on 
the 30th he was served with a notice of declaration, in which he was 
properly described: upon an application to set aside the declaraiion 
and notice, and all subsequent proceedings, for irregularity, it was held 
*that the application was not too late, bein^ made before the w%^t 
time for pleading had expired. The extended time for pleading in I- " 
this case expired on the 21st, on which day the rule nisi was obtained. 
He also cited Moffat v. Carter, 2 ii.R.lb] HUl v. Parker , 2 Chitt. R. 
166 ; and Jfewnham y. Hanny, 5 Dowl. P. .C. 259. The mere asking for 
time to settle the action will not waive an irregularity ; ^Snon., 1 Dowl. P. 
C. 23 ; nor will an acquiescence in the decision of a judge at chambers; 
MDaugaU v. Mcholk, 3 A. & £. 813, 5 N. & M. 366 ; Wright v. Skin- 
ner, 2 C. M. & R. 746 ; Tyrwh. & Gr. 69, 4 Dowl. P. C. 727. In Top- 
ping V. FugCj 5 Taunt. 330, where a plaintiff having served an irregular 
process, the defendant gave him notice of the irregularity, and told him 
that if he proceeded thereon, he, the defendant, would move to set aside 
the proceedings, it was held that this was an exception to the ordinary 
rule, that the party applying to set aside irregular proceedings must come 
before the other party has taken any further step in the cause. 

TiNDAL, C. J. As re^rds the waiver on the part of the defendant, by 
promising to see the plaintiff and arrange the debt with him, I do not see 
how this case can be distinmshed from Ratoes v. Kmgkty and lAoyd ?. 
Haxokyard, The cases which are referred to in a note to the latter case — 
^Amw., 1 Chitt. R. 129, and Lowes v. Clarke, 2 Chitt. R. 240— are also 
in point. Upon this ground, therefore, I am of opinion that the rule must 
be discharged. 

CoLTMAN, J. The cases of Rawes v. Kfdghty and lAoyd v. Hawkyard, 
are founded upon reason. By a promise to pay the debt, the plaintiff is 
lulled into ^security, and is prevented from looking curiously into r^ggo 
the proceedings. I- 

Erskine, J. concurred. 

Maule, J. I agre^ with the rest of the court in thinking the rule should 
be discharged, though it may be hard upon the defendant, as he has no 
opportunity of answering the plaintiff's affidavit But that cannot be 
helped. The irregularity in the copy of the writ of summons was waived 
by the promise of the defendant, which implied a knowledge on his part 
that a suit was pending, and that he had no defence. Rawes v. Knight is 
a sufficient authority upon that point. In Uoyd v. Hawkyard, the judg- 
ment of the court does not appear to have proceeded on the ground of the 
promise or admission by the defendant. The marginal note to that case is 
as follows : — " Where the service of a writ is irregular, but the defendant, 
on receiving notice of declaration, says, * It is all risht, I will call and set- 
tle the debt and costs,' the irre^larity is waived." But the court, in 
giving judgment, said, *^ The principle is a sound and plain one, (hat 
where a defendant means to take advantage of an irregularity in point of 
form in the plaintiff's proceeding, he must act promptly, and not, by lying 
by, lure the plaintiff on to incur increased expenses." So that they woulu 
appear to have decided the case upon the ^und of delay, and not upon 
the waiver by the defendant's promise, which no promptitude on his part 
in applying to the court could have got over. Rule discharged. 
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Where a cause was entered as a ipeeialj'ury cause, but was taken in the defendant's ab- 
sence and tried by a common jury, as an undefended cause, the court set aside the trial 
and verdict, with costs. 

Sir T. WUde^ Serjt., on a former day in this term, (21st April,) applied, 
on the part of the defendant, to set aside the trial and verdict in Uiis cause, 
and to have a new trial, with costs. 

It appeared from the affidavit upon which the motion was made, that 
issue was joined in the cause on the 4th of May, 1842, when notice of 
trial was given for the sittings for Middlesex after the then next Trinity 
term; that the plaintiff, on the 13th of May, obtained a rule for a special 
jury, which jury was afterwards struck and reduced, and that the cause 
was set down as a special jury cause ; that, in consequence of the plain- 
tiff's not having lodged the record, the cause was stmck out of the paper 
by the marshal ; that notice of trial was again given by the plaintiff on 
the 16th of January last, for the sittings after the then present Hilary term, 
and the cause was ajgain set down as a special jury cause ; that shortly 
afterwards the plaintiff's attorney informed the defendant's attorney that an 
application was about to be made on behalf of the plaintiff for leave to 
strike the cause out of the special jury list, and to have the same tried by 
a common jury, but the defendant's attorney answered that he should 
oppose the application, and nothing was done thereupon; that, at the 
sittings after Hilary term, the cause was the last but two in the special jury 
list ; and that on the 9th of February notice was given by the court that only 
two special jury causes (of which this was not one) would be taken on the 
following day;. but that on the next day the cause was called on in the 
absence of the defendant's attorney and of any person on the defendant's 
*6941 ^^^^'^9 ^^^ ^^^^^ ^y *^ common jurv as an undefended cause, when 
^ a verdict was given for the plaintiff. 

The learned serjeant cited Holt v. Meddowcroft^ 4 M. & S. 467. 

A rule ni«i having been granted, 

Channellf Serjt., for the plaintiff, now admitted that the rule must be 
made absolute, but submitted that it ought not to be made absolute with 
costs. 

TiNBAL, C. J. The words of the jury act (6 G. 4, c. 50, s. 30,) are very 
strong — " that every jury so struck shall be the jury returned for the trial 
of such issue." The trial was clearly irregular, and must be set aside 
with costs. 

Per curiam: Rule absolute. 



DRIVER V. PEMELLER. 

Writ of summons in debt; declaration filed, and notice thereof^ in autm^nt. Held, that 
the irregularity was not waived by taking the declaration out of the office. 

The writ of summons in this case was in de&^, and the declaration, in 
astumpsU, 

Bampasy Serjt., having obtained a rule nisi to set aside the declaration 
for irrejjularity, 

ChuTmelly Serjt. 9 now showed cause, upon an affidavit, which stated that 
the misdescription of the form of action in the process, was a clerical error^ 
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and that the notice of declaration corresponded with the declaration itself. 
He admitted that the variance between the writ and the *declara- r*gQF^ 
tion was an irregularity ; but submitted that it had been waived by I- 
the defendant having taken the declaration out of the office, which was a 
fresh step. The notice showed the name, and the defendant might have 
moved to set aside the notice ; or he might have inspected the declaration 
without taking it out of the office. He relied upon Gilbert v. Kxrklandj 
2 Dowl. P. C. 153; and BiMm v. Richards j 1 Dowl. P. C. 378. 

BompaSj Serjt, in support of the rule. In the cases cited, the objectioii 
was to the notice of declaration, which would be waived by taking the 
declaration out of the office. But here, the objection is to the declaration 
itself, and of that objection there has been no waiver. 

Per curiam :(a) Rule absolute, 

(a) Tindal, C. J., was absent. 



BICKLEY V. FELL. 

A rule for judgment as in case of a nonsuit, having been discharged, the court refused 
to re-open it, upon the ground that the affidavit upon which it had been discharged 
was false. 

A RULE nisi having been obtained for judgment as in case of a nonsuit, it 
was afterwards (5th of Mav) discharged upon a peremptory undertaking. 

Shee^ Serjt., now moved that the former rule mi^ht be re-opened, upon 
an affidavit stating that the excuse for not proceedmg to trial, which had 
been sworn to when the former rule was discharged, was false. He sub* 
mitted that the defendant had no opportunity, on the former occasion, in 
disproving the statement in the affidavit made on the part of the plaintiff. 

*TiNDAL, C. J. The same observation might be made in any r*gQg 
case where one party has the opportunity of swearing last. K the I- 
present application were acceded to, it would tend to endless inconvenience. 

Per curiam: Rule refused. 



Ex parte NASH. 

Articles of clerkship having heen entered into in March, 1829, were subsequently stolen: 
the court, in Easter term, 1840, allowed a copy thereof to be enrolled, but not nume 
fnvtunc, 

Nash had been articled to one Miller, an attorney, by indenture bearing 
date the 2d of March, 1829. The money for the stamp duty having been 
advanced by one Anthonv, the articles of clerkship were deposited with 
him, and were stolen, wim other property, from his house in the month of 
July following. 

bowling J Setjt.f upon an affidavit of these facts, now moved for leave 
to enrol a verified copy of the articles of clerkship nunc pro tunc; and to 
file an affidavit of the execution of the original articles. [Maule, J. What 
is meant by tunc^ Three months after the execution of the articles. The 
learned Serjeant referred to Ex parte Clarkejlfi) and Ex parte Chapman^ 
3 Dowl. P. C. 662. 

TiNDAL, C. J. The copy of the articles may be enrolled ; but not ntmc 
pro tunc. 

Per curiam: Rule accordingly .(ft) 

(a) See 522 Geo. 2, c. 46, ts. 3, 4. ; 3 B & A. 610. 

(b) Sea £x parte Joy, 3 DowL P. C. 342. 
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•697] -AGASSIZ and Wife v. PALMER. 

A capias cannot issue upon a sore faciat. on a judgment under 1 & 2 Vict., c. 110,s. 35 

An order was made by Lord Abinger, C. B., on the 20th of March, 
directing that the defendant should be held to bail. Upon thia order a ca- 
pias was issued, under which the defendant was taken and coiBmitted to 
the Queen's Bench prison. 

This order was obtained on the affidavit of the plaintiff Maria Agassiz, 
which stated that, in Michaelmas term, 1841, before her intermarriage wlih 
the plaintiff George Agassiz, she recovered in this court 1000/. debt, and 
39/. 18^. in an action upon a bond conditioned for the payment to her of 
an annuity of 100/. by half-yearly instalments — that, before judgment, there 
had been dr suggestion of a breach in the non-payment of 50/. for a half 
year's annuity, on which breach damages had been assessed and paid ; and 
that, since the intermarrying of the plaintiffs, a sci. fa. had issued to re- 
cover the judgment, and that the defendant was about to leave England 
for India. 

Sir Thomas Wilde j Seijt., moved to set aside the order of the learned 
judge, and to discharge the defendant out of custody, contending that a 
judge has no authority under the 1 & 2 Vict., c. 110, s. 35, to require that 
a party shall be held to bail in a proceeding by sci,Ju.{a) 

A rule nisi having been granted, 
maQQi *Talfourdj Serjt., now showed cause. The fifth section of the 
•I 1 & 2 Vict., c. 110, authorizes the making of orders to hold to bail, 
in the manner directed by the third section, at any time before final judg- 
ment. A judgment recovered under 8 & 9 W. 3, c. 11, though in form a 
general judgment, is, in substance and effect, an interlocutory judgment, 
inasmuch as it does not terminate the proceedings. [Tindal, C. J. In 
this case the sci. fa, is not merely to revive the proceedings and to assess 
further damages, it introduces a new party on the record, and appears to 
be, in reality, a new action.] If the defendant had been arrested in the 
original action, it was considered that he could not be held to bail in the 
new proceeding. Not having been arrested in the original action, the de- 
fendant might have been held to bail before the passing of the 1 & 2 Vict., 
c. 110 ; Bishop v. Potoc//, 6 T. R. 616 ; BarMs v. McAstm. (6) 

Sjr Thomas Wilder Serjt. (with whom was Hugh H%ll\ in support of the 

(a) For this Tidd cites the judgment ffiven by Ashhurst, J., in 1 T. R. 388, executors 
of Wright^ Bart. v. NuU^ in error, where the testator having undertaken to bring no writ 
of error, it was htid that the executors could not bring error upon the »cir9 fadat issued 
against them. The judgment is thus reported :-— " This is not a new action^ but a continu- 
ation of the old one. It is only a scire faeioB to revive the former judgment ; and as the tes- 
tator himself, if he had lived, could not have brought a writ of error, in consequence of 
the agreement, neither can his executors." It is obvious that, with reference to the agree- 
ment not to bring error, the testator and his executors were one person, and the first action 
and the scire facias, were one and the same proceeding. Lord Coke says (Co. Litt. 290 b.) 
*' Albeit, it be a judicial writ, yet because the defendant may thereupon plead, the scire 
facias is accounted in law, to be in the nature of an action." This observation, which 
agrees with the text of Littleton, s. 905, seems to apply as well to the writ o( scire fadaSy 
at common law (vide ){. 14 H. 7, fo. 16, pi. 5,) upon a change of parties, as to the statu- 
tory scire facias^ a'lven by Westm. 2, st. 1, c. 45, between the same parties, where no exe- 
cution has issued within the year and a day, in lieu of the action of debt upon the judg- 
ment. It is observable, however, that the statute, so far from treating the scire facias as 
a new action, expressly says, ^^ talem de csstero habeant viarorem quod non tit neeesse in 
uosterum de hiis placitare.^^ And see Ctrey v. Jones, 2 Wils. 251 ; Pulteney v. Tbumson, 3 
W. Bla. 1227; 2 Wms. Saund. 71 (4.) 

(6) Cited in the judgment in Kinnear v. Tarrant, 15 East, 631. 

2h2 
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rule. The proceeding by sci./a. is *not a new action ; it is a con- r^goa 
tinuance of the former action, JUd^s Practice, 1145, 9th cd. I- 
6th ed. 1158. [Tindal, C. J. The object of the sci. fa. in this case was 
to introduce a new party upon the record.] There could have been for- 
merly no arrest upon a sci. fa. until the party had succeeded in obtaining 
an award of execution ; and the statute 1 & 2 Vict., c. 110, does not ex- 
tend the power of arrest to cases in which no arrest upon mesne process lay 
before. All the provisions of that statute relate to actions commenced by 
writ of summons ; and the fifth section expressly gives the power of mak- 
ing orders to hold to bail *^ after the commencement of such action ;" that 
is, of an action commenced by writ of summons, as directed by sect. 2. 

Cur. adv. tmU. 

TiNDAL, C. J., now delivered the judgment of the court. We wished 
to look into the cases upon this point, and we are of opinion that this court 
has no power to issue a capias. The object of the sci. fa. is to call upon 
the defendant to show cause why execution should not issue ; and it directs 
the sheriff to give notice oply. The sheriff had no power to take the de- 
fendant. If this was a n^w action, the court had no power to grant a ca- 
pias. There was no process before the new statute, to take the party in 
execution ; and that act, by sect. 3, gives the power of directing the de- 
fendant to be held to bail in any action ^' in which he is now liable to 
arrest." This sentence refers to the commencement of an action ; because, 
by sect. 5, it is enacted ^^that any such special order may be made at any 
time after the commencement /)f the action, and before final judgment shall 
have been obtained therein." If this was an old action, then the fifth sec- 
tion shows that the learned judge had no authority *to direct that r*^/)!) 
the defendant should be helcf to bail. Whether the proceeding by ^ 
sci. fa. be treated as a new action, or as a continuance of a former one, or 
whether the capias ought not to have issued, the rule must be absolute for 
discharging the defendant out of custody. Rule absolute, (a) 

Talfaurd, Se^t., submitted that it wa^ reasonable, that the defendant 
should be restramed from bringing an action for the arrest. 

TunoAL, C. J. He would hardly bring an action for an arrest made 
under a Judge's order. But we have no power to restrain him. We are 
giving him only that which he has a right to claim at our hands, 
(a) And aee Badman y. Pugk, antA, 391 {b) , 



PEARSON V. LEMAITRE. 

In an action for defamation, either party may, with a view to the damages, giye eyideneo 
to prove or disprove the existence of a malicious motive ; but if the evidence givwi 
for that purpose establishes another cause of action, the jury should be cautioned against 
giving any damages in respect of such other cause of action. 

Case for a libel. The declaration, after stating as inducement that the 
plaintiff used and exercised the profession and business of an attorney and 
solicitor, and held the office of solicitor of the city of 'London, set out the 
libel, which was in the form of a letter, dated the 13th of November, 1841, 
addressed to one Thomas Starling, containing the following passages : ^^ You 
must *be aware of the circumstances attending my visits to Italy, in r^^r^^ 
the endeavour to recover from the heiress of the Zeeubio estate con- •■ 
siderable advances I had, at her desire, made in liquidation of claims on 
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my old friend the count, who had left me his executor. I engag^ Chinlcs 
Pearson (meaning the plaintiff) as solicitor, a man whose total destitution 
of honourable principle we have found commensurate only with his con- 
summate art, tact, and general ability. I thought him (meaning the plain- 
tiff) honest, and believed his representations of having vastly more busi- 
ness than he had means to execute ; and I was induced to make him 
several loans of some 50/. at a time, and seeing him, on one occasion, 
communicate information that threw his wife into great distress, I hastened 
home, and, unsolicited, enclosed him my check for 100/., offering to dou- • 
ble this sum, if he required so much to settle his difficulty. With these 
claims on his justice, if not his gratitude, he was profuse in protestations of 
attachment. ^Having been arrested at the suit of a pretended claimant on 
the count's estate. I gave Pearson (meaning the plaintiff) a cheque for a 
sum between 500/. and 600/. to lodge with the secondary in lieu of bail. 
The chancellor, on the hearing, ordered the money to be immediately re- 
funded ; and I now saw the necessity for a journey to Italy. Despite of 
the order, under various pretences, Pearson (meaning the plaintiff,) de- 
ferred obtaining the return of the deposit from day to day for three weeks ; 
and, at the end of this time, gave me such assurances, I no longer doubted 
I should have it during the oay, and therefore took places and prepared for 
my journev the next morning. To secure the money, I waited at his 
(meaning the plaintiff's) house much of the day, and until after midnight, 
when he appeared and said he had been again prevented seeing the 
*7021 ^^^^^^^^ ) ^^^ '^ ' would leave directions, the disposal *of the 
^ money might be relied upon by ten the next morning. I had no 
choice, and wrote out instructions to pay 300/. to your father's care, and 
the balance, near 300/. more, to my bankers, to meet various checks I 
had drawn ; and I advised your father to take charge of this money, as we 
had agreed. Your father made repeated applications for this money with- 
out success; and at length, doubting Pearson's (meaning the plaintiff's) 
veracity, called on the secondary to inquire why the deposit was not de- 
livered up. The books were referred to ; and your father is my witness 
that the scoundrel Pearson (meaning the plaintiff) had taken up the deposit 
two months before, and *on the very day on which I had left England ! 
Your father hastened to Pearson (meaning the plaintiff) who again protest- 
ed however that he could not get the money out of the hands of the 
secondary. Indignant at his (meaning the plaintiff's) base treachery, your 
father said he had examined the boolu, and, on this denouement, Pearson 
(meaning the plaintiff) admitted the fraud, and confessed that he had ap- 
plied the sum to his own uses, and had no present means of repayment.* 
On my return to England, and, after very much of vexatious difficulty and 
delays, I obtained from P. (meaning the plaintiff) not the return of the 
money of which I had been swindled, but a specious statement of pretend* 
ed claims on property in the West Indies, &c. After much pressing him, 
(meaning the plaintiff,) finding I was obliged to revisit Italy, I obtained 
from him 100/. In Italy I took legal proceedings, and soon obtained from 
the countess a bond, to be accepted and guaranteed by her agents in Eng- 
land, for the full amount of my claim, reaching finally to upwards of 30001. 
I forwarded the bond to Pearson, (meaning the plaintiff,) with instructions 
that he (meaning the plaintiff) should take all necessary steps to ^et this 
document ratified. Receiving no acknowledgment, I wrote again and 
• 'M ^g^^Rv ^ut ^^ ^^i"* ^-^t length I sent a statement of the particu- 
lars to my friend Place, who called on P. (meaning the plaintifi';) 
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and having obtained of him (meaning the plaintiff]) the free avowal that I 
had been the greatest benefactor he (meaning the plaintiff) had ever known, 
put to him (meaning the plaintiff) the stringent query — how, then, could 
he (meaning the plaintiff) treat me so shamefully ? He (meaning the plain- 
tiff) at first denied the possibility that he (meaning the plaintiff) could ill- 
use me : but on Place handing him (meaning the plaintiff) my letter, he 
(meaning the plaintiff) lowered his face upon his hands, and affected to 
weep bitterly, conceding the truth of my statement, but utterly denying 
that he (meaning the plaintiff) had received any communication from me, 
although, after sending, him the bond, I had written to him (meaning the 
plaintiff) five severaMetters. I was now obliged to obtain a duplicate 
copy of the bond. This I hastened to forward to Place, begging him to 
confide it into careful hands, upon which he could fully rely, will it be 
believed ! Place, in his progress to execute my desires, unhappily met 
Pearson (meaning the plaintiff) in the Strand ; and such Was the fascinat- 
ing power of this wretch (meaning the plaintiff) that he (meaning the 
plaintiff) actually prevailed on Place to surrender to his (meaning the plain- 
tiff) traitorous hands my second bond. Pearson (meaning the plaintiff) 
haa promised me that, as I was forced to leave England on the second 
occasion with slender means, he (meaning the plaintiff) would supply the 
needful ; but he (meaning the plaintiff) sent not one penny to my aid, and, 
with the wicked and cruel design of prolonging my absence, or perhaps 
bribed to commit the theft, he (meaning the plamtiiT) daringly suppressed 
and denied that he (meaning the plaintiff) had received any communi- 
cation, although his (meaning the plaintiff's) wife and her mother and 
brother well knew the fact, and have all *three confessed to me the r«^A4 
truth :" and in a certain other part of the libel was the false, &c., ^ 
matter following : " From time to time I therefore renewed my applica- 
tions ; and, on my appointment to a foreign station, I gave instructions to 
Mr. Ashurst to enforce the payment, putting into his possession a corres- 
pondence wherein his own (meaning the plaintiff's) confessions would 
have destroyed him (meaning the plaintiff.) With as much delay as he 
(meaning the plaintiff) could throw in pleading all manner of objections, 
and ofiering bills at one and two years for 150/., which I rejected, he 
(meaning the plaintiff) consented to my proposal to arbitrate. I now had 
hope of a settlement; but neither threat nor entreaty could extort from 
him (meaning the plaintiff) the name of his arbitrator ; and at length, 
within forty-eight hours of die appointment to embark, I was reduced to 
the mortifying necessity of accepting his (meaning the plaintiff's) bills, 
resigning his (meaning the plaintiff's) letters, and executing the infamous 
release drawn up by his (meaning the plaintiff's) best wits, to bear testi- 
mony to a solemn lie, that he (meaning the plaintiff) had settled my 
demands. But it was, as my professionsu adviser said, this or nothing; 
for I could not put to hazard an appointment of 800/. per annum, to stop 
and litigate my claims; and my return to my country at any distant 
day even was very unlikelv: and this, Pearson (meaning the plain- 
tiff) knew full well. I embarked, and was shipwrecked. Soon after 
this event, finding that these bills were considered worthless, I conde- 
scended to call and ask mv plunderer (meaning the plaintiff) to cash 
one or both of them. He (meaning the plaintiff) had the heartlessness 
to receive me rudely, and flatly refused my request. Seeing him 
(meaning the plaintiff) afterwards rolling in his (meaning the plaintiff's) 
carriage, bought at the price of which he (meaning the plaintiff) had 
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*7051 ^^^f"^"^^^ ^^y I prevailed on my friend Place to endeavour to get 
-■ him (meaning the plaintiflT), even now, to renew the plan of arbi- 
tration of our differences. With great and persevering labour, Mr. Place 
at length extorted his (meaning the plaintifTs) as^nt, provided I would 
restore the bills. I consented to lodge them in our joint names. He 
(meaning the plaintiff^ had concluded this was not in my power; and, so 
soon as he (meaning tne plaintiff) found me willing, he withdrew his con- 
sent, and closed abruptly the negotiation : and every endeavour to re-open 
it has proved fruitless. This is Charles Pearson, (meaning the plaintiff) 
the man elevated by the noodled corporation of London, to a place of con- 
fidence and great trust, though his (meaning the plaintiff^s) real character 
and deeds are known to many of them. But, as regards my unhappy con- 
nection with him (meaning the plaintiff) this is not the whole amount of 
injuries inflicted on me. When I learned from his own (meaning the plain- 
tiff's) confession, that all hope of obtaining the second deed must be aban- 
iloned, I had no resource but to throw myself on the generosity of the agents 
of the countess. The monstrous hardship of my case was not to be de- 
nied: but for five or six years they put me at defiance, always challenging 
roe to produce my bond. Worn out, however, by my contmued applica- 
tions, they made me the offer of 500/., which, in my hopeless state, I was 
^constrained to accept, and give my release for 3200/., and interest. By 
this settlement I lost, besides my property, my peace of mind, my health ; 
•in some sort, suffering also in character, from the non-performance of duties 
and obligations I had been bereft of the means of fulfilling. To what ex- 
tent P. (meaning the plaintiff) may have profited by my loss, I shall never 
ascfsrtain. His (meaning the plaintiff's) . scruples on this score may b£ 
*7061 ^^^'y conceived ; and his (meaning the plaintiff's) general •conduct 
•I too clearly elucidates his (meaning the plaintiff's) instincts. You 
have some time asked, my dear sir, why this lengthened episode ? and, 
what has this to do with my father's affairs? I commenced it with the in- 
tention of showing the original ground for my requiring the loan, and I have 
pursued it in order that those branches of your family who feel an interest 
in my circumstances may learn the amount of the moral persecution I have 
endured from the cold-blooded, unprincipled Pearson (meaning the plain- 
tiff): By means of which" &c. 

Pleas: first, not guilty; upon which issue was joined: second, a justifi- 
cation to so much of the libel set out in the declaration as is included be- 
tween * *. 

Replication, de injurid. 

The cause was tried before Coltman, J., at the Middlesex sittings, after 
Hilary term last. After proving the libel the plaintiff tendered in evidence 
two other letters from the defendant, the one bearing date the 27th of May, 
1842, and the other, the 25th of February, 1843 (both written after the 
commencement of the present action), and addressed to the Lord Mayor 
for the time being. These letters were objected to on the part of the de- 
fendant; but they were received, on the ground that they would show the 
animus of the defendant in writing the libel in question. The first letter 
contained a distinct charge that the plaintiff had received the sum of 500/. 
from the secondary, and had not paid it over; and the second reiterated, in 
substance, the charges contained in the letter to Stariing. The defendant 
having failed to prove his plea of justification, a verdict was found for the 
plaintiff, damages 100/. 

iS'Aee, Serjt., on a former day in this term, moved for a new trial, upon 

YOL. XLIV. 47 
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the ground that the letters in (question had been impmperly received. They 
were not necessary •to explain the alleged libel, or to show the r»«/y- 
animus with which it was written, as that was sufficiently plain from ^ ' 
the language of the libel itself. [Cresswell, J. The argument then is, 
that the libel contained so much internal evidence of malice, that the plain- 
tiflf had no right to give any further evidence of malice.] It amounts per- 
haps to that. The Tetters put in were in themselves libellous, and separate 
actions might have been maintained upon each of them. He cited Peam 
v. Omsbyy 1 Mood. & R. 455, Symmons v. Blake^ ibid. 477, and Stuart 
V. Lovelly 2 Stark, N. P. C. 93. A rule nisi having been granted. 

Sir T. Wilde, Serjt. (with whom were Tal/ourd, Seijt., and M. D. HiU,) 
on a subsequent day showed cause. The libel set out in the declaration 
contains several distinct charges against the plaintiff, a small part only of 
which is attempted to be justified. It was material to show under what 
circumstances the libel was written, — ^to fix the real motive of the defend- 
ant — to prove that whilst he was putting forward one set of motives, be 
was actuated by others of a totally different character. Looking at the 
letter only, it mi^t be supposed that the object of the writer was, to pat 
forward some claim. Great allowances are made by courts of law in favour 
of parties who are betrayed into using harsh expressions in respect of mat- 
ters in which they are personally interested ; and the opinion of Lord Ellen- 
borough was, that the convenience of mankind in conducting the ordinary 
affairs of life required very great latitude in cases of privileged communi- 
cations. To repel any arguments of this description, if brought to bear 
upon the present case, it became desirable on the part of the plaintiff to an- 
ticipate such a line of defence. *The course resorted to by the r^^Qo 
plaintiff had the desired effect; and this rule was moved for, not on ■- 
the ground of the libel being a privileged communication, but to raise the 

3uestion, whether the defenciant's letters to Sir John Pirie and to Mr. Al- 
erman Humphery, when they respectively filled the office of Lord Mayor 
of London, were admissible in evidence. But for the production of those 
subsequent letters, the defendant would, no doubt, have contended that the 
letter declared upon had been written for the purpose of conveying informa- 
tion to Starling, without any intention of injuring the plaintiff. [Shee, Serjt. 
It never was supposed that this was a case of privileged communication.] 
The defendant was prevented from resorting to that species of defence by 
the course taken by the plaintiff in anticipation of such an attempt. The 
first libel purports to have been written to a person with whom the defend- 
ant appears to have had some pecuniary transactions ; and if the two sub- 
sequent letters had not been produced and read, it is impossible to say that 
a jury mi^ht not have been persuaded by the defendant's counsel, to look 
upon the first letter as being in the nature of a privileged communication. 
[Cresswell, J. Would it be any defence to A. B.'s action for a libel that 
the defendant had said to a third person "I want to borrow money of you, 
because A. B. decoyed me into a gambling-house, where I was robbed of 
all I had"?] The cases have gone very for. Fairman v. Ives, 6 B. & 
Aid. 642; MDofigall v. Claridgej 1 Campb. 267. It is not contended 
that the plaintiff may give evidence of having made another and distinct 
false charge against him the defendant, but the letters produced in (his case 
contained merely a repetition of the former imputations. These letters 
were received for the purpose of establishing the malicious motive of the 
defendant, in •publishing the libel declared on. It was not an at- 



tempt to prove the existence of malice at one period by showing 



[♦70P 



709] 5 Manning & Granger. 371 

that it existed at another. The malicious motive may be implied, and, ok 
the other hand, such implication may be excluded by the occasion on which 
the defamatory expressions were used. [Cresswell, J. In M^Daugall v. 
Claridge the defendant had an interest in the subject matter of the commu- 
nication. In Heame v. Siowell, 12 A. & E. 719, 4 P. & D. 696, the de- 
famatory words declared on, not having been spoken upon any justifiable 
occasion, the court of Queen's Bench refused to enter into a consideration 
of the motives by which the defendant was actuated. Where defamatory 
expressions are used, the law in the first instance infers malice. If the oc- 
casion be such as rebuts the presumption of malice, the plaintiflf is bound 
to show malice in fad. In considering the occasion of the communication, 
the court will not look at the motives of th^ speaker or writer.] The point 
is, however, sufficiently open to argument to justify a plaintiff in not relying 
upon the defendant's abstaining from such a course. The two letters were 
clearly admissible for the purpose of showing the animus with which the 
defendant made the charge contained in the libel declared on. A wide 
door will be opened for defamation and libel, if every party is at liberty to 
mix up slander with any matter in which he may have an interest. In 
Fairman v. Ives the Question left by Abbott, C. J., to the jury was, whether 
the petition presented to Lord Palmerston contained only a fair and honest 
statement of the facts, according to the understanding of the party who pre- 
sented it. In that case Holroyd, J., said, ^' So, in the case of a confidential 
communication made between friends, to prevent an injury, and not for the 
*7 1 01 P^^^P^^^ ^^ slandering, the occasion justifies the act." [^Cresswell, 

-■ J. That must mean a communication to some friend upon some 
subject in which he is interested.] Mr. Justice Holroyd was very accu- 
rate as to the terms in which he expressed himself. [Cresswell, J. The 
qualifying words may have been omitted in the report.] The same learned 
judge cites the case of Cleaver v. Sarraude (a) to the same effect. So, 
here, counsel might have applied the rule there laid down, to the present 
case, saying that the letter was sent solely for the purpose of inducing Star- 
ling to acquiesce in the writer's demand. Best, J., concurs in the judgment, 
and says, ^' The letter complained of was addressed to the secretary at war, 
and was delivered to him, and to him only, with an intent to prevail on 
him to exert his authority to compel the plaintiff, an officer in the army, to 
pay to the defendant a clebt." Here, if the plaintiff had omitted to prove 
that the defamatory matter had been shown to other persons, the defendant 
would have relied upon the circumstance of the communication appearing 
to have been made to Starling only. There could be no better means of 
showing that the act of the defendant did not come within the class of pri- 
vileged communications, than by bringing before the jury the conduct of 
the defendant upon other occasions with reference to the same matter. Se- 
veral cases which appear at first sight to militate against this view of the 
subject, are distinguishable from the present. In Finnerty v. Tipper^ 2 
Campb. 72, Sir James Mansfield, C. J., refused to admit evidence of sub- 
sequent libels. But this was solely on the ground that the latter did not 
relate to the same subject matter; by which is meant, not the same jDoper, 
but the same charge. In the criminal courts it is the constant practice, 
upon the trial of an indictment for passing forged bank notes, to show an 
•7111 ^^^^r'^^S of such *notes upoa another occasion. There is no sub- 

J stantial difference between saying " That which was written is true," 
and — repeating the libel verbatim, and adding the words ^' And all this is 
(a) Cited in 1 Campb. 268. 
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true." As was observed by Sir James Mansfield, C. J., in that case, with 
reference to the case of Tate v. Humphrey^ 2 Cainpb. 73, n., tried before 
Mr. Baron Graham. ^^ Upon consideration I think the case before Mr. 
Baron Graham was rightly decided, inasmuch as the circumstance of pre- 
ferring the indictment was there proved to show the malice ; and the in* 
dictment in point of fact, merely repealed the words for which the action was 
brought,^^ So here, what is there but a repetition of the same ]ibel, to the 
Lord Mayor of London for the time being ? The letters were written in a 
deliberate manner, to persons whose bad opinion would be most prejudicial 
to the plaintiff. In IHnnerty v. Tipper ^ 2 Campb. 72, the evidence rejected 
related to other publications. Here, the evidence given related to the same 
charge. It is totally unlike the case, — put by Sir James Mansfieu), C. 
J., — of proof of muitier being offered upon the trial of an indictment for 
horse- stealing. Symmons v. Blakej 1 Mood. & R. 477, and Pearce v. 
Omsbyj ibid. 455, are said to be in point ; but neither of those cases will, 
it is conceived, be found to apply. In Mead v. Daubigny^ Peake, N. P. 
C. 125, Lord Kenyon held, that in actions for defamation the plaintiff may 
give in evidence any words used by the defendant, with a view to show 
the spirit with which the defendant was actuated. His lordship was how- 
ever of opinion in that case, that he could not receive evidence of words 
actionable in themselves. But in the subsequent case of Lee v. Huson^ 
Peake, N. P. C. 166, (a) that learned judge appears to have abandoned 
*the restriction which he had adopted in Mead v. Daiubigny, as to ■-•f^io 
receiving evidence of other words actionable in themselves. In I- 
Charlter v. Barretj Peake, N. P. C. 32, the words complained of were 
spoken of the plaintiff as an attorney ; and Lord Kenyon held that words 
spoken at different times might be given in evidence to show the intention 
of the defendant. [Cresswell, J. Were the words equivocal ?] The 
words admitted in evidence were the same as those originally spoken. It 
might be convenient that the plaintiff should bring no other action for 8 
repetition of the same words occurring before the trial of the first action. 
The distinction between giving evidence of other actionable words and of 
other words not actionable, is not founded on any principle. Pearce v. 
Omsby was cited on moving for the rule, but in that case the rejection of 
the subsequent words proceeded upon a different ground. [Cresswell, J. 
I think the evidence was offered with reference to the amount of damages.] 
It was. In Symmons v. Blake the subsequent words could have had no 
other effect than to inflame the damages, though they were tendered as 
proving that the plaintiff was the party meant in the conversation declared 
upon. Patteson, J., there says, "I do not think the meaning of the 
words in this declaration can be mistaken. Thej^ are perfectly clear; and 
if other words of the same or similar import are given in evidence, the da- 
mages in this cause may be increased by those words, and yet this record 
be no evidence in a subsequent action which may be founded upon them. 
That is the mischief to be guarded a^inst. I understand Lord Abinger 
recently acted on this principle. At Exeter, I admitted evidence of similar 
words spoken by the defendant on a previous occasion, and of an action 
having already been brought and damages recovered for those words, on 
the ground that the repetition of the slander *charged in the case r^iviQ 
showed the malevolence of the party. In that case there was no ^ 

{a) It is said that in Seoti ▼. Lord and Lady Oxford^ Lawrence, J., permitted words not 
laid in the declaration, and which were aotionable, to be given in evidence tn aggramtim 
cfdamageM-, Peake, N. P. C. 126, n. 
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ground for suggesting that the act was equivocal ; the effect of the evidence 
tendered could therefore have been only to inflame the damages. In Lee v. 
Huson^ Lord Kenyon said, that he " thought these letters (offered in evi- 
dence) by the plaintiff which also amounted to libels, might be received as 
evidence though they contained matter for another action;'' and ob- 
served, " that in actions for words it was the practice to admit evidence of 
other words besides those charged in the declaration." The same principle 
was recognised by Sir James Mansfield, C. J., in Finnerty v. Tijqier. In 
Mackod v. Waktey^ 3 Carr. & P. 311, evidence was ofiered of another 
libel published after action brought. Lord Tenterden is reported to have 
said, ''I am by no means satisfied that what is published at any time be- 
fore the trial, may not be evidence to show the motive of the party ; how- 
ever late any thing takes place, it may be evidence of a previous intention 
as to a previous fact." It is no legitimate argument against the adn^^issi* 
bility of evidence, that it may possibly injure the defendant upon the trial 
of another action. That is not the proper test. The question to be decided 
is, whether the evidence is applicable to the then cause of action. If it is, 
the possibility of injury to the defendant is not to be regarded (a). Upon 
an indictment for horse-stealing, where the circumstances under which the 
horse was taken rendered it doubtful whether a felony had been committed 
or not, any acts or declarations of the prisoner down to the time of trial 
would be receivable in evidence against him. It is no ground for exclud- 
ing evidence of particular £aicts that the defendant has thereby rendered him- 
self liable to other proceedings. In many cases in which I have been engaged 
*7 141 ^^^ objection has been taken, *and it has uniformly failed. Here, the 
^ jud^ in summing up has endeavoured to guard the jury against the 
error of giving damages for matters not included in the action which they 
are trying. The possibility of the jury's being induced by the evidence to 
go wrong, would be an objection which might be taken in every case. In 
Harwell v. Mkins (i), which was an action for a libel in the Northampton 
Herald, the plaintiff was allowed to give evidence of a paragraph contained 
in a subsequent number of the newspaper, in which the charge was re-as- 
serted,ybr the purpose of showing the defendant's intention. In leaving the 
case to the jury, the judge told them to take both paragraphs with them, 
and to give such damages as thejr considered the plaintiff was entitled to 
under the circumstances (c). This was held to be a proper direction, the 
court considering that the jury would understand the direction to import 
that they were to give damages only for the^rs^ paragraph, after ascertain- 
ing what the intention in publishing that paragraph was by looking at the 
second. ((2) It would be a veiy great hardship upon plaintiffs if such a 
course were not allowed to be taken. If either party is to suffer, it ought 
not to be the plaintiff but the defendant, by whom the plaintiff has been 
slandered. If motives can be put forward on behalf of the defendant, the 
plaintiff surely has a right to meet and repel them. 

Talfourdf Seijt., on the same side. In a case which is not yet reported, 
Mactle, J., admitted evidence in mitigation of damages, after the cause of 
action in the special count had been proved. If evidence is receivable in 

(a) And 8«e ColUt v. Lord KeUh, 4 Esp. N. P. C. 212. 

(6) Ant«, Vol. I. p. 807. 

(c) The jury do not appear to have been cautioned against finding damages with n- 
ferenee to all the circumstances before them. Perhaps not many juries would be ablt, 
•nd fewer still would be inclined, to act upon any such caution, if given. 

ifi) Vide post, 720 (6) . 

21 
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mitigation *of damages, it may be admitted in aggravation. In rm^if. 
Chubb V. Westley^ 6 Carr. & F. 436, which was an action for a l 
libel contained in a periodical work, articles which had appeared in subse- 
qiient numbers alluding to the action and defaming the plaintiff, were re* 
ceived in evidence for the purpose of showing that the publications were 
'>art of a system, and not an accidental slip. Here, it was a question 
whether the communication was or was not intended to be confined to 
Starling; upon whidh point these letters would be most material. In sup- 
port of this view of the case Plunkett v. Cchbett^ 5 Esp. N. P. C. 136, S. 
C. 2 Selw. N: P, 7th ed. 1048, is important. There, after proof of 
the publication by the defendant of a paper called Cobbett's Weekly Re- 
gister, containing a libel on the plaintiff, before action brought, the witness 
was permitted to be asked, whether (tfler action brought he had purchased 
another copy of the same paper at the defendant's omce, for the purpose 
of showing that the paper was circulated deliberately. [Cresswcll, J. 
Was that another copy of the same number ? If not, it would be evidence 
to show that there was a weekly publication of the Register, though the 
particular numbers so produced might not refer to the same subject.] Sup- 
pose the defendant had said whilst his trial was going on, ^^ I wrote that 
for the purpose of injuring the plaintiff." [Cresswell, J. The evidence 
cannot be shut out merely because it shows that which may be the subject 
of a future action. Libels published by the plaintiff against the defendant 
may be given in evidence in mitigation of damages. In Fraser v. Berkeley^ 
2 Mood. & R. 3, 7 Carr. & P. 621,(a) a libel published by the plaintiff, 
was allowed to be given in evidence in miti^tion of damages, in an action 
for a battery, although it might have been said that the libel *might r««ytg 
become the subject of a cross-action.] Such action had in fact been ^ 
brought against Fraser. 

Shee^ Serjt., in support of the rule. Letters of the plaintiff were put in 
for the purpose of showing the period at which the transaction alluded to 
in the defendant's letter to Starling took place ; that the defendant was a 
creditor of the plaintiff, and that the defendant's circumstances were such 
that it would have been useless to sue him. It is said that the plaintiff 
put in the defendant's letters to Sir John Pirie and Alderman Humpherv, 
for the purpose of anticipating a case of privileged communication, which, 
it is suggested, the defendant might probably have set up. The plaintiff 
had no right to anticipate the taking of such a course by the defendant. 
The defendant knew that there was nothing in the position of Starling 
which would have justified the making of a statement to him containing 
scandalous matter. The plaintiff was bound to know that the defendant 
had no right to treat this as a privileged communication ; and he had no 
right to act upon the probability that it would be so treated. It was never 
contended that the publication proved in this case, was an excusable publi- 
cation. It was simply said that the latter letters would never have been 
sent if the plaintiff had not thought proper to bring this case before a jury. 
It was not contended that this was the less a libel by reason of the relation 
in which the parties stood to one another. The letters to the Lord Mayors 
appear to come within the rule as to privileged communications. [WUdej 
Serjt. If so, that removes all objection to their admissibility in evidence. 
TiNDAL, C. J. We do not think that you need labour that part of the 
case.] It seems to be admitted that Firmerty v. Tipper does not apply. 
The other cases which have been cited are more to the point. In Symmom 

(a) And see Tabart ▼. Tipper^ X Campb. 350. 
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*7171 ^' ^^^ ^^^ additional *matter offered in evidence was contained in 
^ the same book. [Cresswell, J. I cannot see why the reason would 
not apply to the admissibility of proof of words subsequently used, where the 
plaintiff' is not precluded from suing in respect of such subsequent words, 
by reason of the statute of limitations having run.] It may be admitted 
that words spoken before the libel are not so strongly indicative of the in- 
tention of the party in publishing the libel as words spoken afterwards. 
All the cases are reconcilable with the opinion expressed by Lord Ellen- 
borough in Shuirt v. Lovelly 2 Stark/N. P. C. 93. That was an action 
by the editor of the Courier newspaper against the editor of the Statesman 
newspaper for a libel In the latter paper. Marryaty for the plaintiff^ tendered 
in evidence subsequent publications by the defendant in the Statesman, to 
show quo ammo the defendant published the articles declared on, urging 
that they would be admissible in the case of an indictment, and stated that 
the subsequent publications were not in themselves substantively actionable. 
His lordship said : ^' No doubt they would be admissible in the case of an 
indictment ; and so they would here, to show the intention of the party if 
it were at all equivocal ; but if they be not admitted for that purpose, 
they certainly are not admissible for the purpose of enhancing damage." 
In Ckubh V. Westiey^ 6 Carr. & P. 436, the evidence was admitted solely 
for the purpose of showing quo ammo the libel was published, and that the 
defendant considered it as applying to the plaintiff*. By the t^rm quo avir 
mOy must be understood the sense in which the words were used, and not, 
as contended on the other side, the motive of the defendant. This is shown 
more clearly by Hunt v. Elgar, 6 Car. & P. 245. There, the question 
was, whether an article inserted in a newspaper was a libel or not ; which 
*7181 ^^P^'^^^^ ^po^ ^^^ effect to be given *to the qualifying word 
-■ ^< fudge," the introduction of which, it was contendeu, showed 
that no discredit was meant to be thrown on the plaintiff*. In Bond v. 
DouglaSj 7 Carr. & P. 626, the placards published by the defendant were 
received as evidence of the ammuSj that is, the intention, of the party. So, 
in Delegal v. ISghley^ 8 Carr. & P. 444, evidence was given of the publi- 
cation of the same libel in another newspaper. [Tindal, C. J. There the 
evidence was admitted for the purpose of showing malice in fact.] Here, 
there is nothing equivocal. It is plain that it was intended to impute to 
the plaintiff* gross misconduct in his character as attorney. [Tindal, C. J. 
The case is one of considerable importance, and we will take time to con- 
sider.] Cut. adv. vuU 
Tindal, C. J., now delivered the judgment of the court. 
This was an action for a libel, contained in a letter written by the de- 
fendant to one Starling, bearing date the 13th of November, 1841. The 
plaintiff* obtained a verdict for 100/. A rule nisi for a new trial was 
granted, on the ground that the learned judge before whom the cause was 
tried, had allowed the plaintiff* to give in evidence two letters, written by 
the defendant, and bearing date the 27th of May, 1842, and 25th of 
January, 1843, each addressed to the Lord Mayor for the time being, con- 
taining, in substance, a repetition of the libellous matter for which the 
action was brought. In answer to the rule it was contended, that the let- 
ters were admissible for the purpose of showing the existence of actual 
malice in the mind of the writer of the libel complained of, in order to 
repel by anticipation any attempt by the defendant to establish that it was 
a privileged communication. But we think that there was no pretence for 
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saying that the letter to Mr. Starling *wa$ a privileged communica- r*m^^ 
tioTij and that the other letters were not admissible for the purpose ■- 
of answering by anticipation an untenable proposition. 

But it was further contended that the subsequent letters, containing a re- 
petition of the same defamatory matter, explained the fnotii>es by which the 
defendant was actuated in writing to Mr. Starling; and, that with a view 
to the damages to be recovered, me plaintiff was entitled to prove that the 
defendant was actuated by malice in fact. To this it was answered, that 
although subsequent publications, not in themselves actionable, might have 
been given in evidence for that purpose, yet these letters, containing mat- 
ter for which other actions might be brought, were fnadmissible, as there 
was nothing ambiguous in the mnguage of the letter to Starling which they 
tended to explain : and two modem cases — Pearce v. Omsby^ 1 Moo. & 
R. 455, and Symmons v. Blake^ ibid. 477, were cited, Which, in one view 
of them are authorities to that effect. On the other hand. Lord Ellenbo- 
rough, in Bustell v. Macqidsterj 1 Campb. 49, altogether denied the sound- 
ness of the distinction, and there held that ^^ you may give in evidence any 
words, as well as any act of the defendant, to show quo ammo he spoke 
the words which are the subject of the action." And in other cases he ap- 
pears to have admitted evidence to show the motive and intention of a 
partv publishing a libel: Plunkett v. Cobbettj 5 Esp. N. P. C. 136; Gean 
V. Bnitonj Bull. Ni. Pr. 7, is an authority to the like effect. On the same 
principle a defendant has been allowed to give evidence palliating, though 
not justifying, his act in publishing a libel, ex. gr. that he copied it from a 
newspaper; Saunders v. Mdk^ 6 Bin^. 213, 3 M. & P. 520.(a) And 
this appears to us to be the correct rule, viz., that either partv may, with a 
view to the damages, give evidence •to prove or disprove the ex- r^^on 
istence of a malicious motive in the mind of the publisher of defa- i- 
matory matter ; but that, if the evidence given for that purpose, establishes 
another cause of action, the jury should be cautioned against giving any 
damages in respect of it. And, if such evidence is offered merely for the pur- 
pose of obtainmg damages for such subsequent injury, it will be properly 
rejected. And perhaps the cases of Pearce v. Omshy and Symmons v. Blake 
went no further than this. It may be difficult to reconcile all the nisi prius 
cases upon this subject ; and the point does not appear to have been de- 
cided by any of the courts in Westminster Hall.(i) But, upon principle, 
we think that the spirU and intention of the party publishing a libel, are fit 
to be considered by a jury, in estimating the injury done to the plaintiff; 
and that evidence tending to prove it, cannot be excluded simply because 
it may disclose another and different cause of action. 

Another argument against the admissibility of the letters tendered in evi- 
dence, was founded on the length of time that had elapsed between the 
date of the libel complained of, and the writing of those letters. But, — 
as it seems to us, — as they clearly relate to the same subject, the respective 
dates of the libel and of the letters may affect the value, but not the admis- . 
sibility, of the evidence; and we think that, notwithstanding the two 

(a) So, from Fox's Book of Martyrs, Cro. Jae. 91. 

(6) It has however been held in K. B., that in an oetUm for a libel, the tendewjf ^the 
publication, and not the intention of the writer, is the question to be submitted to the jarv ; 
Haire v. TTt/son, 9 B. & C/ 643, 4 Mann. & Ryl. 605. In FUher t. aementy 10 B. k C. 
472, 5 M. & R. 730; the court recognised this distinction, even while supporting a con- 
trary ruling of Lord Tenterden, on the ground that the jury wmtt have understood the 
words "intontion of the writer'' to have been used in the sense of "tendency of ihe 
Dublicatiou." 
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grouDds of objection which have bfeen taken, these letters were properly re- 
ceived. The rule for a new trial must therefore be discharged. 

Rule discharged. 



•721] •WITHERS v. SPOONER. 

It it no objection to a motion for judgment as in case of a nonsuiti where a clear default 
has been committed, that a similar application was unsuccessfully made in the pre- 
vious term, upon an affidavit which left it donbtfal whether the application was not 
thtn made too soon. 

Croseleej Serjt., on a former day in this term, obtained a rule nisi for 
judgment as in case of a nonsuit, the default aUeged being in not pro- 
ceeding to trial at the sittings after last term. 

Dowlingj Serjt., showed cause. Early in last Hilary term, the defen- 
dant obtained a similar rule to the present, which was discharged a few 
days afterwards, no default appearing in the affidavit. The motion was 
immediately renewed upon an amended affidavit; but that rule was also 
discharged, on the ground that the court will not permit a second applica- 
cation to be made in the same term upon what are substantially the same 
materials, (a) The present motion is likewise irregular, being founded on 
the same default. [CaRSSWiXL, J. The affidavit on which the first ap- 
plication was founded, merely stated that issue was joined as of Trinity 
term last, without saying whether the cause was a town or a country cause, 
and consequently it disclosed no default ; for the cause mieht be a country 
cause, in which case the plaintiff would not be j^uilty of a default, until two 
assizes had passed. That objection, however, is removed by lapse of time, 
as a second assize has passed ; so that whether a town cause or country 
cause, a clear default has been committed.] A party cannot move twice 
upon the same state of facts: and, whatever the lapse of time, there has 
only been one default. [Coltman, J. Since the last application, the plain- 
tiff has been guilty of a default in not giving notice of trial for the sittings 
*7221 ^^^^ term.J *The plaintiff had not time to give notice of trial, 
-I after the discharge of the second rule. [CaEsswiXL, J. Did that 
rule' amount to a stay of proceedings?] Perhaps not. [Cbesswell, J, 
Then there was nothing to prevent him from giving notice of trial.] Al- 
though not absolutely prevented, it is submitted that he was not bound to 
proceed while the last application remained undecided. 

Gaselee^ Serjt., in support of the rule, contended that there was a clear 
default to which no answer had been given. 

TwDAL, C. J. The objection taken upon the ori^nal application was 
far from being a gracious one. The plaintiff must give a peremptory un- 
dertaking. Rule accordingly. 

(a) Seea<.t^p. 268. 



BURGESS V. LANGLEY. 

The court refused to ffrant a rule nisi for a new trial upon an affidavit stating that one 
of the jury declared in open court in the presence and hearing of the others that the 
verdict had been decided by lot. 

Debt, to recover 47/. 16^. 3d. the price of a phaeton sold and delivered 
bv the plaintiff to the defendant. Plea: nunqwxm indebUatus. 
VOL. zuv. 48 2i2 
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At the trial before Tindal, C. J., at the sittings at Guildhall after last 
Hilary term, tlie only question between the parties was, whether the car- 
riage had been sold for ready money or upon an unexpired credit of twelve 
months ; and on this point there was contradictory evidence. It appeared 
that the sale took place in August, 1842, and that the action was com- 
menced immediately afterwards. 

The jury having returned a verdict for the defendant, 

SheCj Serjt., on a former day in this term moved for a new trial, alle* 
ging misconduct on the part of the jury. *The motion was sup- r^iyos 
ported by an affidavit of the plaintiff's attorney, who deposed that ^ 
the case having been summed up to the jury, they retired to consider of 
their verdict; that the Lord Chief Justice left, the court, it having been 
arranged that the verdict should be received by the officer ; that the jury 
were absent for nearly an hour, and, on their return into court, being a^ed 
by the officer whether thev had agreed on a verdict, the foreman replied in 
the affirmative, and said they found for the defendant, but that they recom- 
mended that each party should pay his own costs ; that the officer there- 
upon informed the jury that such recommenda'tion could not form part of 
their verdict,(a) but that the verdict must be entered generally for the de- 
fendant ; that immediately on the delivery of the verdict, an officer of the 
court paid to the jury the accustomed fees ; that just as the payment of such 
fees was concluding, and before the jury had retired from the court, one 
of them, in the presence and hearing of the severed members of the jury 
*remaimng in caurty openly and publicly announced, — remarking r»«24 
on the verdict what had just been recorded,— that they the said ^ 
jury never should have agreed as to a verdict in the said cause, but that 
they were equally divided, bein^ six for the plaintiff and six for the de- 
fendant, and that none of the jury would give way, but that they had 
agreed to put their names into a hat, and resolved that the names should 
be drawn by the foreman, and the first name drawn, whether for plaintiff 
or defendant, should go pn the opposite side to that for which he was for 
finding a verdict, and that thereupon the jury should eive their verdict in 
court for the party who had, by such means, the majority of jurors, and 
should recommend that each party should pay his own costs of the actjon ; 
and the said juror declared that accordingly such plan was adopted, and 
that the name first drawn was that of a juror who was in favour of the 
plaintiff, and whose voice was thereupon reckoned, according to the said 
arrangement, for the defendant; and thereupon the said jury had returned 
into court and given their verdict as before mentioned ; that the declaration 
or statement so made by the said juryman was made in court immediately 
after the giving of the said verdict, and m the presence of ^ others of the 

(a) Where the verdict is for the defendant^ the jary haa no jarisdietion with respect to 
josts, the 23 Hen. 8, c. 15, giving the defendant, when he succeeds by nonsuit or verdict, 
"judgment to recover his costs against the plaintiff, to be assessed and taxed at the dis- 
cretion of the court,^^ But where the pUnntif obtains a verdict, his cosu are assessed by 
the jury, and the court only gives costs de tncremenio. This appears to be not an imma- 
terial distinction, as it was said by Richardson. C. J. of C. P. in M . *3, Car. I., to be the 
resolution of all the justices in K. B. and C. P. tliat in an action upon the case for slander, 
though the court are bound by the 21 Jac. 1, c. 16, and cannot increase the costs when 
the damages are under 40s., yet the jury are not bound by that statute, and therefore 
they may give 10/. cosU where they give lOd. damages. 1 Salk. 207. This resolution 
seems, however, to turn upon the particular words of the sixth section of the 21 Jac. 1, 
G. 16, "shall have and recover only so much costs as the damages so given or assessed 
amount unto, tritfuM further inereau rf the kum,^^ The 21 Jac. 1, c. 16, s. 6, though not 
amon^ the statutes and enactments expressly repealed by the 3 & 4 \ict o. 24, appears 
to be mconsistent with the provisions of the huter statute. 
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said jury in this cause then being present in court and hearing the same, 
and that such declaration or statement was not disavowed, nor denied, nor 
contradicted by any one of the jury, but that, on the contrary, one of the 
jury who was at that moment appealed to by the member of the jury, who 
made the above statement as to the mode in which the verdict had been 
obtained, as to whether the juror appealed to had not been for the plaintiff* 
before the said drawing of the said names of the jury, the juror so appealed 
to replied — no, that he was for the defendant, and that the juror so ap- 
pealing to him had had to come on the defendant's side ; that the deponent 
verily believed that the verdict, so given for the defendant, was obtained 
*72^1 ^y ^^^ means of *drawing a lot for the same as aforesaid ; and that 
-I the statement of the said juryman as to the drawing as aforesaid 
was made in the presence and hearing of the officer of the court. 

The learned serjeant contended that the affidavit disclosed sufficient 
grounds for setting aside the verdict. [Cresswell, J. ' Had the statement 
made in the affidavit come from the officer who had charge of the jury, we 
might have attended to it ; but it has long been decided, that the affidavit 
of a juryman as to the mode in which the jury arrived at their verdict, can- 
not be received. If that be so how can we act on a mere statement made 
by a juryman, and coming through the attorney of the losing party ? Er- 
SKiNE, J. In Straker v. Uraham^ 4 M. & W. 721, the court of Exchequer 
rejected an affidavit made by the plaintiff'^s attorney, who deposed that one 
of the jury had told him that they had decided their verdict by tossing up.] 
This case is distinguishable ; for here the statement was made in open court 
before the rest of the jury. [Erskine, J. Not of all ; for some, if not the 
greater part, appear to have gone away.(a)] Taken in conjunction with 
the recommendation as to costs, it is submitted that the verdict is so unsa- 
tisfactory as to call for a new trial. 

TiNDAL, C. J. On general principles such an affidavit as the present is 
clearly inadmissible. We will, however, inquire of the associate whether 
any thing occurred in his presence at the time that the verdict was deli- 
vered, so as to take the case out of the general rule. Cur. adv. vult. 

TiNDAL, C. J., on a subsequent day, said: — We have made inquiry of 
*7261 ^^^ associate as to what took place in *his presence at the time of 
-■ giving the verdict, and from his statement it appears that, in answer 
to the usual question put by him when they came into court, the jurv said 
they found for the defendant, but recommended that each party should pay 
bis own costs ; that the associate told him that they had nothing to do with 
the costs, and asked them if they were agreed in their verdict for the defen- 
dant, when he received an answer in the affirmative, whereupon he re- 
corded the verdict. Under these circumstances, we think that the case 
falls within the principle acted upon in Straker v. GfraAam,'and in other 
decisions, and that the rule must be refused. Rule refused. 

J a) Bat the affidavit speaks, not of ^ several," bat of <^ iht several" members of the jury, 
I afterwards, not of << others," bat of ^^ iht others," supra, 723, 724. 



KAVANAGH v. GUDGE, and Others. 

A rejoinder in trespass quart domumfrtgity setting out a proviso for re-entry, in case the 
rent, which was reserved half-quarterly, should be unpaid on any day on which lbs 
same should become due, or within ten days afterwards, and averring that, the rent 
for ont ytar being due and unpaid, they, as servants of the landlord, entered, so. (with- 
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out alleging that the entry was made after the expimtion of ten days from the time 
that any half qaarter became due,) is bad for duplicity, as setting up either seTea or 
eight half>quarterly periods at which rights of entry accrued. 
The right of re-entry being considered by the court to be in the nature of a right of re- 
entry for nfor/eiiure, leave to amend was refused, (a) 

Trespass. The declaration stated that the defendants, on the 27th of 
March, 1841, and on other days between &c., with force and arms, broke 
and entered a dwelling-house of the plaintiff, situate &c., and made a great 
noise and disturbance therein for a long time, to wit &c., and forced and 
broke open, &c., divers, to wit, five doors of and belonging to the said 
dwelling-house, &c. &c., and on the day and year first aforesaid, with 
force and arms, ejected, &c., the plaintiff *and her fiaimily from the r^rj^ 
possession and enjoyment of the said dwelling-house, and kept ^ 
them so ejected, &c., for a long time, to wit, thence until the commence- 
ment of this suit, and also during the time aforesaid, to wit, on the 12th 
of May in the year aforesaid, with force and arms, seized and took divers 
goods and chattels, to wit, &c., of the plaintiff", of great value, to wit, 50/.; 
and also during the time aforesaid, to wit, on the day and year last afore- 
said, with force and arms, assaulted the plaintiff*, and beat and bruised and 
ill-treated the plaintiff', and seized and laid hold of her, and with great force 
and violence pushed, pulled, and dragged her about, and forcibly forced 
her to go from and out of the said dwelling-house into the public streets 
there : by means of which premises the plamtifi", during all the time afore- 
said, lost and was deprived of the use and benefit of her said dwelling- 
bouse, and was put to ^at inconvenience and much expense, to wit, 20/., 
in procuring and removing to another residence for herself and family : and 
other wrongs. Sec. 

Plea — as to so much of the declaration as relates to the breaking and 
entering the said dwelling-house and to the making a little noise and disturb- 
ance therein, and continuing therein making such noise and disturbance for 
the said space of time in £e declaration mentioned, and as to the forcing 
and breaking open the said doors, &c., and as to the ejecting, &c., the 

Elaintiff, from the possession and enjo)rment of the said dwelling-house and 
eeping her so ejected, &c., for the said space of time in the declaration 
also mentioned, and as to the seizing and taking the said goods and chat- 
tels, and as to the assaulting the plamtifi" and seizing and laying bold of 
her and gently forcing her from the said dwelling-house into the public 
streets in the declaration also mentioned — that one Evans, before any of the 
said times when, ^&c., to wit, on the 3d of October, 1823, was seised, r#«?ofi 
in his demesne as of fee, of and in the said dwelling-house, and be- l- 
ing so thereof seised, and afterwards and before any of the said times when, 
&c., in the declaration mentioned, to wit, on the day and year last afore- 
said, by a certain indenture then made by and between Evans of the one 
part and Temperance Arden of the other part [excuse of profert], Evans 
did demise, lease, and to farm let, unto Arden the said dwelling-house ; 
habendum, unto Arden. her executors, &c., from the 29th of September 
then last past to the full end and term of fifty-fouryears thence next ensu- 
ing; and that such indenture is still in force and effect; that Arden being so 
thereof possessed, the plaintiff" claiming tide to the said dwelling-house, 
under colour of a certam charter of demise, pretended to be thereof made 
to her by Evans, for the term of her natural life, before the making of th« 
said demise by Evans to Arden as aforesaid, — whereas nothing of or in the 

(a) Vide poet, 734 (a). 
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said dwelling-house, or any part thereof, ever passed by virtue of that char- 
ter, — afterwards and before any of the said times when, &c., and during 
the continuance of the said term so demised to Arden as aforesaid, to wit, 
on the first day in the declaration mentioned, entered into and upon the 
said dwelling-house, and was thereof possessed, whereupon the said de- 
fendants, as the servants of Arden, and by her command, at the several 
times when, &c., in the declaration mentioned, broke and entered into and 
upon the said dwelling-house, and made a little noise and disturbance 
therein, and stayed and continued therein making such noise and disturb- 
ance for the space of time in the declaration mentioned, and then forced 
and broke open the said doors, &g.; and because the said ^oods and chat- 
tels in the declaration mentioned, before the said several times when, &c., 
*7291 ^^^ ^^^ ^^^ wrongfully and injuriously put and placed, *and were 
-' at those times remaining and being, in and upon the said dwelling- 
house and encumbering the same, they, the defendants, as the servants of 
Arden, in that behalf, and by such command as aforesaid, gently removed 
the same from and out of the said dwelling-house to a small and convenient 
distance, and there left the same for the use of the plaintilT; and thereupon 
the plaintiff, just before and at the several times when, &c., being unlaw- 
fully in the said dwelling-house, endeavoured to prevent the defendants 
from obeying such command as aforesaid, and stayed and continued in the 
said dwelling-house, making a great noise and disturbance without the 
leave or license and against the will of Arden and of the defendants ; and 
thereupon the defendants, as the servants of Arden, and by her command, 
then requested the plaintiff to go and depart from and out of the said dwell- 
ing-house, whieh she then wholly refused to do ; whereupon the defendants, 
as the servants and by the command of Arden, in order to obtain possession 
of the said dwelling-house, gently laid their hands upon the plaintiff in 
order to remove, and did then remove, the plaintiff from and out of the 
said dwelling-house, as they lawfully might for the cause aforesaid, &c., 
which are the same, &c. Verification. 

Replication — that after making the said indenture of demise, and whilst 
Arden was possessed of the said dwelling-house for the term thereby granted 
and before any of the said times when, &c., to wit, on the 25th of Decem- 
ber, 1834, the said Arden demised the said dwelling-house in the said de- 
claration mentioned, and in which, &c., to the plaintiff and W. H. Goddard 
as tenants from year to year, by virtue of which said demise the plaintiff 
and the said Goddard afterwards, and before any of the said times when, 
&c., entered into the said dwelling-house in the said declaration mentioned, 
*7301 ^^^ ^^ which, *&c., with the appurtenances, and became and were 
-' possessed thereof from thence until the defendants ^erwards, to 
wit, at the several times when, &g., of their own wrong, broke and entered 
into the said dwelling-house in the said declaration mentioned, and in 
which, &c., and committed the said several trespasses in the introductory 
part of the plea mentioned, modo ei/ormd, — ^Verification. 

Rejoinder — that the demise in the replication mentioned was a certain 
demise by Arden to the plaintiff and Goddard on the said l8th of Decem- 
ber, 1834, by a certain agreement in writing, made and entered into by and 
between Arden of the one part, and the plaintiff and Goddard jointly and 
severally of the other part, whereby Arden agreed to let, and the plaintiff 
and Goddard jointly and severally agreed to take of Arden, from the 25th 
of December then instant, as yearly tenants, subject to six months' le^l 
noace to be given by either party to the other, a house and premises, with 
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the use of fixtures and other things as scheduled at the back thereof, and 
appurtenances situate, &c., at the clear yearly rent of 30/., payable ha^- 
quarterly; and the plaintiflfand Goddard jointly and severally agreed to pay 
the rent in manner aforesaid, and also to pay all land-tax, sewer-rates, &c.; 
and in default thereof, and without first requiring the payment by the plaio- 
tiflfand Groddard, Arden might, and she was thereby authorised to, pay the 
same or any part thereof, and, without any demand whatsoever, recover the 
amount so paid by distress upon the said premises as in case of distress for 
rent in arrear, or by any other legal proceedings whatsoever, with the ex- 
penses thereof, respectively : and the plaintiff and Goddard also agreed to 
keep the whole of the house and premises in good repair, &c. ; and God 
dard did thereby further agree that if the said rent or any part thereof should 
be unpaid on any ^day on which the same should become due, or 1^31 
uritkin ten days afUrwards^ or if the plaintiflf and Goddard should ^ 
not at all times observe and keep the several conditions and agreements 
therein-before mentioned, or quit anjd deliver up possession of the house 
and premises according to the notice therein-before mentioned, then, and 
in either of such cases, and without any demand whatsoever, it should be 
lawful for the said Arden and her agents immediately to enter upon and 
take possession of the house and premises, and the plaintifT and Goddard, 
and all persons claiming under them for ever to expel and remove there- 
from without any legal process whatsoever, and as effectually as any sheriff 
might do in case the said Arden had obtained judgment in ejectment for 
the recovery of possession thereof, and as if a writ of habere facias posses- 
sionem or other process had issued on such judgment, directed to such 
sheriff in due form of law ; and in case of such entry, and of any action 
being brought or other proceedings taken for the same by any persons 
whomsoever, the defendants might plead leave and license of the plaintiff; 
and Goddard, their executors or administrators, or any persons claiming 
any interest or possession from or under them to Arden, her executors and 
administrators, and all persons acting therein, by their or any of their order 
for the entry or trespasses or other matters to be complained of in such ac- 
tion or other proceedings. By virtue of which a^eement the plaintiff 
afterwards and before the commencement of this suit, to wit, on Uie said 
25th of December, 1834, entered into and upon the said premises, being 
the said dwelling-house in the declaration and in the said replication to the 
said last plea mentioned, and became and was possessed thereof for the 
said term so thereof granted as aforesaid. Averment: that afterwards and 
after the making of tne said agreement, and before the ^commence- r»<vQo 
ment of this suit, and during the continuance of the said term, and ^ 
whilst the plaintiff was so in the possession of the demised premises as 
aforesaid, under and by virtue of the said demise, to wit, on the 25th of 
March, 1844, a lar^ sum of money, to wit, 30/. of the rent aforesaid for 
one year of the said term, ending on the day and year last aforesaid, and 
then last elapsed, became and was due and payable fix)m the plaintiff to 
Arden under and b^ virtue of the agreement, and was then demanded by 
Arden of the plaintiff and Goddard, and was at the several times when, &c., 
in the declaration mentioned, and still is, in arrear and unpaid ; wherefore 
the defendants, as the agents of Arden, and by her command, on the said 
first day when, &c., in the declaration mentioned, and whilst the said plain- 
tiff was so in the possession of the said demised premises as aforesaid, and 
during the said term, did, in pursuance of the power contained in the said 
agreement, enter into and upon the said dwelling-house, for the purpose, 
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and with the intent, of taking possession of the same, as authorized by the 
said agreement; and thereupon the defendants then requested the plaintifi 
to go and depart from and out of the said dwelling-house, which the plain- 
tiff then wholly refused to do ; whereupon the defendants, as such agents, 
and by such command as aforesaid, at the dme first above mentioned, 
gently laid their hands upon the plaintiff in order to remove, and then did 
remove, the plaintiff from and out of the said dwelling-house, and because 
the said goods and chattels in the declaration mentioned, before and at the 
several times, when, &c., were wrongfully in and upon the said dwelling- 
house, encumbering the same, and doing damage there, they, the defend- 
ants, at the said time when, &c., seized and took the said goods and chattels 
in the said dwelling-house, there so encumbering the same as aforesaid, and 
*7331 ^"^^^^^ *^"^ carried away the same to a small and conveniept 
^ distance, to wit, in the parish aforesaid, and there left the same for 
the use of the plaintiff, doing no unnecessary damage on the occasion afore- 
said, as they lawfully might for the cause aforesaid, &c. 

Special demurrer to this rejoinder, assigning for cause, amongst others, 
that the particular forfeiture on which the defendants relied was not stated 
in the rejoinder in this, to wit, it appeared that the rent was payable half- 
quarterly ; and it was alleged that a year's rent became due on the 25th of 
March, 1841, which included eight half '-quarterly payments and eight causes 
of Jhrfeiture ; and it did not appear on which of those forfeitures the de- 
fendants relied as putting an end to the said term and justifying the tres- 
passes in the declaration complained of, and in this respect the said rejoinder 
was double and multifarious and no single surrejoinder could be pleaded 
hereto. Joinder in demurrer. 

Bompas^ Seijt., in support of the demurrer. The rejoinder is clearly bad ; 
for the defendants had no right to enter until ten days after the rent was 
due; and it contains no averment, as it ought to have done, that the rent 
had been due for that period. All that is alleged is that one yearly rent was 
due. It will perhaps be argued, as the rent was to be paid half-quarterly, 
that it is necessarily to be inferred that more than ten days had elapsed after 
default in payment of the first half-quarter's rent; but if that be so, then the 
rejoinder is bad for duplicity, for the same inference will arise with respect 
to every half-quarter, except perhaps the last ; and the plaintiff cannot tell 
for which default the defendants claim to exercise the right of re-entry. 

Channellj Serjt., contr^. It is submitted that the proviso set out in the 
rejoinder gives two rights of re-entry, — the one if the rent be not paid on 
*7341 ^^^ ^^^ when it ^becomes due, and the other if it be not paid within 
•I ten days afterwards ; Doe dem, Rudd v. Golding^ 6 J. B. Moore, 
231. The literal construction of the words is, to confer two rights of entry ; 
and we have availed ourselves of one of them. If it should be thought that 
the words '^ or within ten days afterwards" are inconsistent with the right 
to re-enter on the day the rent falls due, they may be rejected, and the 
proviso read as giving the right to re-enter for a default upon the day ; 
which will make the rejoinder good. Supposing, on the other hand, the 
proper construction of the proviso to be that it gives only one right of entry 
if the rent be not paid within ten days after it falls due, then it as clearly 
appears that more than ten days had elapsed since a default had been made, 
as a year's rent is averred to be due. [Tindal, C. J. That gives rise to the 
objection as to duplicity.] That might be so if this is to be considered as a con- 
dition ; but in Doe dem, Davis y. Elsam^ M. & M. 189, (a) it was held by Lord 

(dl In that cue Lord Tenterdea says, ^ I do not think provisions of this sort are to be 
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Tente&den that provisoes for re-entry in a lease are to be construed like 
other contracts, and not with the strictness of conditions at common lav. 
[CoLTMAN, J. This is not so much a question as to the construction of the 
proyiso^ as it is to the proper mode of pleading it.] The contract sub- 
stantially contained in the ^proviso is, that if any rent be overdue, r^iyoc 
the lessor shall have a right to re-enter. [Cresswell, J. On the ^ 
nonpayment of which hsuf-quarter do you rely ?] The defendants are not 
bound to say: they allege that a ^or's rent (a) is due. [Cresswell, J. 
Then when did it become due? You are driven to sever the year, and if 
so, for which of the eight portions do you claim, and why one more than 
another? Erskine, J. How could the plaintiff reply a waiver of the for- 
feiture as to any particular half-quarter ?(i)] 

TiNDAL, C. J. This is a point of pleading. It is impossible to read the 
agreement without seeing that the landlord has no right to re-enter until 
after the expiration of ten days from the time that some half-quarter's rent 
falls due ; and the question is, how does it appear on the record that any 
part of this rent was due and unpaid for ten days. If the defendants say 
that the rejoinder, by alleging that a year's rent is due, necessarily shows 
that the first half-quarter is so overdue, the plaintiff may reply — that is 
equally the case with the last half-quarter but one. The defendant has no 
right, in order to support his rejoinder, to select any half-quarter that he 
pleases, (c) It seems to me that, at any rate, the rejoinder is bad for du- 
plicity. 

Channellj Serjt., asked leave to amend, which was refused by the court, 
as it would be in favour of a forfeiture, (d^ and there was a plea of leave 
and license on the record. Judgment for the plaintiff, (e) 

construed with the strictness of conditions at common law. These are matters of coii- 
iract between the parties, and should, in my opinion, be construed as other contracts. 
The parties agree to a tenancy on certain terms ; and there is no hardship in binding them 
to those terms. In my view of cases of this sort, the provisoes ought to be construed ac- 
cording to fair and obvious construction, without favour to either side." This was said 
by Lord Tenterden upon the trial of an ejectment brought to enforce the forfeiture, and 
would be still more applicable to a defence in an action of trespass brought against the 
landlord for acting upon the terms of his contract. 

However no laxity of construction would have enabled the court to treat $even matters, 
(the eighth period of re-entry not being shown to have arrived,) each giving a right of 
entry, as constituting one defence. 

(a) But not that ten days elapsed, aAer that rent became due, and before fche entry. 

(6) QiMere, wheUier the recognition of a tenancy after the aevenih right of re-entry bad 
accrued, would not have been a waiver of preceding rights. 

(c) Qiutre^ whether a defendant would not be allowed to pUad each separately, niKler 
the statute of Anne. 

I Vide supra, 734. {h) . 
See a further report of his case, post, Yol. YI. 



it 
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By indenture between A. of the first, B. of the second, and C, P., £. and F. of the third 
part, A. covenanted with C, D., £. and F. to do certain repairs to the parish church of 
Z. ; and in consideration of covenants on A.'s part. C, D., £. and F. ^ churchwardens, 
and overseers of the poor of the parish of Z., for tnemselves and for their snccessors, 
churchwardens, and overseers of the said parish, and their assigns, did thereby cove> 
nant with A., his executors and administrators, that they, the said churchwardens and 
overseers of the poor, their successors or assigns, should and would well and trnly pay, 
or cause to be paid, unto A.'' the sum specified, by certain instalments. After this eo* 
venant the deed proceeded as follows : '^ Provided always that nothing in these presents 
contained, shall extend, or be deemed, adjudged, construed, or taken to extend, to any 
peraonai covenant of, or obligation upon, the said several persons parties thereto, of tbo 
third part, or in anywise pefaomUly affect (hem, any or either of them, their, or may ot 
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either of their executors, administrators, goods, effects, or estates in their private capa- 
city, bat shall be, and Is intended to be, binding and obligatory upon churchwardens 
and overseers of the poor of the parish of^ &o., and their successors for the time being, 
as such churchwardens and overseers of the poor, but not further or otherwise.*' 
Held, that the covenant of C. D. £. and F was b, perianal covenant and that the proviso, 
being repugnant thereto, was void 

Covenant. The declaration stated that on the 11th of May, 1841, by 
a certain indenture then made between the plaintiff, of the first part, Charles 
Bleadon and Charles Furnivall, of the second part, and the defendants, of 
the third part (which indenture being in the possession of the defendants, 
the plaintiff could not show the same to the court, &c.], the plaintiff cove- 
nanted, contracted, and agreed with the defendants, and their successors 
and assigns, churchwardens and overseers of the poor, for the time being, 
of the parish of St. Botolpb without Aldgate, in the city of London and 
county of Middlesex, that the plaintiff, his executors, or administrators 
should, for the consideration thereinafter mentioned, within the space or 
time of iive calendar months from the day of the date of the said indenture, 
do, perform, and execute, or cause and procure to be done, performed, and 
executed, in, and to, the said parish church of St. Botolph without Aldgate 
*7371 *^^^r^^^'^> ^1' ^^^ works and repairs mentioned or referred to in the 

-■ specification thereinafter contained, and according to such specifi- 
cation and the drawings thereinafter also contained, and finish and com- 
plete the whole of such works and repairs, within the time aforesaid, in a 
good, proper, workmanlike and substantial manner, under the direction, 
and to the satisfaction, of Messrs. W. & B. surveyors and architects, or 
other the surveyors or surveyor, architects or architect, for the time being, 
of the said churchwardens and overseers, their successors or assigns, fit for 
use and divine service to be performed therein, &c. &c., and that, in con- 
sideration of the covenants and agreements therein contained on the part of 
the plaintiff, they the said several persons parties thereto of the third part, 
churchwardens and overseers of the poor of the parish of St. Botolph afore- 
said, for themselves and for their successors^ churchwardens and overseers 
of the said parish^ and their assigns, did thereby covenant and promise with 
and to the plaintiff, his executors and administrators, that they the said 
churchwardens and overseers of the pooTj their successors or assignSy should 
well and truly pay, or cause to be paid, unto the plaintiff, his executors or 
administrators, the sum of 1169/., or such other increased or diminished 
sum as the said surveyors and architects, surveyor or architect, for the time 
being, as aforesaid, should, under the powers aforesaid, certify between the 
said several parties, to be the proper sum to be paid for the works and re- 
pairs, by the instalments at the several times and in manner thereinafter 
mentioned; that is to say, one-third of the amount thereof within two 
months from the commencement of the works ; one other third part thereof at 
the time of the completion of the said several works, and the remaining one- 
third thereof, at the expiration of one calendar month from the time 
*7'?R1 *^^ ^"^^ completion of the said works and repairs; as by the said 

•' indenture, reference being thereunto had would appear. Averment : 
that, after making the indenture, to wit,on&c., the plaintiff did, performed, 
and executed, in and to the said parish church, all the works and repairs 
mentioned and referred to in the said specification, according to such spe- 
cification and the said drawings, and finished and completed the whole of 
the said works and repairs in a good, proper, workmanlike manner, under 
the direction, and to the satisfaction, of the said Messrs. Wyatt and Bran- 
don, fit for use and divine service to be performed therein, &c. &c. Breach: 
VOL. XLiv. 49 2 K 
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that, althoujfh the defendants had paid to the plaintiff two of the said in* 
stalments of the said sum of 11691., and although the period of one calen- 
dar month from the time of the completion of the said works and repairs 
had elapsed before the commencement of this suit, and although W. and 
B., by the procurement of the defendants, had refused and neglected to as 
certain and affix the measure and ralue of the increased and additional 
works and repairs, or to certify the proper sum to be paid to the plaintiff 
for such increased and additional works and repairs, although a reasonable 
4ime in that behalf had elapsed before the commencement of this suit, and 
although they were, after such additional work and repairs were completed, 
to wit, on &c., requested by the plaintiff so to do; yet the defendants did 
not nor would pay to the plaintiff the said remaining one-third part of the 
sum of 1169/., amounting to 389/. 13s. 4(/., and the said amount of the 
measure and value of the said increased and additional works and repairs, 
or any part thereof, and the same still remained wholly due and unpaid to 
the plaintiff, &c. 

The defendants confessing that the said indenture at *the time of r*7<>Q 
the plaintiff so declaring was, and still is, in their possession, so that ^ 
the plaintiff could not, nor can, produce the same to the court here as in 
the declaration alleged, craved oyer thereof. The plea then set out the in* 
denture, which bore date the 11th of May, 1841, and was made between 
James Furnivall (the plaintiff) of the first part, Charles Bleadon and Charles 
Furnivall of the second part, and Robert Coombes, Edward Jones, Charles 
R. Coltman, and Isaac Simmonds, churchwardens of the said parish of St. 
Botolph without Aldgate, in the city of London, and county of Middlesex 
aforesaid, and William Pattinson, Robert Clarter, Samuel Hawkins Jutsum, 
John Neal, John Anthwaite, and Stephen Boxall, overseers of the poor of 
the said parish of the third part. The deed, after various covenants en- 
tered into by the plaintiff, which were described as being entered into with 
the said several persons parties thereto of the third part, and their succes- 
sors and assigns, churchwardens and overseers of the poor for the lime 
being of the parish of St. Botolph without Ald^te, contained the follow- 
ing on the part of the defendants: and, in consideration of the covenants 
and agreements herein contained on the part of the said J. Furnivall, they 
the said several persons parties thereto of the third part, churchwardens 
and overseers of the poor of the parish of St. Botolph for themselves, and 
for their successors, churchwardens and overseers of the said parish, and 
their assigns, do hereby covenant and promise with and to the said J. Fur* 
nivall, his executors and administrators, that they the said churchwardens 
and overseers of the poor, their successors or assigns, shall well and truly 
pay, nr cause to be paid, unto the said J. Furnivall, his executors or ad- 
ministrators, the sum of 1169/., or such other increased or diminished sum 
as the said surveyors and architects, surveyor or architect for the time being 
as aforesaid, shall, under the powers aforesaid, certify between the 
*said several parties to be the proper sum to be paid for the works t^ac^ 
apd repairs by the instalments at the several times and in manner ^ 
thereinafter mentioned, that is to say, one third of the amount thereof within 
two months from the commencement of the works, one other third part 
thereof at the time of the completion of the said several works, and the re- 
maining one third part at the expiration of one calendar month, from the 
time of such completion of the said works and repairs: provided always, 
that nothing in these presents contained shall extend to, or be deemed, ad- 
judged, construed, or taken to extend to, any personal covenant, of or ob- 
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ligation upon the said several persons parties hereto of the third part, or in 
anywise personally affect them, any or either of them, their or any or either 
of their executors, administrators, goods, effects, or estates in their present 
capacity ; but shall be, and is intended to be, binding and obligatory upon 
churchwardens and overseers of the poor of the said parish of St. Botolpb, 
and their successors for the time being as such churchwardens and over* 
seers of the poor, but not further or otherwise, &c. &c. The plea then pro- 
ceeded to state that before the said sums in the declaration alleged to have 
become due and payable to the plaintiff, or any or either of them, or any 
part thereof became due, and before the commencement of this suit, to wit 
on the 29th of March, 1842, the defendants ceased being churchwardens 
and overseers of the poor of the said parish of St. Botolph, and they were 
not at any time since, or at the commencement of this suit, such church- 
wardens and overseers. Verification. 

The second plea — as to the cause of action in the declaration mentioned, 
in res|)ect of the defendants not paying to the plaintiff the said remaining 
one third part of the said sum of 1169/., amounting to 389/. 135. 4(/., — 
*7411 ^^^^^ ^^^ ^^^ plaintiff did not within the space or time of *five ca- 
-■ lendar months, from the day of the date of the said indenture, do, 
perform or execute, or cause or procure to be done, performed or executed, 
in and to the said parish church, all the works and repairs so covenanted 
and agreed by him to be done, performed, and executed as in the declara- 
tion aUeged ; concluding to the country. 

Replication to the plea of the defendants by them first above pleaded, so 
far as the same related to the defendants J. Simmonds and S. Boxall — that 
the defendant J. Simmonds continually, from the time of making the said 
indenture until and at the several times when the several sums of money 
in the declaration mentioned became due and payable, and from thence 
until and at the commencement of this suit, was and still is churchwarden 
of the said parish, and the defendant, S. Boxall, continually, from the time 
of making the said indenture until and at the several times when the seve« 
ral sums of money became due and payable to the plaintiff, and from thence 
until and at the commencement of this suit, was and still is overseer of the 
poor of the said parish ; mthotU t/dsj that the defendants, J, Simmonds and 
S. Boxall, or either of them, ceased being churchwarden or overseer of 
the poor of the said parish in manner and form as in the said first plea al- 
leged ; concluding to the country. 

Demurrer to the same plea, so far as it related to the other defendants, 
showing for causes of demurrer, that the same plea did not avoid the decla- 
ration, and the other defendants, by ceasing to be churchwardens and 
overseers, were not excused or discharged trom the performance of the 
covenant upon which the plaintiff had declared ; and the said indenture 
did not provide that the defendants should cease to be liable for the per* 
formance of the said covenant when they ceased to be churchwardens and 
overseers ; nor did they cease to be liable on the said covenant when they 
*7421 ^^^^^^ ^^ ^^ churchwardens and overseers: that the ^proviso in 
-' the said indenture was repugnant to the said covenant, and void, 
and was an illegal and firaudulent attempt on the part of the defendants to 
render their successors, and the future inhabitants, liable for the said re- 
pairs of the said church, the price and value of which repairs the defen- 
dants were bound b^ law to retam, and, it must be presumed, did retain, 
out of moneys in their hands, before and at the time of making the said in- 
denture : that it did not appear, in or by the said first plea, that the said 
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other defendants, or any or either of them, eyer were churchwardens and 
overseers ; and that the averment in the same plea, that the defendants bad 
ceased to be churchwardens and overseers, was uncertain, and tended to 
raise an immaterial issue, and was consistent with the fact of some of 
the defendants still being churchwardens and some of them, overseers. 
Joinder. 

I'he plaintiff also demurred specially to the second plea, alleging for 
causes, that it was not by the indenture and the covenant of the defendants 
mentioned in the declaration, a condition precedent to the payment of the 
said sum of 389/. 13s. 4d. therein mentioned, that the plaintiff should, 
within the space or time of five calendar months from the day of the date 
of the said indenture, do, perform or execute, or cause or procured to be 
done, performed or executed, in and to the said parish church, all the 
works and repairs covenanted and agreed by the plaintiff to be done, per- 
formed and executed ; nor did the plaintiff, by the said indenture, cove- 
nant to do, perform or execute, or to cause to be done, performed or exe- 
cuted, all such works and repairs within such space of time; that the plea 
was immaterial in this, to wit, that it tied the plaintiff to prove a strict and 
Uteral performance of all the works and repairs covenanted to be done, 
within the said space of time ; whereas, a substantial performance of such 
works was suflScient, within the true intent and meaning of the said 
•indenture ; that it was not necessary that all the works and repairs T*n^ 
should be done, if the works and repairs were finished and com- ^ 
pleted within such time in a good, proper, workmanlike, and substantial 
manner, to the satisfaction of the said architects, fit for use and divine ser- 
vice to be performed in such church ; that the said works and repairs 
might have been so finished within such time, though all the works and 
repairs might have been done within such time, and yet the same might 
not have been finished and completed in manner aforesaid, according to 
the said covenant ; that, therefore, whichever way a iuiy should find any 
issue joined upon the second plea, such finding would be immaterial, and 
not decisive of the cause ; and that the plea introduced new matter, and 
should have concluded with a verification, and not to the country. Joinder 
in demurrer. 

The defendants demurred to the replication to the first plea, assigning 
for causes, that the said replication was an argumentative traverse of afl 
the defendants having ceased being churchwardens and overseers, as in 
the first plea alleged ; that the replication afforded no answer to the plea, 
inasmuch as allowing that the said J. Simmonds continued churchwarden, 
and that the said S. Boxall continued overseer of the poor, as in the repli- 
oation was alleged, }ret that afforded no ground for the joinder of the other 
defendants in the action. 

Joinder in demurrer. 

Manrdngj Serjt., (with whom was Shee, Serjt.,) in support of the demur- 
rers to the pleas. The question on the first plea is, whether the proviso 
therein set out, is not wholly repugnant to the covenant which it professes 
to qualify. The covenant is clearly a personal contract on the part of the 
defendants. It is true that they are described as churchwardens and over- 
seers ; but neither in the one character nor in the other, had they capacity 
to contract. *And even if as church wardens or as overseers they r**^^^ 
could have contracted, they have clearly no joint capacity to do so. ^ 
Their description, therefore, must be rejected ; and the covenant must be 
read as if the defendants had contracted, generally and personally, that the 
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churchwardens and overseers should do the acts specified. Having en^ 
tered into such a personal covenant, the proviso by which it was sought to 
relieve them from all individual liability, is void — first, because it is utterly 
repugnant to, and at variance with, the covenant ; and, secondly, inas- 
much as the defendants thereby seek to do what the law will not allow, 
namely, to bind the future churchwardens and overseers of the parish. 
Lord Coke, in commentinfi; upon one of the sections in Littleton (s. 220), 
says, 146 a, *' By this section it appeareth, that when, in a general grant, 
the law doth give two remedies, the grantor may provide that the grantee 
shall not use one of them, and leave the party to the other. But where 
the grantee hath but one remedy, there the remedy cannot be barred by 
any proviso ; for such a proviso should be repugnant to the grant." So 
also, in Sir Jnthony MUdmay^s casSy 6 Co. Rep. 41 b, it is laid down 
that '< a proviso good at the beginning, by consequence may become re- 
pugnant ; as if a man by his deed grants a rent for life, proviso that it shall 
not charge his person, this is a good proviso ; yet if the rent is in arrear, 
and the ^antee dies, his executors shall charge the person of the grantor 
in an action of debt ; for otherwise they would be without remedy ; and 
therefore now it is become repugnant and, by consequence, void." Here, 
the repugnancy is immediate and contemporaneous with the covenant, and 
renders the proviso void ; for if the proviso were to have any operation, it 
would wholly release the defendants from their liability. If churchwardens 
*7451 ^^"'^ ^^ charged *as such, the charge would, in eflect, be on the 

^ parish fund ; but there is no power, neither is it legal, to throw any 
liability on future parishioners. In Dyer, 9 b. Anon. 19 H. 8, it is said, 
*' that if a man appoint A. and B. executors, with a proviso that B, do not 
administer^ the proviso is void, and they shall sue jointly." Two feoffees 
granted custodiam parci of A. to W. N. capiendo feodo quod J. S, nuper 
parcarius cepU proviso quod scriptum non exlendat ad onerandum one of the 
grantors ; and this proviso was held void ; for this restrains all the effect 
of the grant against him." Bro. Abr. Conditions^ pi. 238, Vin. Abr. Condi- 
iionj (A a) pi. 10. In Jenk. Cent. 96, pi. 86, it is said, ^' A. makes a feoff- 
ment of land to B., with warranty; proviso that the warranty shall be 
void: this is a void proviso; as in a deed, an habendum which is repug- 
nant to the premises is void ; for both being in one instrument where the 
latter clause is repugnant to the former, the latter is void." So, in Mai^ 
Portinglan*s case^ 10 Co. Rep» 36 a, it is laid down, ^^ Suppose that a man 
makes a gift in tail, and further grants that he may make leases for years 
or lives, according to 32 Hen. 8, c. 28, or to levy a fine with proclamation, 
according to the acts in such case, to bar his issue, provided always^ thai 
he shall not make leases or levy a fine ; none will aeny, but such proviso 
would be repugnant." In Sir John t)avis's Reports, 34 b, it is stated, 
'^ If a feoffment be made to J. S. and his heirs, with a proviso that his 
daughters shall not inherit, such proviso is void." Also in Vin. Abr. Con- 
dition (Z), pi. 11, (quoting from Bro. Abr. Conditions^ pi. 116) it is said, 
that " if a man aliens in fee, upon condition that if the feoffee or his heirs 
make any assignee the feoffee or his heirs may enter, this is a void condi- 
tion ; for it is repugnant to the estate." So, in Jenk. Cent. 242, pi. 26, 
*7461 '^* ^* ^y^^^ ^^^' ^^ ^^ ^^^^ down, that " a condition ^annexed to an 

-I estate-tail that the unmarried donee shall not marry, is void ; for 
without marriage he cannot have an heir of his body." In Co. Litt. 206 
hy it is said, that '^ if a man make a feoffment in fee, upon condition that 
he shall not alien, this condition is repugnant and against law, and iho 

2k2 
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estate of the feoffee is absolute. But if the feoffee be bound in a bond that 
the feofi*ee or his heirs shall not klien, this is good, for he may, notvirh- 
standing, alien if he M^ill forfeit his bond that hoijiimself hath made. So it 
is, if a man make a feoffment in fee upon condition that the feoffee shall 
not take the profits of the land, this condition is repugnant and against law, 
and the estate is absolute. But a bond with a condition that the feoffee 
shall not take the profits, is good. In The King v. Stevens, 5 East, 244, 
S. C, 1 J. P. Smith, 437, 3 J. P. Smith, 366, it was held that an alle- 
gation, sensible in the place in which it occurs, and not repugnant to ante- 
cedent matter, is to take effect, though repugnant to subsequent matter. 
[TiNDAL, C. J. Is the proviso actually rept^^on^ to the covenant, oris 
It intended merely to make the plaintiff look for payment to a particular 
Jund9 Cresswell, J. The defendants do not covenant to pay out of any 
particular 6ind.] That the defendants could not charge their successors 
and the future ninds of the parish, or make a retrospective rate for the pur- 
pose of reimbursing themselves, has been established by numerous cases; 
Tatoney's case^ 2 Ld. Raym. 1009, 2 Salk. 531, 6 Mod. 97 ; Dawson v. 
Wilkinson,, Cas. temp. Hardw. 381 ; Rex v. The Churchwardens of Brad- 
ford, 12 East, 556; Rex v. The Churchwardens o/Dursley, 5 A. & E. 10, 
6 N. & M. 333; all of which were reviewed by the court of Exchequei 
Chamber in the Braintree case.{a) Another objection to the first plea is, 
that ^although it alleges that the defendants had ceased to be church- rmrjA'i 
wardens and overseers, it does not state that they had not retained ^ 
sufficient money in their hands to pay the plaintiff. The plea is also bad 
in this respect, — that it does not aver that the defendants are neither 
churchwardens nor overseers, but states that they are not churchwardens 
and overseers. Consistently with this allegation, some of them may be 
churchwardens and the rest, overseers. 

The second plea is undoubtedly bad ; for it assumes, that it is a condi- 
tion precedent to the plaintiff's right to receive payment, that the whole of 
the works and repairs should have been completed within five months. It 
is unnecessary to cite cases to show that this proposition cannot be main- 
tained. Daiiman v. King, 4 New Cases, 105, 5 Scott, 382, may, how- 
ever, be mentioned, as strongly in point. Moreover, if there had been any 
thing in this objection, the plea should have concluded with a verification, 
inasmuch as it introduces new matter, (b) 

With respect to the replication to the first plea, it is not meant as an 
answer to the whole plea, but only to so much of that plea as relates to the 
defendants Simroonds and Boxall. Supposing them to continue liable, and 
the rest of the defendants to oe discharged, the bringing of the action against 
the whole of the defendants is not a misjoinder — it is a joinder of parties 
who, originally liable, may be discharged by matter ex post facto. [Tik- 
DAL, C. J. Is it not a singular thing to divide a plea in this manner?] 
An objection might possibly have been raised to it ; but none has been 
taken. 

Channell, Sent., (with whom was Byles, Serjt.) for the defendants. It 
must be admitted that the second plea is open to the objection which has been 
taken to it. *But it is submittea that the first plea furnishes a good r^^y^o 
defence to the action. In Mildmay^s case, and the other cases cited, ^ 
the grant or covenant was at first absolute. But the very question here is, 
whether the covenant was or was not absolute; 2 Wras. Saund. 234, n.(c) 
The covenant is to be construed according to its legal effect. This is not 
. {a) VeUy V. BurtUr, in error, 12 A. & £. 265, 4 P. & D. 452. (6) Vide post. 
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a covenant entered into by the defendants, by name. [Cresswell, J. In 
what event do you say the plaintiff mi^ht have sued ?] If the whole of 
the defendants had continued in office, it could not have been successfully 
contended that they were not liable. Thb proviso is to be read in connec- 
tion with the covenant, as explaining the intention of the parties. Although 
it may be admitted that the defendants would have continued responsible 
if the whole of the debt had accrued while they remained in office, the un- 
derstanding of both parties clearly was, that the plaintiff was not to look to 
the defendants if they did not continue in office, but was to seek for pay- 
ment from their successors, who are distinctly referred to in the deed. 
tERSKiNE, J. Do you say that this is a distributive covenant for payment, 
»y the defendants, of all instalments falling due while they remain in office, 
and by their successors, of all future instalments ?] It is submitted either 
that the covenant may be taken distributively or that the words raise an 
ambiguity which will let in the proviso by way of explanation. Looking 
at the covenant as distributive, the proviso will operate, not as an excep- 
tion, but as a limitation ; for a remedy is still given for sums accruing while 
the defendants continue to be churchwardens and overseers. Suppose the 
covenant itself had been, that the defendants would pay provided they re- 
mained in office or had funds, the plaintiff would have had a possible remedy 
under it. The cases cited on the other side apply only where the proviso 
*7491 ^^ ^^ ^^ destruction of the covenant. Why should it be '^supposed 
^ that the defendants entered into a covenant imposing risk on them- 



selves and none on the plaintiff? The parties had to deal with a matter 
difficult of execution, and each side must be presumed to take upon itself 
a certain risk ; and should the covenant be held to be personally binding 
on the defendants, only while they remained in office, the plaintiff is to be 
considered as having agreed to take the chance of the work being com- 
pleted during the period the defendants continued churchwardens and over- 
seers. [Erskine, J. Suppose one of the defendants to go out of office, 
then, according to your argument, their personal covenant would cease. 
Do you say, taking the covenant and proviso together, that if five of the 
defendants continue in office, they must pay ? Ceesswell, J. Suppose 
the six bad gone out of office, and been re-appointed, would they hold the 
same office?] No. [^Cresswell, J. Would they then be liable as their 
own successors?] It is apprehended not. [Tindal, C. J. You want us 
to read this as a covenant to pay only if there are funds.] The intention 
clearly is, that the defendants, if the]^ are to be held personally liable, are 
to be so only so long as they remain in office. Supposing those who con- 
tinue in office to be alone liable, the plaintiff cannot have judgment on this 
record, as he has sued the whole six ; for the rule in actions on contracts 
is, that if you sue too many defendants, you must fail. If the construction 
of the covenant now contended for be nght, then some of the defendants 
have ceased to be parish officers and are not liable. It is the same as if 
the objection was, that the declaration did not contain an averment that 
they did continue in office. This case is distinguishable from Bew v. Pettet^ 
1 A. & E. 196, 3 N. & M. 456; for there the defendants did not sign the 
•7501 P*"^"*^*®^^ notes as churchwardens, Jic., but *those words were 
J merely acided as the description of the parties. There is no magic 
in the word " proviso." It may be either an explanation of the covenant 
or an exception out of it; and the rule as to when it is to be stated by the 
plaintiff and when by the defendant is laid down in Thurshy v. Phntj 1 
Wms. Saund. 234. 
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With respect to tbe replication to the first plea, the defendants having 
pleaded jointly, the plaintiff has no right to reply distributively. 

Mannings Seijt., in reply. The rejection of repugnant conditions and 
provisoes is not confined to cases where they would destroy the efiect of 
the whok of the previous matter, but applies equally where part only would 
be rendered nugatory. The ground of rejection is, not that it is opposed 
to all, but that it is inconsistent with something that has gone before. With 
respect to the argument, that the defendants are liable only so long as they 
remained in office, it is absurd to suppose that the plaintiff would agree, 
that the payment of his work should depend upon the contingency of (he 
defendants' remaining in office. The replication, it is submitted, is good. 
{TiNDAL, C. J. Nothing will turn upon it.] 

TiNDAL, C. J. It appears to me that the question in this case will de* 
pend substantially on the declaration; for, as the proviso is set out on oyer 
of the indenture, it is the same in effect as if the whole deed had been 
stated in the declaration. The ouestion is, whether, taking the covenant 
and proviso together, the plaintiff has any cause of action. The covenant 
is as follows. [Here, his lordship read the covenant.] The first question is, 
whether this is a personal covenant, or is it a covenant by the defendants 
as a corporate body. It *must fall within the one class or the other, rv^^i 
Churchwardens and overseers, though they are by statute a corporate ^ 
body for some purposes, cannot enter such a covenant as this in a corporate 
character; and if not, then the contract must be a personal covenant. If it 
be, the next question is, what does it bind the defendants to do ? At all 
events, it binds them, while they remain in office, to pay. Looking at the 
proviso, however, it is utterly inconsistent with the covenant. [Here, his 
lordship read the proviso.] Therefore, if the defendants have entered into 
a covenant which, to any extent, binds them personally, this proviso is at 
variance with such covenant, and consequently must be rejected as repug- 
nant according to the authorities cited. If the proviso is rejected, then the 
first plea is no answer to the action. With respect to the last plea, no at- 
tempt has been made to support it. Therefore, as regards both, the plaintiff 
is entided to judgment. It would have been a different thing if the defend- 
ants had so shaped their covenant as to make the payment come only out 
of the parish fund. 

CoLTBfAN, J. When we look at the covenant by itself, it is clearly a per- 
sonal covenant. It has been said, that although what is called the proviso 
is, in termsj a proviso, it is to be construed as merely limiting the general 
words of the covenant. That might be so, if it could be shown that there 
would still remain a personal liability in a given event contemplated by the 
parties. But the argument proceeds on a misapprehension of the proviso, 
which declares '' that the covenant is not to be taken as a personal cove- 
nant, or to affect the defendants in their private capacity." Stopping there, 
the proviso would clearly be repugnant. It proceeds to say, however, " but 
shall be and is intended to be binding and obligatory upon churchwardens 
and overseers of the poor of the said parish of St. ^otolph, and their suc- 
cessors, for the *time being, as such churchwardens and overseers r^neo 
of the poor, but not further or otherwise." This latter part is sup- ^ 
posed to explain the covenant by limiting its personal effect to the time that 
the defendants remain in office. But that I think was not the real meaning 
of the parties. The intention obviously is, that no one shall be perstmaUjf 
liable ; which imports, in truth, that there shall be no liability at all. 

Krskine, J. The covenant by the defendants clearly constitutes a per- 
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sonal liability ; for though they are described to be churuhwardens and 
overseers, they covenant for themselves and for their successors. The' 
part in which they covenant for the latter is of no avail, and may be struck 
out. Then what do they undertake on their own part? To pay for the 
work by the stipulated instalments. It is said that the proviso qualifies the 
full extent of the covenant, and gives it a limited construction. If that had 
really been so, I should have thought the argument a sound one ; but when 
the proviso is examined it is utterly inconsistent with any personal liability 
whatever. The only part of it which, according to the ar^ment, would 
be effective, is that which declares that the covenant is intended to be 
binding on the defendants and their successors in their official character 
only. But that is a direct contradiction to the corenant.. I cannot see, 
therefore, how the covenant and proviso can be construed together, so as 
to create the limited liability now contended for. My brother Channell 
was obliged to admit that, supposing his view was correct, the covenant 
would cease to operate if any one of the defendants went out of office ; but 
it is highly improbable that any one would enter into such a contract. The 
defendants appear to have intended to bind the funds of the parish ; but 
they have attempted to do that in a manner in which such an intention 
cannot be carried into effect. 

*7531 *Cresswell, J. I am of the same opinion. The defendants first 
-I enter into a clear personal covenant, and then they endeavour, by 
the proviso, to relieve themselves from all personal liability. 

Judgment for the plaintiffs. 

Chanmlly Serjt., then prayed for leave to withdraw the pleas, and pay 
money into court to coyer the third instalment and also any claim for the 
additional works and repairs. A rule nisi having been granted, 

Mantdngj Serjt., on a subsequent day, showed cause, submitting that the 
amendment would go beyond the pleas on which the former argument 
turned. 

The Court, however, made the rule abaokte. 



EDGER, Esquire, v. KNAPP, D. D. 

A* and B., directors of a joint-stock company, being sued for debts due from, and for 
damage done by, the company, employ C. to defend them upon their joint respon^i- 
bUity. A. pays the whole of C.'s biU of costs. Htid^ that an action is maintainable by 
A. against B. for contribution. 

Where the plaintiff had been nonsuited upon the opening speech of his counsel, and it 
afterwards was shown by affidavit that his witness could have proved a good cause 
of action not stated in the opening speech, the court granted a new trial upon payment 
of costs. 

Assumpsit, for money paid, and upon m account stated. 

Plea : non assumpsit. 

At the trial at the London sitting after Michaehnas term 1842, before 
TiNDAL, C. J., it appeared, that in 1836, a joint-stock company was 
formed for the purpose of obtaining an act for the formation of one of se ve* 
ral competing lines of railway from London to Brighton. After an inef- 
•7541 ^^'^^^^^ attempt to carry their bill through the *House of Commons, 
J the company coalesced with the supporters of •rival lines, and an 
act was obtained under which the present railway was constructed. A 
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call of 6^. per share was made for the purpose of defraying the expenses 
of the now dissolved company, but several claims were made which it was 
thought advisable to resist. Some of these defences the company failed in 
supporting ; in others, which were successful, the plaintiffs were unable to 
pay the defendant's costs. Messrs. Pearson and Wilkinson, tlie attorneys 
of the company, being unwilling to embark in these proceedings upon the 
responsibility of a numerous floating body of shareholders, took the pre- 
caution to obtain a retainer from four members of the company, viz. the 

plaintiff, the defendant, Sir John T. Claridge, and Mr. Solani. In 

opening the case to the jury, Sheej Serjt., did not state the retainer, re- 
specting which his instructions were silent, Messrs. Pearson and Wilkinson 
not having been previously examined by the plaintiff's attorneys. During 
the examination of Pearson, the first witness for the plaintifi', the learned 
judge was of opinion that, on the opening speech, the action must be taken 
to be a proceeding by one partner against another upon an open unsettled 
partnership account. He therefore nonsuited the plaintiff. 

In Michaelmas term following, Shee, Serjt., obtained a rule nisi to set aside 
the nonsuit, and for a new trial, upon an affidavit made by Pearson, in 
which it was stated that Pearson and Wilkinson were appointed solicitors 
to the company, upon an agreement that, provided the directors made ad- 
vances for the costs out of pocket, and paid the bills monthly, P. and W. 
were to debit thejtmds of the company, and not the directors. In 1837, 
the funds of the company were nearly exhausted; P. and W. accepted 
300/., part of such funds, in discharge *of the directors ; the balance rM55 
in hand was applied towards the liquidation of the debts; and the *- 
company was dissolved. Variou9 demands by engineers, &c. were made 
upon the then late directors of the company, exceeding 6000/. Some of 
these claimants were then suing some of the directors. P. and W., being 
cognizant of the transactions, were employed to defend these actions, upon 
an understanding and agreement, with all the parties, such defences were 
undertaken upon the responsibility of the defendants, and not upon the 
credit of the company, which had been dissolved when the greater part 
of the actions were commenced. In almost all the cases, though the de- 
fendants were successful, the plaintiffs were insolvent, and P. and W. . 
looked to the defendants for their costs. Advances were made by each 
of the parties sued, in various sums, as the causes proceeded ; and, in the 
end, signed bills were delivered to them. Actions would have been 
brought for the amount, but Edger obtained an order for the taxation of 
the bills upon the usual undertaking to pay the balance. The balance 
found to be due to P. and W. amounting to between 500/. and 600/., was 
paid by Edger. 

Bompas^ Serjt., showed cause. The plaintiff and the defendant and other 
persons were partners ; and until an account is taken it cannot be ascertained 
what each is to receive or pay. The account can be taken only in an action of 
account, or upon a bill filed in Chancery for an account. [Cresswell, J. Sup- 
pose four persons to be sued in respect of a partnership transaction, in which 
other partners are concerned, and the debt is levied upon one of the defend- 
ants, would he not be entitled to contribution against his co-defendants?] 
It is submitted that he would not [Erskine, J. The question is, whether 
he would not be entitled to contribution where there was a special agree- 
ment between them ; whether one of four •partners sued would not ri»«c^ 
be entitled to contribution against his co-defendants upon a special ^ 
agreement to employ the same attorney for their mutual defence.] The 
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cases cited at nisi prius were Holmes v. SBgginSy 1 B. & C. 74, 2 Dowl. 
& Ryl. 196, and MUmm v. Codd, 7 B. & C. 419, 1 Mann. & R. 238. 
In the former of these cases it was held that an agent for a railway bill, 
who was himself a subscriber to the undertaking, could not maintain an 
action against the chairman of the committee for his agency ; in the latter, 
an attorney, who was a member of a trading company, was employed by 
two other members of the company to defend an action brought against the 
two ; he was held not to be entitled to sue the latter for his costs, being, 
as a member of the companVy liable to bear his proportion of their costs. 
These cases have been followed and confirmed by J^Teale v. Tarion^ 4 
Bingh. 149, 12 J. B. Moore, 365, in which some circumstances occurred 
very much stronger than the present. In that case a shareholder in a joint- 
stock company sued the directors of the company upon two bills of exchange, 
drawn by him upon the secretary of the company on account of goods sup- 
plied to the company by the plaintiff, and accepted by the secretary. It 
was held that the plaintiff, being a partner, could not sue. So, here, the 
plaintiff has paid bills on account of the company. Goddard v. HodgeSj 
3 Tyrwh. 209, 1 C. & M. 33, and Tea^ue v. Hubbard, 8 B. & C. 345, 2 
Mann. & R. 369, are authorities to the same effect. The payment made by 
the plaintiff was on account of the company of whom he was a member. 
[Cresswell, J. That appears to me to be the question in the cause. Sup- 
pose the party to say " I will sell to you two, and will not sell to the com- 
pany?"] Here, the parties were sbed as members of the company. Some 
*7571 ^^ ^^^ actions were against four, some against three, some *against 

^ two. In many insurance companies the policies are signed by three 
of the directors ; but they are not the less the contracts of the company. 
Here, several calls had been made ; some of the shareholders have paid 
more, some less. Is there co be a second action for contribution in respect 
of this difference in the payments f Some of the actions defended by these 
parties were brought, not upon contracts, but for damage sustained through 
the operation of the company. [Tindal, C. J. If the plaintiff can show 
that the four agreed to treat their defence as a separate job, if such an ex- 
pression may be used, the case will not fall within the general rule.] There 
is no evidence of any such contract. [Ebskine, J. The case was stopped.] 
But not without giving full effect to every thing which my brother Shee 
said he could prove. [Tindal, C. J. Four persons being sued for a debt 
which they have contracted Jointly with others apply to Pearson and Wil- 
kinson to defend them.] The learned seijeant cited Fox v. Clifton, 6 
Bingh. 776, 4 M. & P. 676; Kempson v. Saunders, 4 Bingh. 5, 12 J. B. 
Moore, 44, 2 Carr. & P. 366; Wright v. Hunter, 1 East, 20; H(mell v. 
Brodie, 6 New Cases, 44, 8 Scott, 372; Holmes v. WUliamsm, 6 M. & 
S. 158. 

Shee, Serjt., (with whom was White,) in support of the rule. Frvstra 
petit qui mox restUuturus est\{a) and therefore one partner cannot sue 
another in respect of a partnership transaction. But this was not a part- 
nership transaction. In the first place, there was no partnership, since, 
until an act of parliament was obtained, the projected company could not 
be formed. Secondly, supposing a company to have been constituted, it 
*7581 ^PP^^"^) *from the affidavit of Pearson, that the payment to him <^'^^ 

-I his partner was made upon a distinct collateral contract. [C: 



him and 

RESS- 



(a) A» lo this maxim in the form of Fruttra petU quod itoHm alteri reddere eogtn», see 
Jenk. 256, pi. 49, where it was applied to an appeal of mayhem by a viUein against his lonL 
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WELL, J. For the defendant it b contended, that the payment was made 
on behalf of the partnership.] If the foar had been sued by P. and W., 
the noL-joinder of the other shareholders could not hare been pleaded in 
abatement. [Tindal, C. J. That may be true as against P. and W., at* 
though the four may not be entitled to contribution inter te. The question 
here is, whether, as between themselves, it was made a separate transac-^ 
tion.] Pearson refused to undertake the defence except upon t^e personal 
retainer of the four defendants. It is not to be assumed that the defence 
was for the benefit of the company. [Tindal, C. J. You must make out 
that the partners agreed to contract for themselves personally, without look- 
ing to the partnership. Cresswell, J. I do not agree that you are entiiUd 
to have a new trial. Tindal, C. J. The action for money paid to recover 
contribution is founded upon the old writ de cofUrilmUane /adenda ; of 
which it is said, m Fitzh. N. B. 378,(a)." And if there be three or four 
coparceners of lands, and the eldest sister do the suit to the lord of whom 
the lands are holden for all the coparceners, and the others will not allow 
her for her charges and losses,(6) according to the rate,(c) for the same 
suit, that coparcener who did the suit may have this writ of contribution. 
And if there be many coparceners, and the eldest does the suit, and the 
other coparceners agree with the eldest for a rate, now the writ of contri- 
bution shall be brought against the others, and who would not contribute, 
&jo.{d) And if many be infeoffed *of land for which one suit ought r»fjfjn 
to be done, now if they agree amongst themselves that one of them *- 
shall do the suit, and the others shall contribute unto him, if he do the suit, 
and afterwards the others will not allow him for that suit according to their 
rate, then he shall have the writ of contribution against them, and the writ 
shall mention the agreement, &c. And if they cannot agree, then the lord 
shall <iistrain them all for all their suits, if the suit be not done. But if one 
feofiee, of his own will, do the suit for them all without an^ agreement for 
the same made between them, the lord cannot then distrain the others for 
the suit ; far as to the lord it is not material whether there be any agree- 
ment between them or not, but between the feoffees, he that did the suit i«baU 
not have the writ of contribution against his companions without agreement 
thereof made betwixt them. "(e) So here, in order to entitle the plaintiff* 
to recover against the defendant, he was bound to show a contract inde- 
pendent of the relation of partner. However, upon pa;^ment of the costs 
of the trial, the nonsuit may be set aside, and the plaintiff' let in to try the 
cause again. 

Per curiam Rule absolute for a new trial, (y*) 

(a) In the quarto edition, but in the last Engllth following the fVench editions, p. 162. 
ib) Pw let chargu penU, 

(c) SoUmque lour rate, i. e. according to their proportion. 

(d) This materially varies from the original, upon the very point for which it is cited. 
What Fitzberben says is this : ** And if there be many coparceners, and the eldest does 
ttie suit, and tome [cueunt] coparceners agree with the eldest for their proportion, now 
the writ of contribution shall be brought against the otkert who would not make contri- 
bution." By which it would appear that not the assenting, but the dissenting, coparce* 
ners were to be compelled to contribute by writ. 

(() From this extract, as corrected from the French original (see last note,) it appears 
that n coparcener distrained upon is entitled to contribution without any agreement; and 
it may be inferred that a joint-feofiee is not. The reason for this distinction probably is, 
that the coparcener comes in by act of law, whilst the joint-feofiee comes in by his own 
act, anil might have protected himself by stipulation or covenant at the time he accepted 
the estate. 

(/) This cause was tried a second time before Maule. J., at the sittings after Eastec 
tisrm, 1843, when the plaintiff obtained a verdict, which the court refused to disturb. 



759] 5 Manning & Granger. 397 

See further, ns to contribution, Sadler r. Nixan^ 5 B. & Ad. 936 ; S. C.per nomtn. Sadier 
▼. Hickhon, 3 N. & M. 258. See also Rastall's Entries, 161 ; Vet. Int. 42; PhUipt v. Biggi, 
Hardies, 164; OffUy and Johnson' » Ctue^ 2 Leon. 166; Jnon. Sir F. Moore, 136. No. ti80 ; 
jSnon. 2 Ventr. 348 ; Walton v. Hanimry^ 2 Vern. 592 ; Partont v. Briddock^ ib. 608 ; Coweil 
V Edwards^ 2 Bos. k Pull. 268 ; Deering v. Eari of mndulmt, ibid. 270 ; Graham v. Robert- 
•on, 2 T. R 282 ; Brand ▼. BoulcoU, 3 Bos. & Pull. 235; Osltomt v. Harper, 5 East, 225 
1 J. P. Smith, 411 ; Kellfy v. Serf, 5 Esp. N. P. C. 194; Dobton v. WUiony 3 Carapb. 480; 
Lkyd V. SandHandi, Gow. N. P. C. 13 ; Bettt v. Dreuv, 2 A. & £. 57, 4 N. & M. 64 ; Dimc$ 
V. .in^ 6 N. & M. 494 ; Bac. Abr. OUtgation, (D.) 5. 



*760] ♦CHARLES THARPE, and Sarah his Wife, Administratrix of 
LETITIA EVANS, deceased, v. STALLWOOD and Another. 

An administrator may maintain treptut for acts done after the death of the intestate, and 
before the grant of administration. 

The rule that a party cannot be made a trespasser by relation, is only applicable where 
the ace complained of was lawful at the time. 

The court will not grant a new trial upon the ground of surprise, merely because the un- 
successful party has neglected properly to instruct hia attorney. 

Trespass, for taking certain goods and chattels of the plaintiff Sarah as 
administratrix &c., and carrying away the same &c. 

Plea, not guilty, " by statute." 

At the trial, before Tindal, C. J., at the sittings for Middlesex after last 
term, the following facts appeared in evidence : — One Cole waa» tenant to 
the defendant Slatlwoody of a house in which the intestate had occupied an 
apartment. She died in June 1842, possessed of certain household furni- 
ture in the apartment in question. On the 28th of July the furniture was 
seized by Stallioood and the other defendant (a broker,) as a distress for 
rent alleged to be due from Cole to Stallwood; some of the furniture being 
at the time of the seizure ofi* the premises, as the plaintiffs were in the act 
*7611 ^^ removing it at the time. On the 29th administration *of the es- 
^ tate and effects of the intestate was granted to the female plaintiff. 
The defendants failed to prove the tenancy of Cole, it appearing that it was 
under a written agreement, which was not produced. It was then con- 
tended on their behalf that trespass would not he by an administrator for 
an act done before the date of the letters of administration. Leave was 
reserved to the defendants to move to enter a nonsuit upon this point ; and 
the plaintiffs obtained a verdict for 21/. 

BompaSj Serjt., on a former day in this term (20th of April,)^ moved ac- 
cordingly. He submitted that there was a distinction between trespass and 
trover. The latter may be supported by an administrator for a conversion 
before the grant of administration; but the right to bring trespass stands 
upon a different footing. He cited Cooper v. CkMy^ 1 W. Bl. 65, 1 Burr. 
20; Smith v. Milks, 1 T. R. 475; Carlisk v. Garland, 7 Bingh. 298, 5 
M. & P. 102, S. C. in Cam. Scac, 10 Bingh. 452, 4 M. & Sc. 24, 2 C. & 
M. 31, 3 Tyrwh. 705; in Dom. Proc. 4 New Ca. 7, 4 Scott, 587; and 
Balme v. Hutton, 9 Bingh. 471, 3 M. & Sc. 1, 1 C. & M. 262, 2 Tyrwh. 
620. Although it is said in 1 WiUiams on Executors, page 493, 3d ed., 
(citing Long v. Hebb, Style, 341 ; 2 Roll. Abr. 399, tit. Relation (A.), pi. 
1, (a), ^non., Comb. 451 ; Selw., N.P. page 717, 6th ed., and Patten v. 

ia) Thus rendered in 18 Vin. Abr. 285, same tit.: — 

" If a man dies possessed of certain goods, and after a stranger takes and converts them 
to his own use, and then administration is granted to J. S., this administration shall re- 
late to the death of the testator, so that J. S. may maintain an action of trover and oon- 
wursion for this conversion before the administration granted to him. Trrn. 10 Car. B. 

2L 
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Po^^, Alcock & Nap. 493,) that ^^ an administrator *may have an r^^ca 
action of trespasb or trover for the goods of the intestate taken by ^ 
one before the letters granted unto him ;" yet the only case that supports 
the position as to trespass is the short note of Long v. Hel>b. (a) [Colt- 
man, J. AAer a verdict for the plaintiff in ejectment, the lessor of the 
plaiiitifTmay maintain an action for mesne profits antecedent to the day of 
the demise: how is that explained except upon the doctrine of relation?] 
The action of ejectment is altogether anomalous. [Tindal, C. J., referred 
to Com. Dig. tit. Mministration (B. 13,) where it is said that since the 
statutes 4 Ed. 3, c. 7, and 31 Ed. 3, c. 11, " an executor or administrator 
shall have trespass or trover for the goods of the testator taken in his life- 
time ;" {b) and his lordship observed, that it would be a strange anomaly to 
hold that an administrator could maintain trespass for an act done bgfort 
the death of the intestate, and not for 6ne done aflenoards.] 

The learned Serjeant moved also, upon the ground of ^surprise, r^iYgo 
on an affidavit of the defendant's attorney, statmg that he had in- ^ 
quired of the defendant Stallwood whether Cole held under a lease or any 
written agreement, when the defendant informed him that Cole was merely 
a yearly tenant ; and that the deponent had not the least idea of there being 
any written document between them. A rule nisi having been granted, 

Sheej Seijt., (with^whom was Wordsworth) now showed cause. Upon 
the ground of surprise, the affidavit is insufficient. It discloses a case of 
negligent^e, either on the part of the defendant Stallwood or his attorney ; 
but that will not entitle him to a new trial. There is no affidavit by the 
defendant himself; and the one sworn does not even state that any rent was 
due. [TiNDAL, C. J. It leaves us in complete doubt whether there was 
any written agreement or not.] The other is the material question in the 
case, namely, whether an administrator can maintain trespass for an act 
done to the intestate's estate after his death, but before the grant of admin- 
istration. The defendants, by pleading not guilty only, have admitted the 
representative character of the female plaintiff, and that she was possessed 
of the property in that character. [Tindal, C. J. The possession is un- 
doubtedly admitted on the face of the record.] It will be contended on be- 
half of the defendants, that in the case of an administrator, his title does not 
relate back to the death of the intestate, as it does in the case of an execu- 
tor to the death of his testator ; but if that were so, and an action would not 
lie in such a case as the present, it would be a striking instance of a wrong 
without a remedy, which the law abhors. But the distinction between 
executors and administrators in this respect does not exist; in Com. Di(>. 

R.J between Locktmiih and Creiswdlj adjudged j this being moved in arrest of jadgiDent| 
after verdict for the plaintiff. hUratur^ HiSy 9 Car. Rot. 729." 

(a) ^^ In a trial between Long and Htb6 and others, it was said by Rotle« Chief Justice, 
that letters of administration do relate to the time or the death of the intestate, and not to 
the time of granting them; and therefore an administrator may bring an action of tres- 
pass or a trover and conversion for goods of the intestate taken by one before the letters 
granted unto him; otherwise there would be no remedy for this wrong done." 

(6) Citing Wentw., Off. Ex. 98. Moo. 400. ) Harris r. Vandcogiej Cro. El. 377, JShza- 
beth CoufUeti of Rutland v. I»abd Counttn of Rutland; S C. Owen. 156: Sir F. Moore, 
266 ; Lac. 168. Diet. \n Mason v. Dixon; and, 242, Diet, in Sale v. The Buhop tf Coveninf; 
1 Leon. 193, 194. Ruaell and PraJtU cau. The stat. 4 E. 3, c. 7, expressly gires an action 
to exenUor$ for tretpattet done in the life of their testator. The case in Sir F. Moore, 400, 
is as follows: '-Pasch. 37 Eliz. Between Harrii and Vandcogieit was held that an otf- 
fniHi»tr<Uor shall have treepau de boniM aeportat^ in vita intett^ by the equity of the statute of 
4 E. 3, c. 7, and the executor of an executor by the statute of 25 E. 3, c. 5." 

The other authorities cited by Comyns relate to the power of executort to maintain an 
action of trover. 

398 
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tit. MmiTustroHon (B. 10),it is said, '^An executor or administrator ha?> 
*7641 ^^® property of the goods of his testator, or intestate, •vested in him 

^ before his actual possession, and therefore may have trover^ trespass, 
&c. against him who takes them before he has actual possession of them. "(a) 
[Cresswell, J. There is a case in Fitz. Abr. tit. AdministraJtors^ pi. 2, \h) 
•7651 ^*^*"S '^^ (-^Oj is H 6, 22(c), where •the question was raised as 

^ to the right of an administrator to maintain trespass under circum- 

(a) Citing Cro. £1. 377, Elizabeth, Countess of Rutland r. liobei, Countess of Rutland. 

(6) '* Trespass eU bovus asportatis brought by fulministrators. The defendant says that, 
before the administration to them committed, the ordinary delivered these goods to the 
defendant to re-deliver them; wherefore he took them, and afterwards re-delivered th^m 
to the ordinary, and afterwards the ordinary committed the administration of them to the 
plaintiffs &c., without this, that he is guilty after the administration : and the opinion was 
that it is a good plea ; wherefore they accepted an issue upon this (post, 773 (a) ) ; and 
the opinion was that administrators have their power from the death of the intestate, and 
not from the commission, and [may] have action of those goods taken before the admin- 
istration. Therefore quare, if a release made by them, before administration, be a bar, 
aAer the administration, of a debt or goods of the intestate &c." 

(c) "A writ of trespass was sued by administrators, of goods which were of one /., qui 
obnt intestate, and being in their custody ; and they counted how the defendant took and 
carried them away &c. Markham, Serjt., for the defendant. True it is, that he died in- 
testate ; but long time before the administration committed to you at London, the admin- 
istration was committed to us of the same goods whereof this action is conceived ; by 
force whereof we demanded the same goo<fs, and afterwards he committed the adminis- 
tration of the residue of the goods, which were of the testator [intestate] to you, by 
colour whereof you took the goods to you committed, aud also the goods now in action, 
and we re-took them out of your possession, as it was lawful for us to do. Judgment, 
if wrong, &o. Fortescue, Serjt., to Markham. How do you show the administration ? 
Markham. That is not needful for us, for we plead by way of bar. Fortescue. It seems 
to me that this plea is sufficient enoush as to that, notwithstanding that I am for the 
plaintiff. [He then gave his reasons!] Therefore if you wish this for a plea, we will 
imparle. Markham waived the plea [and pleaded as stated above in the note last pre- 
ceding.] Portington, Serjt. This plea does not amount to more than not guilty after the 
administration committed: but to my intendment that shall not be, for in this case the plain- 
tiffs might have a general action of trespass (if they would) of their own- goods carried 
away, as well as this action of trespass; in which case the plea which the defendant has 
pleaded would not be a plea, because that it amounts to nothing more than not guilty 
generally; and yet the plaintiffs bad no cause of action, unless by cause of the adminis- 
tration, which shall have regard [relation] to the death of the man intestate. ***** 
Fulthorp, Just, of C. P. There is a great <flversity between a writ of trespass of the goods 
of the deceased taken out of the custody of executors, ^nd out of the custody of adminis- 
trators ; for executors take their power from the death of their testator ; in which case 
they may maintain an action for every trespass between the death of their testator and 
the commission of administration: but the administrators take their power from the time 
of the administration to them committed, wherefore they shall not have an action unless 
of trespass after the administration granted, because they take their power from the ordi- 
nary. Paston, Just, of C. P. It seems to me that there is no diversity between execu- 
tors and administrators as to that: for let us put, that one makes you his executor, and 
dies, and certain goods which were the testator's are taken out of your possession, — be- 
fore the administration thereof, you shall have a good writ of ^reipoM, because the ndmin 
istration is committed to you ; then, inasmuch as you are executor, and make me your 
executor, and die, shall now the action of trespass be gone. Fulthorp. No, sir, inasmuch 
as being executor, you shall have a good writ oitretpcus thereof. sPaston. Well, sir, and 
yet the executor who took his power from the death of the testator paramount is dead : so 
in our case the ordinary took his power from the death of the testator [intestate?] Then 
he is as dead ; and is restrained as to any administration by the ordinary as executor after- 
wanls. Why, then, shall not an administrator have a writ of trespass of that which was 
done in the time of the ordinary, as the executor shall have of that which was done in the 
time of the other executor? Quasi c/treref, that he should have. And so the executors 
and the administrators take their power from the time of the death afler the administra- 
tion hns been co^imitted to them. Fortescue. If I grant the reversion of my tenant for 
term of life, by a deed, and between the grant and the attornment the tenant does waste, 
this waste shall be dispunishable; for if afVer the attornment the grantee bring writ of 
roaste, the tenant may show how at the time of the waste supposed, the reversion was in 
■ he grantor, and how by his commandment he did the waste, without this, that he did the 
•vaste afrcr ilic attornment. So here, he has shown cause for bavins; the goods before the 
tidministration committed to the plaintiffs, without this, that he is guilty after the adminis- 
tration committed. So it seems that the plea is good enough. Paston. Suppose one 
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stances similar to those of the present case. But the objection was not 
*put, as here, on the ground of any supposed distinction between r«'y^ 
trespass and trover; it rested entirely upon the question whether the *^ 
property before administration * vested by relation in the administra- f^^t 
tor after administration granted. The matter appears, from the re- *- 
port in the Year Book, to have been very elaborately, if not very satisfac- 
torily discussed. It is difficult, without some research, to make out which 
is judge and which is counsel. The question, however, seems ultimately 
to have been left in doubt, (a)] Long v. Hebb is a distinct authority in 
fkvouT of the position contended for on behalf of the plaintifls. The ques- 
tion was raised in Bacon v. Simpson^ 3 M. & W. 78, where the plaintiflf 
was the widow and administratrix of an intestate. The action was brought 
upon an agreement to take a house, and the declaration stated that the 
plaintiflf was ^ectuaUy possessed of the house &c. (not saying in her repre- 
sentative character,) which allegation was traversed. It appeared that the 
agreement was entered into some time before she took out administration ; 
and it was objected, that these facts would not support the allegalion of 
possession, inasmuch as at the time of the contract she had not taken out 

makes his executors &c , then he dies testate ; suppose then that the goods are taken out 
of their possession^ and afler the executors are willing to administer, and the ordinary 
commits the administration to them, shall not they have then an action for that \rhich 
wns carried away in the time of the ordinary? (Q. d. quod nc.) And yet, when the or- 
dinary administered, he died intestate. Wherefore shall not they have administration and 
action in such case also? (Q. d. ouod, they shall have.) FuUhorp. Sir, because when 
the executors have accepted the administration, then they shall be called executors from 
the time of the death of their testator: but it is not so of administrators, for they have 
not any power except from the ordinary, who has power between the death, ke. and the 
administration committed. Ascough, Just. C. P. To my intendment, administrators 
are but deputies or servants of the ordinary and that which they do is in right of the or- 
(linary ; and this is true that the ordinary shall have a writ oftrttpau for the goods of the 
intestate taken out of his possession. So, to my intendment the administrators have but 
the occupancy in his ri^ht. And it seems to me that this is not a plea as the defendant 
has pleaded here. * * » Paston. If there are two executors [and] one refuses the ad- 
mi nistrntion before the ordinary, and the other takes it, then I shall have a writ of deU 
against him who administers, alone, saying pothing of the other, or for a thing which I 
have delivered to the testator in his life to re-deliver to me, &c., which is now come into 
his hands as executor; and yet if the executors shall have regard (relation) to the death 
of their testator, I shall have an action against both executors. And, sir, for the same 
reason that I shall have a writ of debt against him alone, for the same reason he shall have 
tregpass in his name alone against me for the good$ of the testator taken before the ad- 
ministration committed and accepted; and this proves that the executors take their power 
from the ordinary, which is against your intendment. Wherefore then shall not the ad- 
ministrators take, e contra, their power from the death of their testator ? * ♦ * Fulthorp. 
The executors take their effect upon the death of their testator, but it is upon a condition 
in laiffj viz. if they agree to the administration, and if not. then he who disagrees before 
the ordinary, as your case is, shall be taken and intended, as he had ndt ever been made 
executor. * * * But, sir, in the case of administrators, they take their effect upon the 
commission of the ordinary, and there shall not be any condition there although ihey 
agree or disagree at that time ; and if they agree, this shall have no relation but only to 
the time of the commission, and namely, when a trespass is to be punished which com- 
menced after the death of the intestate. * ♦ ♦ Fortescue. But to my intendment, al- 
though the law he such, &o. that administrators shall have an action for a thing done 
before the administration, as they well may to my intendment, because that when the 
administration is committed to them it is then to be intended as if there had been no 
mesne occupation by the ordinary, but it shall be as though the administration had been 
committed to them immediately after the death, &c. * * * And so in a writ of debt 
upon a bond made to the intestate in his life, the administrator shall have an action, and 
shall recover damages after the death of the intestate. So it seems that the law shall lt9 
such as I have said before." He then proceeds to give his reasons for thinking the plt*A 
under consideration good. The report ends with the plaintiff's joining issue on the plea 
by the usual ''rt alii e «m/ra." 

(a) The plaintiff withdrew his objection to the plea. See the last note, and post, 
773(a). 



767] 5 Manning & Granger. 401 



♦768] 



letters of administration, and there could be *no title by relation back 



in such a case. But no opinion was given by the court upon thi/i 
point, (a) BusHE, C. J., in giving the judgment of the court in Patten v. 
Patten^ Ale. & Nap. 493, 504, after stating that there was undoubtedly 
some distinction between the relation on the grant of probate and on the 
grant of letters of administration, added, '^ On the other hand it is clear, 
that, to certain purposes, the grant of administration has a relation to the 
time of the intestate's death ; that it gives him a title to the chattels, real 
and personal, from the time of the intestate's death, as laid down in Lord 
EllenbOrough's judgment in The King v. The Inhabitants of Horsley^ 8 
East, 405, 410." In the last mentioned case it was held that a sole next 
of kin had such an equitable interest in a leasehold tenement of an intes- 
tate, as to ^in a settlement by residing forty days after the intestate's death 
before administration granted. Cooper v. Chitty^ Smitfi v. Miller^ and the 
other cases cited when the rule was moved for, do not establish any such 
distinction between trespass and trover as is now contended for on the part 
of the defendants. 

Bompas^ Seijt., in support of the rule. The defendants are at liberty to 
dispute the tide of the female plaintiff as administratrix, as the plea of ^^ not 
guilty by statute" puts all special matters in issue ; Fisher v. The Thames 
Junction Railway Company^ 5 Dowl. P. C. 773. [Cresswell, J. That 
was settled in Ross v. Clifton, 11 A. & E. 631, 1 G. & D. 72, 9 Dowl. 
P. C. 1033.] The distinction between trespass and trover was fully dis- 
cussed and recognised in the cases of Carlisle v. Garland and Balme v. 
Hutton, In the last-mentioned case, which was trover by the assignees 
*7691 ^^ ^ bankrupt against a sheriff, for ''goods seized after an act of 
•* bankruptcy, but before the commission, Patteson, J., in giving the 
judgment of the court of Exchequer Chamber, made these remarks : — 
^* The action of trover is founded on property ; and as the assignees have 
the property by relation, it follows that they can maintain this action 
against any person who has converted the goods in the interval between 
the act of bankruptcy and the action." "The action of trespass is very 
different : it is founded not on property, but on possession ; and, where 
there is no actual possession, but right of property is said to draw to it pos- 
session, that is only where the plaintiff has a.right of possession at the time 
of the trespass: here, he had no such right, except by relation; and the 
cases establish that a man shall not be made a trespasser by relation.(6) 
There is reason in such a rule; for in trespass, the damages are unlimited: 
in trover, they are limited to the value of the property. No argument 
has been urged on the other side to show that this principle, laid down in 
cases of actions by assignees against a sheriff, does not apply to the case 
of an administrator. His rights stand upon a very different footing from 
those of an executor. The appointment of an administrator is the act of 
the ordinary : the appointment of an executor is the act of the testator. In 
the former case it is not certain to whom the ordinaiy may grant adminis- 
tration. An administrator cannot release or distrain before administration, 
though an executor may ; MiddktorCs case, 5 Co. Rep. 28, a ; Doe d. 
Hornby v. Glenn, 1 A. & E. 49, 3 N. <fc M. 837; Whitehall v. Squire, 
1 Salk. 295; Waring v. Dewberry. (c) [Tindal, C. J. The meaning of 

(a) Doe dem, Hbm^ ▼. Olenn, 1 A. & £. 49, 3 N. & M. 837, and MiddUton'i cau, 5 Co. 
Ri>p. 28, were cited in support of the proponition. 

(A) Vide post, 777 (a). 

(c) Gilb. Eq. Rep. 223, cited 1 Stra. 97, Fortescue, 360} 11 Vin. Abr. tit. Executor (Q.,) 
pi. 29. See 1 Wms. Execi]tors,494, 3d ed. 
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the doctrine that a man shall not be made a •trespasser by relation r««*7Q 
is, that an act which was lawful at the time shall not be made un- ^ 
lawful by relation ; (a) but that can hardly apply where a party was clearly 
a wrongdoer at the time the act was done. The question here is, in whom 
was the legal possession of the intestate's property, from the time of the 
decease. Cresswell, J. In Roll. Abr. tit. Trespass (T.), pi. 2, there is 
the following authority, which is precisely in point: ^^An administrator 
shall have action of trespass for trespass done to the goods of the testator 
after his death before the administration granted to him ; for the relation 
may settle the possession ab initio j so that he may have the action. "(i) 
And he cites 36 H. 6, 8, adding, " Dubttatur, 18 H. 6, 22, b," which 
is the case already referred to. The case in 36 H. 6, 8,(c) fully supports 
the position in Rolie. It is as follows: — " Writ of trespass was brought by ' 
an administrator(c{) against a man, who pleaded in bar, that the testator 
was possessed of the same goods as of his own goods, and made one J. C» 
and J. S. his executors, and died : after whose death the goods came into 
the hands of the plaintiffs, and afterwards the defendant, by commandment 
of the said J. C. and J. S. executors &c., and as their servant, took the 
goods, &c. out of the possession of the plaintiff, and afterwards the said J. 
C. and J. S. refused the administration before the ordinary, and afterwards 
the ordinary committed the administration of all the goods of the said de- 
ceased to the said plaintiff:" concluding with a verification. The counsel 
for the plaintiff (e) took several exceptions to the plea : one, that it did not 
give colour, — as not confessing that the plaintifi' was ever in possession. 
The different objections were argued at length ; and Prisot (y*) said he 
thought the plea was good, and ^observed, '^ As to that which is r#mi 
said that the defendant has not given to the plaintiff any colour, yes, ^ 
sir, he has confessed in him a possession ; and although he had not alleged 
such possession in the plaintiff, yet it is good colour enough ; for it is a 
matter in laWy whether an administrator shall have a writ of trespass for 
goods carried away before administration to him committed and after the 
death of the testator, or not : then when it is a matter in lawj it is better to 
show the matter as it is, and to put it in the discretion of the justices, than 
to plead to the common issue. And, in my opinion, there is no question, 
but that they shall have action for goods carried away before the adminis- 
tration ; because it shall be called an administration from the time of the 
death : and so the colour here is sufficient enough, for he has confessed a 
possession in the plaintiff, "(g) It appears that the court ultimately decided 
the plea to be bad upon other grounds.] That appears to be a strong c^ 
turn; but it cannot have the weight of a decision. The real point in the 
case appears to have been whether the defendant had given colour to the 
plaintiff. [Cresswell, J. Or whether he had confessed a sufficient right 
of action in him. The conclusion of the case is, '* that makes all the dif- 
ference."(A) Counsel are sometimes satisfied with a hint.] There are 
different kinds of administrators — a person may be appointed administrator 

(a) Vicie post, 777 (^) . 
lb) Yin. Abr. 8«me title. 

(c) Jnno 36 H. 6, fo. 7. |»l. 4. Vide post, 773 (o) , 
jrf) Cum teitamento tinmxo^ ut temble, 
(c) Wanirforfl, Scrjl 
(/) C J. ufC. P. 

{g) Ih' mUU, -'■liud nlthouirli tlmt had been omitted, the colour would have been gooit 
enouffli." 

(/t) Needhaai urid ^roilo, (JJ. of C. P..) Ceo veut changer le cas," &c. 
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pendente liUj or durante minore ietate; in such cases would his title relate 
back to the time of the death of the testator? Or would it do so in the 
case of administration de hams non9 

Upon the point of surprise, he referred to Edger v. Knapp (a) as a stronger 
case than the present. 
*7721 *TiNDAL, C. J., There are two points for consideration in this 

•* case; the first of which is of considerable importance, namely, 
whether an action of trespass is maintainable by an administrator for 'a 
seizure of his intestate's goods, made between the death of the intestate, 
and the grant of the letters of administration. No direct authority has been 
cited on the part of the defendant to show thait such an action is not main- 
tainable ; but reliance has been mainly placed upon a supposed analogy 
between the position of an administrator and that of the assignees of a bank- 
rupt in respect of their right of action against a sheriff: it having been de- 
finitively settled, by the cases of Garland v. Carlisle and BcUme v. HuUon^ 
that assignees cannot treat the sheriff as a trespasser by relation, for taking 
the goods of the bankrupt before the fiat, although they may maintain an 
action of trover against him. But it appears to me that the analog is not 
so strong as has been contended. In actions by assignees against the 
sheriff for taking goods in execution the latter has done a lawful act. He 
was authorized by the writ to take the goods of the bankrupt ; and the 
only question is, whether, at the time of the seizure, the property in those 
goods had been divested out of the bankrupt. But here, the ciefendant, 
if he has taken the goods at all, is a wrong-doer ab initio. If the sheriff 
bad a writ against the goods of A. B. and an administrator were to bring 
an action aeainst him for taking the goods, not of A. B., but of his intestate, 
the sheriff in that case would be a wrong-doer. But in the case of assig- 
nees, the goods taken are at least the proper subject of the writ ; and there- 
fore the sheriff is not a wrong-doer in taking them, though after the fiat, 
he is not entitled to retain them against the assignees. In this case, how- 
ever, the defendant is a wrong-doer any way. Independently of this, there 
^^o-i are authorities upon the subject, to which we are bound *to yield. 

J In the first place, there are those which the industry of my brother 
Cresswell has brought to lisht. There is the case in the Year-books, 36 
H. 6, fo. 8, where the broad principle is stated, — that an administrator 
may maintain an action of trespass for taking away the goods of his intes- 
tate after his death and before the grant of the letters of administration. 
And that is precisely the present case. In Roll Abr. tit. Trespass (T.)y^\, 
2, we find that proposition adopted and incorporated. The same position 
is laid down in Fitz. Abr. tit. JldTninistratorSj pi. 2, upon the authority 
of an eariier case in the Year books, 18 H. 6, fo. 22 ; which, however, is 
not so distinct an authority .(&) Then further on we find Rolle himself, 
when Chief Justice in the time of the Commonwealth, laying down the same 
doctrine in Long v. HM; and still later we find Lord Chief Baron Comyns 
in his Digest (Com. Dig. tit. Mministration, B. 10,) treating the same 

(a) Supra, p. 753. 

(6) Wiih the exception of jadgments of ntpondtat ouiUr onWy delivered on pleas in 
abatement, few decisions in the form of judgmenii are to be found in the Year-books. 
Upon a pleading being objected to, the objection is discussed at the bar and on the 
bench. If the objector finds the inclination of the court to be against him, he takes or 
joins issue, or confesses and avoids ; if the objection appears to be favourably received, 
tlie mal-pleader amends tofiet ouotiei until, having rendered his pleading unexceptionable, 
he is in f^ situation to compel his adversary to take or join issue or to confess and avoid. 
The ultimate opinion of the court is shown by the course taken by the party againsi 
whom the opinion is perceived to be. 
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doctrine as settled law. And no one case has been cited in opposition to 
this continuous current of authorities. (a) And*if this were not the rule of 
law, the extraordinary anomaly which I have before adverted to, would 
follow. By the statute 4 Ed. 3, e. 7, executors are enabled to bring ac- 
tions for trespasses to the estate of the testator during his lifetime ; and 
administrators have always been held to be within the equity of this statute. 
It would be strange ^indeed, if an administrator might sue for a r^mA 
Irespass committed in the lifetime of his intestate, and for one com* '- 
mitted afler the grant of the letters of administration, but not for one com- 
mitted in the intermediate time. I think therefore that, both upon princi- 
ple and authority, the present action is maintainable. 

As to the motion for a new trial on the ground of surprise, the case of 
Edger v. Knappy which has been relied upon, is not in point. The plain- 
tiff in that case having been nonsuited, might have brought a new action ; 
and I thought it would be putting him to an unnecessary expense to com- 
pel him to adopt that course. But the present case stands upon the ground 
of surprise. It does not appear to me that the defendants have made out a 
case of surprise ; and as it seems to be clear that they could not make a 
good defence to the whole action, inasmuch as some of the goods were not 
upon the premises at the time of the seizure, I think the rule obtained must, 
upon this ground also, be discharged. 

CoLTMAN, J. I am of the same opinion. There are various authorities 
to show that a man shall not be made a trespasser by relation in respect 
of an act which was lawful at the time. But the defendants here were 
clearly trespassers ab initio; and the only question is, who had the right to 
sue them for the trespass? When the rule was first moved for, it occurred 
to me to ask how it was that a successful lessor of the plaintiff in ejectment 
could maintain trespass for mesne profits antecedent to the day of demise ; 
as he had no right of action at the time the alleged trespass was committed. 
It appeared to me that in that case the defendant was not made a wrong- 
doer by relation, but was shown to have been one at the time the profits 
accrued. To that question I received no answer, except that ejectment 
was a peculiar action. But the rule is the same as obtained in the old 
action of trespass for disseisin, where the disseisee, *upon recover- jfjn^ 
ing possession, mig^ht maintain an action for the profits accruing in ^ 
the intervening period.(6) 

The point of surprise has been sufficiently answered by my lord. The 
court would not, on that ground, send down a case for a new trial, unless 
they were satisfied that the verdict was substantially wron^. 

Erskine, J. I am of the same opinion upon both points. As to the 
first, we must assume that the defendants have failed to make out their jus* 
tification ; and that they have taken goods to which they had no right. In 
other words, they have inflicted an injury ; and the only question is, who 
is entitled to compensation for it ? Now the right to these goods was 
clearly vested in the female plaintiff by the letters of administration granted 
to her. She was therefore beneficially interested in the goods to which the 
injury had been done; and consequently she and her husband would be en- 
titled to sue in respect to that injury, unless some strong authority could be 
produced against their right to maintain the action. But all the authorities 
that have been cited, both by the bench and at the bar, are in favour of 
the plaintiffs' right of action. The dictum^ in the judgment pronounced bjr 

(a) See Murrau ▼. EaU India Compfmy. 5 B. & Aid. 904. 
(6) Vide Butcher ▼. BtUdier, 1 Mann, k R. 220, 221(c). 
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Pattcson, J., in Balme v. Huttonj (for it is no more than a dictum, as it 
was not necessary to the decision of the case,) might, if pressed to the ut- 
most, support the distinction that has been attempted to be raised in this 
case between the a6tions of trespass and trover. But I agree that that diC" 
turn may be explained upon the ground put by my learned brethren. 
Where an action is brought by assignees for a seizure of the bankrupt's 
goods before the issuing of the fiat, the principle is, that trespass will not 
*7761 "^ » because the sheriff was doing an act which was lawful at the *time, 
■I and which is not to be rendered unlawful by relation merely. 

With regard to the question of surprise, I also am of opinion that there 
is no ground for the application. Edger v. Knapp is not in point; nor in- 
deed was that case put upon the ground of surprise. 

Cresswell, J. I also am of opinion that there is no ground to make 
this rule absolute in either alternative. The principal question that has 
been raised is as to the form of action ; my brother Bompas having con- 
tended tliat trespass is not maintainable under the circumstances of this 
case. But the older authorities that have been cited show that there is no 
doubt upon the point. The case in 36 H. 6, fo. 8, seems clearly to esta- 
blish the principle that an administrator may maintain trespass for acts done 
after the death of the intestate, and before administration ; and that princi- 
ple ncf one, in that case, ventured to dispute ; the only dispute being, whe- 
ther the defendant by his plea had sufficiently confessed a right of action 
at some time in the plaintiff. That principle is adopted byFitzherbertand 
Rolle in their abridgments, and by the latter high authority when sitting as 
Chief Justice in Dmg v. Ilebb; and it is again recognised by Lord Chief 
Baron CoidYNS. Have any of these authorities ever been overruled ? Is 
there even any dictum that an administrator cannot maintain trespass under 
such circumstances? None has been cited. The whole argument on the 
part of the defendants has rested upon the supposed analogy between the 
present case and that of an action by the assignees of a bankrupt against a 
sheriff for taking the goods of the bankrupt under an execution, after a se- 
cret act of bankruptcy, but before the issuing of the fiat ; in which case it has 
been held that, although trover will lie by the assignees against the sheriff, 
^---, trespass will not. Now the principle *of that rule is this — the quality 
^ of an act that has been done cannot be altered by relation ; and there- 
fore the seizure by the sheriff cannot be made a trespass if he was not a tres- 
passer originally ; but the seizure of the goods and the refusal to deliver 
them to the assignee, in whom the property has afterwards vested, is a con- 
version, for which the assignees are entitled to sue. In the dictum in Balme 
r. HuttoTiy which has been pressed upon us, it is obvious that the court did 
not contemplate the question whether trespass would lie in such a case as 
the present. They were drawing the distinction between trespass and trover 
as applicable to the circumstances of that particular case. The court say 
'* there is reason for such a rule, for in trespass the damages are unlimited ; 
in trover^ they are limited to the value of the property." They evidently 
thought that no wrong had been done by the sheriff in taking the goods ; 
but, that as there had been a conversion by him, he ought to pay the value 
of the goods. In this case a trespass has clearly been committed by the 
defendants; they are wrong-doers; and for doing the wrong, they are liable 
to damages. They are not trespassers by relation, but trespassers de/acto. 
Upon pnnciple, therefore, as well as upon the authorities — which remain 
undisputed, — I think the present action is maintainable, (a) 

(a) It has been since held in the Exchequer that an action lies by an administrator for 
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I agree that no case of surprise has been made out. 

Rule discharged, (a) 

iroods sold after the death oT the intestate and before administration granted: Foater ▼. 
liatet, 12 M & W. 226. 

(a) In M 11 H. 4, fo. 12, pi. 26, ^'An apprentice came into C. P. to Thirninff, C. J., 
and Hankford, J., and brought with him the copy of an indictment, in which watf con- 
tained that A. smote B. on the bead with a stick, so that his Ufe was despaired of; that 
A. WRs arrested by two constables, who had him in their ward ; and afterwards the con- 
stables, of their own will and assent, suffered A. to escape ; and afterwards B., who was 
smitten, died, and A. was iodicted before *the coroner, of the death. And upon r^^^ 
this the apprentice asked the justices if the constables should be put to answer to ^ 
that indictment as felons,,and if their act should be adjudged to be felony or not. Thirn- 
ing. When they suffered him to escape, B., who was smitten, was alive, and during bis 
life no felony was done. Then having regard to this cause, the constables did no felony, 
inasmuch as A. did no felony until the other was dead. Apprentice. Sir, when a man 
is smitten and afterwards is dead, the felony sliall have relation to the lime when he was 
smitten; for the preceding blow causes the subsequent death. Hankford. He was ar- 
rested by authority of the law ; and when he was in their ward they had no power to let 
him go; but they should have considered and weighed the peril which might happen. 
Thirning. At least they are worthy to make fine to the value of their jroods. And then 
the apprentice asked for a full solution of the question. Thirning. We will advise oar- 
■elves.*' 



FREDERICK WILLIAM FISHER v. MAGNAY and Anoth'er. 

In trespass by A. B., the defendant justifies under a ca. lo. alleged to have been issued 
against '^the now plaintiff,'' without otherwise describing him. This justification is 
established by the production of a ca. ta. agninst C. B. and proof, that in the former 
action, the now plaintiff was the party sued by the name of C B. 

Semble^ that the plea would have been more formal if it had alleged that the ea. aa, was 
against C. B., and that the party against whom the co. aa, issued, and the now plaio- 
tiff. were one and the same person. 

And although it had been alleged that the ca, 8a. was against C. B., the arerment of iden- 
tity would have been sufiicient, without averring, that the plaintiff was known as well 
by one name as by the other. 

Trespass for false imprisonment. Pleas: first, not guilty; secondly, a 

J'ustification under a writ of ca. sa, against the now pUdntijff^ at the suit of 
ames Thorns. 

Replication : that Thorns did not sue out the said writ against the now 
plaintiff'^ modp et formal. 

At the trial before Tindal, C. J., in Middlesex after last Trinity term, 
the following facts appeared : — 

In May, 1841, a wnt of summons, issued by Thorns against Frederick 
Fisher J was served upon the real debtor George Thomas Fisher^ who, see- 
ing it addressed to * Frederick Fisher^ handed it over to his son, the r«'T79 
now plaintiff', whose name is Frederick WiUiam. Thoms proceeded ^ 
as if the now plaintiff* was the defendant in that action; and, in the course 
of it, the now plaintiff" made an affidavit, which was entitled '* James Thoms 
V. Frederick William Fisher^ sued as Frederick Fisher.^* It was contended, 
on behalf of the plaintiff", that the issue upon the replication to the second 
plea must be found for him, inasmuch as thcwrit produced, commanded 
the sheriff* to take Frederick^?Lnd not the now plaintiff*, Frederick William; 
and Cole v. Mndson, 6 T. R. 234, Shadgett v. Clipson, 8 East, 328, Scan- 
dover v. Wame, 2 Campb. 270, and Finch v. Cockeny 4 Tyrwh. 285, 2 C. 
M. & R. 196, 3 Dowl. P. C. 678, were cited. A verdict was found for 
the plaintiff* upon both issues, damages 40^., with leave to move to enter a 
verdict for the defendants upon the second issue. 

Early in thb term, Bompas^ Serjeant, moved accordingly, relying upon 
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Crawford v. SiUchwett^ 2 Stra. 1218, and distinguishing the cases cited at 
nisi prius, as decisions upon arrest, not on final, but on mesne process. A 
rule nisi having been granted, 

Byles, Serjeant, (with whom was Corry^) now showed cause. The ques- 
tion is, whether the affirmative of the issue was proved by the writ given 
in evidence. There can be now no plea of misnomer in abatement ; but 
the 3 and 4 W. 4, c. 42, s. 11. provides a different remedy, enabling the 
party sued by a wrong name, — to apply for an amendment of the declara- 
tion in which the misnomer occurs. There having been no plea in abate- 
ment and no amendment of the declaration, it is admitted on the record in 
that action, that the then defendant was properly named " Frederick Fisher. ^^ 
*7801 '^ ^^ ^^^ contended *that the plea in the present action might not 

-1 have been so framed as to establish a sufficient defence for the she- 
riflT. The point for the sheriff to make out was that the now plaintiff was 
the defendant in the former action. In that action, the father was the party 
really sued by Thorns. [Cresswell, J. The now plaintiff has sworn that 
he was the party sued. Coltman, J. The defendant in an action is the 
party served with the writ of summons.] Who was the debtor? The 
father stated that it was he who owed Thorns the money. George Thomas 
Fisher was the real debtor. Crawford v. Satdiwell^ upon which this rule 
was obtained, shows that the real debtor who is served with the process, is 
to be considered as the real defendant, whether properly described in the 
process or not. No other person can, by any admission on his part^ sub- 
stitute himself as defendant instead of the party who has been served with 
the process, and who is also the real debtor. If it were otherwise, a plain- 
tiff would have an option to proceed against the party originally sued, or 
against a stranger who had made himself defendant by his admission. 
[TiNDAL, C. J. The statement of the party may give a particular colour 
to an equivocal act. Cresswell, J. Suppose the officer served one per- 
son, and discovering that he had served the wrong party, afterwards served 
the right person, the latter service would be effectual. So here, the father 
hands over the writ to the son, who accepts it as process served upon him- 
self.] Cok V. ISndson is a much stronger case than the present, because 
there it was pleaded that the writ under which the goods of the plaintiff 
Mquih Cole were taken, was issued against Aquila Cok by the name of 
Richard Cok. Lord Ken yon says, " The defendants were not justified in 
seizing the goods of JiquUa Cok under a distringas against Richard Cok; 
and the averment in the plea, ih^i •SquUa and Richard are the same person, 
*7811 ^'^^ ^^^ assist them ; as *they have not also averred that the plaint^ 

^ was known as well by one name as by the other,^^ Here, the plea 
should have alleged that the plaintiff was known as well by the name of 
Frederick Fisher as by the name of Frederick William Fisher. That should 
have been averred, and, if traversed, proved. [Cresswell, J. Suppose 
there was no evidence that the plaintiff had ever been known by the name 
in which he was sued in the former action. A party sued by a wrong 
name may plead, and may suffer the proceedings to go on to judgment 
without takmg any notice of the misnomer. Is the plaintiff to lose the fruits 
of his judgment.^ Tindal, C. J. Supposing a man sued by the name of 
Thomas appears, and without pleading in abatement, or taking any other 
objection to the misnomer, allows the suit to proceed against him by that 
name, can he not be lawfully taken under a ca. sa. against JTiomas^ although 
that is not his real name.^] It is true that he may be lawfully taken ; but 
b justifying that taking it must be shown that there was a reasonable ground 
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for issubg the ca. sa. in the name of Thomas. This was so held in iSom- 
dover v. JVame^ upon the authority of Skadgett v. CUpson^ to which Lord 
Ellenborough expressly refers. [Coltman, J. If the defendants in this 
case had alleged that the now plaintiff was known as well by one name as 
the other, it would have been only an expansion on the record of the alle- 
gation that the ca. sa. issued against the jlaxntiff. Tindal, C. J. By ap- 
pearing in a name by which the party is sued by mistake, he does not admit 
that he is known by one name as well as by the other.] ShadgeU v. CUpson 
shows that there is no difficulty where a party is sued by a wrong name. 
If he is taken in execution by the wrong name, the defendant may justify 
by allegating that the plaintiff is known by one name as well as by the 
other ; for if he is not so known, the sheriff had no warrant for taking him 
at all ; Scandaver y. Wame; * Morgans v. Bridges ^ 1 B. & Aid. 647. r»«-Q9 
Here, the defendant should have averred that the plaintiff was the I- ' ' 
person sued by Thoms, and that he was known as well by the name Fr^ 
deride Fisher as by the name of Frederick WUHam Fisher. [Tindal, C. 
J. Why is it necessary that he should have been known by a different 
name, if he has suffered jud^ent by the wrong name ?] It is said that the 
sheriff seized the person agamst whom the judgment was obtained ; but this 
ought to appear by the proceedings themselves, and not to be introduced 
by parol evidence ; Finch v. Cacken. 

BompaSj Serjt, (with whom was Kennedy) in support of the rule. At 
the trial it was taken as admitted, that the now plaintiff was the party 
against wliom the ca. sa. issued. Although the plaintiff sues by the name 
en Frederick William Fisher ^ it must not be assumed that his name is really 
different from that under which he was taken in execution. A defendant 
cannot now dispute the name in which the plaintiff chooses to sue. [Colt- 
man, J. May he not call upon the plaintiff to alter the name in his decla- 
ration ?] The court of Exchequer, in Moody v. AslaJU^ 5 Tyrwh. 492, 1 
C. M. & R. 771, refused to allow such an alteration to be made, consider- 
ing it to be unnecessary. In ^neral, the defendant cannot know whether 
the name in which the plaintiff chooses to sue, is his real name or not. 
Here, however, the plaintiff has admitted conclusively that his name isPre- 
derick Fisher. The plea in Craiwford v. Saichtvell contains no allegation 
that the party was known as well by one name as by the other. In this 
case, the plea states that ^^ the plantiff" was the party against whom the 
ca. sa. issued ; which is equivalent to saying, that the former defendant and 
the ^present plaintiff are one and the same person. The plea does r^^M 
not profess to set out the form of the ca. sa. In all the cases in I- 
which it was considered necessary to alle^ that the party was known as 
well by one name as the other, the (question arose upon mesne process. 
Here, the process under which the plamtiff was taken, was a writ of execu- 
tion, which necessarily pursued the judgment. But if, instead of suffering 
judgment by default, the defendant in the former action had put in issue 
the debt sued for in that action by Thoms, evidence of liability on the part 
of Frederick William Fisher^ with proof that Frederick William Fisher was 
the party acting as defendant in the action, would haye been sufficient to 
support the issue. 

TiNDAL, C. J. In this case an action has been brought against the she- 
riff of Middlesex in the name of Frederick William Fisher j for assault and 
false imprisonment; and the sheriff has justified under a ca, sa. directed to 
him. The mode in which the issuing of the writ is stated is this: *^ That 
one James Thoms sued and prosecuted out of the court, &c. a certain writ. 
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called a capias ad satisfaciendum^ against iheplabii^y directed to the she- 
riff of Middlesex, by which writ the sheriff was commanded that he should 
take the 'plaxiUiff^ if he should be found in his bailiwick, and should safely 
keep him, so that he might have the plaintiff's body before &c. immediately 
after the execution of the writ, to satisfy the said J. T. a certain debt of, 
&c." The real objection upon the production of the writ, appears to be 
that it is a writ issued against one Frederick Fisher j and not against Frede- 
rick William Fisher ^ it being objected that the writ does not make out the 
allegation that the ca. sa, issued against the plamt^. I agree that if this 
were a capias ad respondendum^ the objection would apply, and that it 
*7841 ^^^^ ^^ necessary to show that the ^plaintiff was known as well 
-I by one name as by the other. This is not a process to bring the 
party into court, where he has the power of compelling the plaintiff to set 
the name right, if he is served by a wrong name. But the plaintiff has suf- 
fered judgment to go against him in the wrong name, and the sheriff in effect 
says, ''You were taken under a ca. sa. which issued against you." I cail- 
not distinguish this case from that of Cravyford v. StUchwelL There, the 
plea pointed out that the person then plaintiff, was the same person who 
had been sued and taken in execution by another name. Here, the same 
thing is done in a less circuitous way. If the plaintiff was dissatisfied with 
the general mode of pleading he might, perhaps, have compelled the de- 
fendant to set out the precise terms of the case in his plea. In 1 Wms. 
Saund. 297, n. (I), it is said, that '' in trespass, when the defendant justi- 
fies under a writ, warrant, precept, or any other authority whatever, he 
must set forth particularly in his plea ; for it is not sufficient to allege gene^ 
rally j{a) that he committed the act complained of by virtue of a certain 
writ or other warrant directed to him ; but he must set it forth specially ; 
Co. Litt.283, a. ; 3 Mod. 137, Matheios v. Carey, 138; MaUhews v. Carew, 
S. C. 1 Salk. 107, 108; 4 Mod. 378, Lamb v. MUs; Com. Dig. Pleader 
(E. 17) ; and the defendant ought further to aver in his plea, that he has 
substantially pursued such authority; Co. Litt 303, b." Suppose that here, 
the plaintiff had objected to the generality of the language of the plea, and 
the defendant had been compelled to alter his plea by stating that the ca. sa, 
issued against Frederick Fisher, he would have alleged that Frederick Fisher 
*7851 ^^^ ^^^ °^^ ^plaintiff were one and the same person. The plea 
^ would then have been in the same form as in Crawford v. Saichr 
weU, and the evidence would have supported the plea. 

CoLTMAN, J. I am of the same opinion. It appears from Crawford v. 
SatchweUj that the writ of execution must follow the judgment, and must 
issue against the partjr in the same name in which judgment was recove^'ed 
against him, but that in justifying under such a writ, it is not necessary to 
aver that the party is known by one name as well as by the other. It 
would be very odd if that were necessary. A plaintiff who had recovered 
judgment against a party sued by a wrong name, would be in a strange 
position if he could not safely issue execution against him by that name, 
though he may never have been known by that name up to the day on 
which he was sued. Here, the point arises upon the question, whether 
there is or is not a variance. The allegation — that the writj(ssued against 
the plaintiff, — appears to me to be satisfied by showing that the plaintiff 
was the party against whom that writ really issued. It is a compendious 

(or) The generality objected to by Serjt. Williams appears to have been of a mnob more 
vagne character than that which could be objected to in the plea in the principal caM 
Vide post, p. 786 (a) . 
VOL. XLIV. 52 
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mode of stating that which in Cramfwd y. Sakhwell is expanded on the 
record. 

Erskine, J. The fiiUacy of the areument on the part of the plaintiff, 
appears to me to be this: — that two difierent points which arise in a de- 
fence of this sort, are not kept distinct. The first point is, whether the 
writ was wrongly sued out; the second is, whether there is a variance 
between the allegation in the plea, and the writ produced to support that 
allegation. Upon the first point it appears to me that the writ could not 
have been sued out in any other name than that in which the judgment 
was recovered, whatever the real name of the party may have been. There 
can therefore be no ^objection to the fonn of the writ. In the cases r^^SR 
cited, the question has been, not whether the person taken was the ^ 
person sued, but whether the writ was a proper writ. Where mesne pro- 
cess issues against a party by a wrong name, the writ itself is bad, and can- 
not be cured by showing that the party is the same, without going on to 
aver that he is known as well by one name as by the other. But here, the 
whole question arises upon the point of variance. It is alleged in the plea 
that the writ issued against the plaintiff; then who is the plaintiff? Whether 
the person named in the writ and the person who brings this action, are 
one and the same person, is a question of evidence ; and here, it clearly 
appears that they are. The question whether it is sufficient to frame a plea 
in this general form is not now before the court. The objection might 
have been taken by special demurrer,(a) and then the defendant could 
have amended his plea by adopting the form pursued in Crawford v. 
SatchwelL 

*Cresswell, J. I am of the same opinion. The distinction is rmn^ 
between mesne and final process. Upon the former the defendant *- 
has a right to insist upon being sued by his real name. But, if, when 
sued in a different name, he omits to take his objection in the mode pointed 
out by law, he acquiesces in being sued by that name, and cannot after- 
wards retract his admission. In William Price v. Hanooodj 3 Campb. 
108, W. P. being asked whether his name was not John Price^ answered 
that it was; upon which process issued against him by the latter name, and 
his goods were taken to compel an appearance. It was held (&) that tres- 
pass was not maintainable against the officer ; and Lord Ellekborough 
seems to have considered in that case, that the statement made by the party 
was conclusive upon him.(c) So here, the plaintiff is bound by his admis- 

(a) Before demurring to such a plea, a plaintiff would do well to consider, whetLer as 
tlie court has decided in the principal case — agreeably to the determination in Crawfmrd 
▼. Satchwell — that it is immaterial in what name the ea. m, issued against the party who 
complains of the imprisonment, the non-disclosure of that immaterial fact is any ground 
of objection to the plea; it being sufficient to plead an instrument according to its legal 
effect without pursuing its terms. Vide antA, Vol. III. 780. 

The very passage in Co. Litt referred to by Williams, Serjt., mpra, p. 784, is simply 
this. '^ Here, it is to be observed that the law of England respecteth the effect and sub- 
stance of the matter, and not every nicety of form and circumstance. Qai tueret in iittra^ 
hteret in cortice; et apices juris non sunt jura?^ As to the three other references— in Afo- 
thews ▼. Carey the defendant justified under a mandate from the dean and chapter ; whereas 
hti ought to have shown a warrant from their steward ; — m Lamb v. Mills the objection 
was. that the plea alleged that the defendant took the plaintiff^s goods as bailiff, without 
shdwing any process authorizing him to take them— and Com. Dig. P/e<u/er (K 17.) con- 
tain? merely a reference to Co. Litt, and an abstract of the case of Mathews v. Carefg^ 3 & 
4 Mod. 

(6) Under a plea of not guilty, given by a local act. 

(r) That was a nisi prius case. But in Coote v. Lighworth, Sir Fra. Moore, 4<j7, ^* Coote 
brought false imprisonment against Lighworth, who justified because he had a wariaut 
to arrest J. D., and he asked of Coote what his name was; and that he answered that his 
name was J. B. and that thereupon he arrested him. The plaintiff demurred And it 
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sion. Then the qiiesticm is this, — did the ca. sa. issue against the plain- 
tiff? The case in Strange is an authority for the position that it is not ne* 
cessary that the name should be the same; and the sheriff has not under- 
taken to show that the writ, under which he justifies^, issued against the 
plaintiff by the name of Frederick William Fisher. Rule absolute.(a) 

ivas adjud<^efl for the plaintiff, because the defendant ought, at his peril, to take notice 
of the party.'' And iu the case of Thurbane d a/., Hardres, 323, Hale, C. B., said otnter, 
'^ If a wrong man be taken, though he aOirm himself to be the person against whom the 
commission (of rebellion) is awarded, yet the commissioners, having no warrant to take 
bim by their commission, his atiirming himself to be the person, will not excuse them in 
false imprisonment; as has been held upon the executing of a capiaiJ^ 
^7881 ^^\ ^ Scire facia* brousrht by John Legg and M. his wife *upon a judgment on 
* a writ of dower against three several tenants, two made default, and the third came 
&nd said that he was tenant of the entirety, and said, that in the record he (i. c. the plain- 
tiff) is named John Begge, and in the writ John Legge, and prays judgment of the writ. 
And because it was not said that be was anatktr pertoHy the writ was awarded good.'' M. 
27 £. 3, fo. 12, pi. 48. 

'* A. brings an action in C. P. against Julian Goddard, a feme sole. The parties are at 
issae, and a venhe facia* is awarded, and before the return of it, the feme takes to baroa 
one Doiley. and after, upon special verdict found in the said suit, judgment was givea 
in bank proprmdictd Juliana against A.; upon which judgment A. brings writ of error in 
B. R., and a scire facias is awarded against Julian Goddard as a feme sole, and she ap- 
pears by attorney as a feme sole, by the assent of her baron ; and after the judgment is 
reversed ; and the judgment is entered quod prtedictus A reatperti tfc. versus pradictam 
Juiianam ^c.^ and costs and damages taxed &c., upon which judgment A. sues a capias 
ad satisfaciendum against Julian Goddard, by force of which writ the sheriff takes the said 
Julian,' who is called Doiley, she being the wife of Doiley ; yet it is lawful ; for the feme, 
so long as the judgment is of effect, is estopped to say that her name is other than Julian 
Goddard \ and the sheriffs being the minister to execute the judgment^ may take advantage of this 
eMt<mpel.^^ 1 Koll. Abr.869, 870. In that ease the matter was fully disclosed by the plea. 
S. C. Cro. Jac. 323 ; Rock v. Leighton^ 1 Salk. 310, 4th point. 

Where a party enters into a bond by a wrong name he cannot be sued thereon by his 
right name, Crould v. B€irnes, 3 Taunt. 504; and therefore where it appeared by a special 
verdict, that a bond purported that Sir John Clarke, knt., became bound to Thomas Man- 
ning, Esq. although the condition was for the repayment of a sum of money by the above 
baunden Sir Robert Clarke, knt., a judgment for the plaintiff in C. B,j in an action brought 
by the executor of Manning against Sir Robert Clarke, was reversed in K. B. Clarke v. 
Atead, 1 Lulw. 894. 

Where a party who has entered into a bond by a wrong name, is sued by that name, it 
is said that if he plead misnomer in abatement, the plaintiff may reply the estoppel, but 
that if he does not appear, and is outlawed, the outlawry, being in a wrong name, will 
be erroneous; Dyer, 270, b., in marg. And see Gordon v. Jlusiin^ 4 T. R. 611. 

And see further as to misnomer in process, Hccirf and ChaUmer** cost, 1 Leon. 146, Cro. 
Eliz. 176, 2 Roll. Abr. 42; Clerk of Trustees of TaunUm Market v. Ktmberley, 2 W. Bla. 1120; 
Gardner v. Walker^ 3 Anstr. 035; WUks v. Lorck^ 2 Taunt. 399; Smith v. Patten, 6 Taunt. 
115, 1 Marsh. 474; Bonoell v. JUkins^ 2 Chitt. 5%\ Newton v. MaxweU. 2 Tyrwh. 278, 2 C. 
& J. 215, 1 Dowl. P C. 315; Hinton v. Stevens, 1 Harr. & W. 521 ; Walker v. WiUoughlnfy 
ATSQi *^ Taunt. 530. 2 Marsh. 230 ; Boughton v. Frere. 3 Campb. 29 ; Morley v. Xato,' 2 
^^^J Bro. & B. 34, 4 J. B. Moore, 309; Lindsay v. Wells. 3 New Cases, 777, 4 Scott. 471, 
3 Hodges, 97, 5 Dowl. P. C. 618; Rusi v. Kennedy, 4 M. & W. 586, 7 Dowl. P. C. 199; 
JSorthwick v. Ravenscroft, 5 M. & W. 31, 7 Dowl. P. C. 393; Kitchen 7. Brooks, 5 M. & W. 
022, 8 Dowl. P. C. 232; WUde v. Keep, 6 Carr. & P. 235. 



HILL, Clerk, v. RAMM. 

A memorandum, by which, in consideration that A. will withdraw a distress for a sum 
exceeding 20/., which. B. admits to be due from him as tenant to' A., until a future day, 
B. declares, that in case of default it shall be lawful for A« to enter and distrain, and to 
pursue all remedies for the recovery of the rent, as if no distress had been taken, is 
admissible in evidence to prove the tenancy without an agreement stamp, (a) 

Debt, for use and occupation. 
Plea : nunqttam indeMatus. 

(a) Vide post, 792 (b), 793 (b) ; Cox v. fiat2ey, T. T. 1843, pott, VoL VL p. 193. 
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By the particulars of demand, the plaintiff claimed 11/. for a quarter's 
rent of a house. 

At the trial before Coltbian, J., at the London sittings in Trinity term, 
1842, the following facts appeared. 

On the 28th of December, 1840, the plaintiff distrained upon the house 
for 38/. 10^. alleged to be owin^ from the defendant to the plaintiff in re- 
spect of a year's rent due at Christmas. In order to prove that the defend- 
ant was the tenant of the premises, in which the defendant carried on his 
trade, though his mother occupied the house, it was proposed, on the part 
of the plaintifi^, to show that on the 29th the distress was withdrawn upon 
the defendant's signing the following memorandum, addressed to the plain- 
tiff. ^' In consequence of your withdrawing, at my request, the distress 
upon the premises I hold of you, situate at No. 17, Clement^s Lane, in the 
parish of St. Clement's Danes, in the county of Middlesex, as tenant thereof^ 
for one year's rent due Christmas day last, at the rate of 44/. per annum 
(less 6/. 10«. allowed to me,) and giving time for the payment of the said 
rent, which I ^hereby acknowledge to he due unto you as the landlord r^naa 
of the said premises, until the 1st day of February next, I hereby ■- 
authorize you, on default being made by me in such payment at the time 
aforesaid, to re-enter upon the said premises, and there distrain for the said 
sum of 38/. 10^., or any lesser sum thereof, then in arrear and unpaid not- 
withstanding the withdrawal of the distress now made by you in respect 
of the said sum of 38/. 10^. And I hereby declare that your now with- 
drawing the present distress shall in no way prevent you from again dis- 
training upon the said premises. And I hereby empower you to use and 
pursue all such powers and remedies for the recovery of the said rent as to 
you may seem advisable ; and the distress now withdrawn, or any matter 
or thing done in consequence thereof, shall not be taken in bar thereof, or 
be pleaded in satis&ction or discharge thereto, nor shall you be deemed a 
trespasser or wrong-doer in respect of such re-entry or second distress. 
Dated, the 29th of December, 1840." It was objected by the defendant's 
counsel that this memorandum could not be received in evidence for want 
of a stamp. It was answered that a stamp was unnecessary, as the sub- 
ject-matter of the memorandum was not of a value amounting to 20/., and 
diat it reserved to the plaintiff nothing but what he would be otherwise 
entitled to by law. The learned judge admitted the document ; and a ver- 
dict was taken for the quarter's rent. 

Channelly Serjt., m Hilary term last, moved for a new trial, on the 
ground that the memorandum had been improperly admitted. 

A rule nisi having been granted, 

BompaSj Serjt., now showed eause. The document, in question was 
offered in evidence, not as proof of an *agreement, but as showing rv^jgi 
that the defendant had admitted that he was the tenant of the house. *- 
In Hill V. Joknsofiy 3 Carr. & P. 456, it was contended by the defendant, 
the drawer of a bill, that time had been given to the acceptor. The plain- 
tiff produced a paper which the defendant had promised to sign, whereby 
the defendant consented to the plaintiff's usin^ any means to obtain pay- 
ment from the acceptor, without prejudice to his rights against the defend- 
ant as drawer. It was held that this paper did not require a stamp. Here, 
the memorandum contains no words of agreement, but merely a license to 
re-tnter in consideration of the plaintiff's withdrawing his distress. [Cress- 
well, J. Does such a license require any consideration.^] It does not; 
for the plabtiff, without any license would be entitled to distrain again. 
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[TiNDAL, C. J. This is an admission that the defendant was tenant. £b- 
SKiNE, J. The purpose for which the defendant admitted himself to be tue 
plaintiff's tenant, will not affect the admissibility of the document ) It 
amounts to no more than this, '^ If you will withdraw the distress, it shall 
be without prejudice." In Forsyth v. Jervis^ 1 Stark. N. P. C. 437, it 
was held, that part of an unstamped letter might be read for a collateral 
purpose, although the chief part of the letter related to an order for the 
making of a gun. So here, the plaintiff required that part only to be read, 
in which the defendant acknowledged that he was tenant to the plaintiff. 
In Parker v. Dubois, 1 M. & W. 30, Tyrwh. & G. 243, 1 Gale, Exch. 
366, a letter from A. in which he requested B. to pa^ a call upon some 
mining shares for him, was held to be admissible in evidence, to show that 
A. was a shareholder, although a contract was inferred from that admis- 
sion ; which goes far beyond the present case. 

*7921 * Channellj Serjt., (with whom was Pigott^) in support of the rule. 
■' A mere acknowledgment would require no stamp. Neither would 
an agreement, which gave no right which the parties did not possess be- 
fore. But this is an agreement conferring new rights ; and it, therefore, 
requires a stamp. [Tindal, C. J. If it is an agreement, is it any thin^ 
more than an agreement on the part of the tenant to allow the landlord to avail 
himself of his legal rights? How can we know, whether the subject-mat- 
ter of such an agreement is of the value of 20/. i] In Mallet v. Hutchinson, 
7 B. & C. 639, 1 Mann. & Ryl. 522, the first part of the paper which was 
received in evidence, was merely an acknowledgment ; and the remainder, 
though called an agreement, contained nothing but what the law would 
have implied. Here, it must be taken that but for the agreement, the land- 
lord would have had no right to re-enter. [Tindal, C. J. Do you say 
that an action of trespass, or an action for a vexatious distress, would have 
lain ?] It is not material whether the tenant's action would have been an 
action of trespass, or whether his remedy would have been by an action 
for a vexatious distress would have lain, if the landlord had entered with- 
out some such arrangement as is contained in this memorandum. Here, 
the landlord tak^s, by the consent of the tenant, the power of dqing that 
which without such consent he could not lawfully have done. He pur- 
chases an indemnity against either an action of trespass, or an action on 
the case. [Coltman, J. Does not a contract arise out of the independent 
fact of the withdrawing of the distress at the request of the defendant ?(a)] 
It is submitted that it does. 

*7931 ^^^ ^^^ memorandum gives the plaintiff larger powers than he 
-I would have had without it, it is incumbent on the defendant to 
show that the subject matter of the agreement is below 20/. Sheppard v. 
Wheble, 8 Carr. & P. 634. 

Tindal, C. J. I am of opinion that the memorandum in question does 
not amount to a contract, but is merely a license or authority to enter. 
There is nothing which the party contracts to do or to pay. It is therefore 
not an agreement, within the 55 G. 3, c. 184, Sched. Part I. 

But supposing it to be an agreement, it by no means appears to be an 
agreement, the liiatter whereof amounts to 20/. ; and Lord Tenterden has 

(a) By the memorandum the plaintiff agrees to give time for the payment of the rent 
until the 1st of February. No consideration for this forbearance appears on the face of 
the instrument, if the plaintiff acquired no new right, under it. The security given for 
the rent would however be a sufficient consideration for such forbearance ; and, though 
dihori the instrument, it would be available to support the promise to forbear. 

In this view of the case the instrument would appear to require an agreement stamp, 
•apposing " the matter thereof to be of the value of 20/. or upwards." Vide infra, note (a) . 

2m2 



414 Doe dem. Simpson v. Hall. E. T. 1843. [793 

held that it lies on the party who take the objection that the instrument is 
not stamped, to show that there is a subject matter of the agreement 
amounting to 20/., it being a condition in the enacting part of the schedule 
itself, and not a qualification brought in by way of exception or proviso, or 
appearing in the form of an exemption. And, assuming this to be an agree- 
ment, neither the amount of rent nor the value of the goods distrained is 
the subject matter of the agreement, but the indemnity against an actioo 
for a second entry ; the value of which indemnity may be very 8mali.(a) 
This case comes within the principle of the cases of contracts to carry 
goods, in which the value of the safe carriage, and not the value of the 
goods, is ^considered to be the subject matter of the contract ; La- r*^Q^ 
than V. Rutley, Ryan & Moo. 13. I '^* 

CoLTMAN, J. The only thing which the memorandum professes to give 
to the plaintiff', is, a power to re-enter upon non-payment of the rent oa the 
1st of February, in consideration of his withdrawing from possession ; a 
power which he was by law entitled to exercise, without any consent on 
the pare of the defendant.(&) 

Erskine, J. I am also of opinion that this rule must be discharged. The 
memorandum appears to amount to nothing more than a license to re-enter 
and to take a distress, the immediate enforcement of the right of distress 
being relinquished by the landlord at the request of the tenant Though 
a contract might be raised upon this memorandum, namely, an undertaking 
on the part of the tenant not to bring an action of trespass for the re-entry, 
the same objection might be raised m every case of leave and license ; as 
it might be said that the leave and license amounted to an agreement, on 
the part of the licensor, not to sue the licensee. 

Cresswell, J. concurred. Rule discharged. (c) 

(a) Qfuere, whether in a contract to stive time for the payment of 38/. lOt ., *' the matter 
of the agreement'' may not be said to be the sum agreed to be forborne. 

(6) As to the compromise of an unfounded claim, or the acquiescence in a contested 
riffhtf being a sufficient consideration for an express promise, see Lon^ridgt v. DomniUy 
5 B. & Aid. 117 ; 2 Roll. Abr. 23, pi. 28, 1 Yin. Abr. 209. pi. 28 ; Penn v. Lard Bainmore,! 
Ves. sen. 444, 450 : OrijfUh ▼. Sheffield, 1 Eden. 73, 76 ; Lofti y. Hudtofij 2 Mann. & R. 
481 ; WiUeimon ▼. Byeri, 1 A. & K 106, 3 N. & M. 853 ; Home v. Booth, ante, Vol. III. p 
709, 2 Wms. Saund. 137, e, note (6). 

(c) And see Doe t. Jlvie, at Nisi Prius, Chitt. Stat. 964. In that case Lord Tentezden, 
C. J., said, '^The words of the act are so ambiguous that the party objecting ought to 
make out the affirmative.'' 

As to the admissibility of an unstamped document in evidence for collateral purposes, 
Tide supra, 791 j Hawkim v. (Torre, 3 B. & C. 690; 5 D. & R. 512. 



Doe dem. SIMPSON v. HALL. [*795 

Hdd, that it is competent to a judge at nisi prius to amend the declaration, lee. in eject* 
ment by altering the date of the demise which was subsequent to that on which tbe 
right of entry accrued, but was a day which had not arrived when the action was 
brought, and when it was tried, to an earlier date without any thing to amend by be- 
yond the necessity of the amendment to the maintenance of the plaintiff's ri^tof 
action. 

The regular service of a notice to quit was held to have been properly inferred from the 
circumstance of the tenant's speaking about '' the notice to quit which he had re- 
ceived," and engaging a valuer to value his righu as an outgoing tenant. 

Ejectment. * 

At the trial before Parke, B.,at the last assizes for the county of York, 
the first question which arose was, whether a tenancy which had subsisted 
between the lessor of the plaintiff and the defendant, had been determined 
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A notice was prepared by one Burland, purporting that he, Burland, as 
attorney for Simpson, required the defendant to quit on the 6th of April 
1842. A duplicate of this notice was delivered to a party to be served, 
but the service itself could not be proved. It was however shown that on 
the 28th of March the defendant called on the landlord's attorney, and 
spoke to him respecting the notice ; and that the defendant applied to a 
valuer to value his rights as outgoing tenant. It was objected that this 
evidence was iusufficieni to entitle the plaintiff to have the duplicate kept 
by the attorney read. 

The objection was overruled, and the duplicate notice was read in evi- 
dence. 

Parke, B., having pointed out to the counsel that the demise was laid 
on the 30th of May, in the sixth year of Queen Victoria, a day which 
had not arrived, it was contended on the part of the defendant^ that the 
*7961 P'^^"^^^ ought to be nonsuited .(a) The learned iudge refused *to 
^ direct a nonsuit to be entered, and ordered the declaration, issue, 
and record to be amended by inserting the word " fifth" instead oi " sixth ;" 
#and a verdict was returned for the plaintiff. 

CluxnnMy Seijt., moved for a new trial on the ground that the learned 
judge had no power to make the amendment, and that there was no suf- 
ficient evidence of a valid notice to quit. 

In Doe d, Edwards v. Leach^ (&) which will perhaps be relied on as a 

case in which an amendment was allowed to be made in the day of the 

demise, there was something to amend by ; as the lease, giving the right 

*7Q71 ^^ re-entry, was produced .(c) Here, there was nothing *to amend 

^ by. To give the power to amend, there should be some variance 

(a) By the consent rule, the derendant is required and undertakes to confess the " lease" 
1. 1. the demise of the tenements mentioned in the declaration, and to innsi upon title, only 
By the latter part of the rule must, it is conceived, be understood absence of proof of 
title in the lessor of the plaintitf; the defendant not being bound to set up any title either 
in himself or in a third person, until the plaintiff has made out a prima facie title in his 
lessor, such as, if unanswered would show a right of possession in the lessor of the plain- 
tiff at the time of the making of the demise. The penalty expressed in the rule attaches 
only where the defendant refuses to make the confetnon. Here, he confesses the demise, 
he. as laid, but, without raising any question of*^ title, he denies the existence of a right 
of action ; he therefore does not inti$t upon titleonly; but, admitting the title to be in the les- 
sor of the plaintiff, the defendant contends that a demise declared upon as already made, 
and therefore, in effect, alleged to have been made before action brought, though with- 
out a date, or, what is the same thing, with an impossible date, is not, with the aUa con- 
fessed entry and ouster, sufficient to support the action. 

Qutere, whether an attachment would lie against a party, who, bavins confessed lease 
entry and ouster, raised, and succeeded upon, an objection unconnected with any matter 
of title, in contravention of his undertaking to insist upon title only. 

(6) Ante, Vol. III. 229, 3 Scott, N. R. 50§^; 9 Dowl. P. C. 877. 

(r) The statute (3 & 4 W. 4, c. 42, s. 23,) after reciting **that great expense is oflen 
incurred, and delay or failure of justice takes place at trials, by reason of variances, as to 
some particular or particulars between the proof and the record, or setting forth on the 
record or document on which the trial is had, of contracts, customs, prescriptions, names, 
and other matters or circumstances, not material to the merits of the case, and by the mis- 
statement of which the opposite party cannot have been prejudiced, and the same cannot, 
in nny case, be amended at the trial, except when the variance is between any matter in 
writing or in print produced in evidence and the record, — enacts, that it shall be lawful 
for any court of record holding plea in civil actions, and any judge sitting at nisi prius^ 
if such court or judge shall see fit so to do, to cause the record, writ, or document, on 
which any trial may be pending before any such court or judge, in any civil action, or 
m any information in the nature of a quo warranto^ or proceedings on a mandamus^ when 
any variance shall appear between the proof and the recital, or setting forth, on the re- 
cord, writ or document on which the trial is proceeding, of any contract, custom, pre- 
scription, name, or other matter, in any particular or particulars, — in the judgment of 
such court or judge not material to the merits of the case, and by which the opposite 
party cannot have been prejudiced in the conduct of his action, prosecution, or defence, 
•—to be forthwith amended by some officer of the court or otherwise, both in the part 
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apparent upon the production of the evidence. [Tindal, C. J. Suppos- 
ing no amendment to have been mude, could the absence of a date to the 
demise have been a ground of nonsuit?] The defendant asks only for a 
new trial. To this he is entitled if the judge bad no power to make the 
amendment. In a case before Coltman, J., that learned judge refused to 
order a similar amendment, saying, that either he lfad\)o {>owei*to amend, 
or, if he had, it was not a case in which an amendment ought to be allowed 
(To this statement that learned jud^e assented.) 

But supposing this to be a case in which an amendment could be pro- 

Serlv made, there was no evidence to support the declaration. [Coltman^ 
. The right of entry had accrued at the expiration of the notice.] 
*Tindal, C. J., on a subsequent day, said, it appears from Mr. r»7Qg 
Baron Parke's notes, that the duplicate notice to quit, which was ■- 
read in evidence, contained the proper day for the determination of the 
demise, and that after the period at which the notice was supposed to have 
been delivered, the defendant acknowledged to the agent of the landlord, 
that he had received notice to quit. The instrument, therefore, was pro- 
perly admitted in evidence ; and we think that it gave sufficient notice ta» 
the defendant to determine the tenancy. Consequently there is no grouod 
for granting a new trial, as upon a verdict against evidence. 

With respect to the question of amendment, we think that the amend- 
ment was properly made. It was a stronger measure in Doe dem. Edwcurds 
V. Leach to amend the declaration by inserting one possible day instead 
of another which was equally possible, than here, to substitute a possible 
for an impossible day. Rule refused. 

of the pleadings where such variance occurs, and in every other part of the pleadings 
which it may become necessary to amend^ on such terms, &c." 

In Doe dem. Edward» ▼. Leach the provinon for re-entry — the poteniial right of the land- 
lord to re-enter, — appeared upon the face of the lease ; but the actual right of re-entiy 
was tlie result of the clause of re-entry in the lease, coupled with the act or default done 
or committed by the tenant. See Jonee ▼. Popej 1 Saund. 37, 38. It appears to be im- 
material, with reference to the power of amendment, whether the right of re-entry ac- 
crues from an act dune or default made, in contravention of a written contract or firom 
any other act or default. 



MEMORANDA. 



Jfathofdel Richard Clarke^ of the Middle Temple, I^., and afterwards 
John Barnard Byksy of the Inner Temple, Esq., having received writs, 
issued in Hilary vacation pursuant to 6 6. 4, c. 95, commanding them to 
take upon themselves the state and dimity of Serjeant-at-law, severally 
appeared before the Lord Chancellor at Lmcoln'sinn, and taking the oaths 
usually administered to persons called to that degree and office, became 
Serjeants-at-law sworn, agreeably to the provisions of the act. The far- 
mer gave rings, with the motto, " Sapiens qtd assiduus ;^^ the latter, wrh 
the motto, ^^MeheU secundisJ^ — In the same vacation Mr. Serjt. WranghoK- 
received a patent of precedence to rank after Loftus T. Wigram, Esq., Q. C 
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ABATEMENT. 

An affidavit verifVing a plea in abatement 
was entitled "Between A. B. administra- 
trix, &c. plaintiff, and C. D. defendant." 
Held bad, as not showing in what charac- 
ter A. B. was administratrix. Fletdwr ▼. 
Lechmere, 205 

ACCEPTANCE. 

See Bills and Notbs. Fkoffmsht. Fiz- 

TU&S8, 1. 

ACCESS, OBSTRUCTION OF. 
See NuiSAMCK. 

ACCOUNT. 
Am Joiiit-Stock Comfamt, 398. n. 

ADDING PLEAS, 187. n. 

ADMINISTRATOR. 
See Abatemkmt. Exkcutors. Trespass. 

ADMITTANCE. 

See COFTHOLD. 

AFFIDAVIT. 
See Qui tam Action. 

1. The jurat of a joint affidavit must show 
that each ol' the deponents was severally 
sworn. Pardee v. Territt. 291 

2. Where, upon enlarging a rule, it is made 
a term that any furtner affidavits shall be 
filed before a certain day, a party is not 
precluded from using an affidavit which 
had been sworn before the day fixed, but 
which was resworn after that day, for the 
purpose of reciifyinff a mistake in the ju- 
rat. Ouchterlony v. Gibeon, 579 

3. A rule having been discharged, the court 
refused to re-open it upon a suggestion, 
supported by affidavit, that the affidavit 
on which the rule had been discharged 
was false. Bichley v. Fell. 695 

i. An affidavit headed ** Between S. F. ad- 
min i^stratrix, &c. plaintiff, and W. F. de- 
fendant," was hda bad, as not containing 
a sufficient description of the plaintiff's 
representative character. Fletcher v. XerA- 
mere. 265 

AGENT. 

See Insuranck. 
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AGREEMENT. 

See Assumpsit. 
A memorandum as follows: "Send me a 
licence to use twoof A.'s patent furnaces 
to be applied to a singe-plate, &c., lor 
which I agree to pay, as agreed, 25/. as a 
patent right, and which is to include iron 
works, fire-bricks, and labour; engineers 
or furnace builders' time to superintend 
or fix the above order, to be paid 6«. per 
day." 

Heldj to be either an agreement or an 
ftoceptanoe of a previous proposal, and 
therefore to require a stamp. 

Held also, that it was not within the ex- 
emption in the stamp act, as relating to 
" the sale of goods, wares, or merchan- 
dize," as either the primary object of the 
agreement was the licence, or it was an 
agreement for the erection of fixtures. 
Chanter v. JHckinton, 253 

ALIENATION BY MARRIED WOMAN, 
Form of rule to dispense with the concur- 
rence of a husband in the conveyance of 
property to which the wife alone is enti- 
tled, under 3 & 4 W. 4, c. 74. ss. 77, 91. 
Ex parte Jh^. 378 

AMENDMENT. 

See Bills and Notxs. 

Held^ that it is competent to a iudsrc at nisi 

Snus to amend a declaration in ejectment, 
:o., by altering the date of the demise, — 
which was laid on a day subsequent to 
that upon which the riffht of entry accru- 
ed, but on a day which had not arrived 
when the action was brought and when 
it was tried, — ^to an earlier date ; without 
any thing to amend by except the neces- 
sity of the amendment to the mointenance 
of the action. Ihe dem. Simpeon v. Halt, 

795 
APPRENTICE. 
S^ New Trial, 3. 
ARREST OF JUDGMENT. 
See Ni7iSANCx, 2. 
ARTICLES OF CLERKSHIP. 
See Attornst, 4. 

ASSIGNEE. 
See BANKBurr 
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obtained a Terdict upon issoM joined ^ 
upon these traverses, the plaintins liad 
judgment non obttamit vtndicto, HUekeoek 
V. Hum/rey. 5S9 

3. A., to whom B. was indebted, recei'ved a 
bill from B. " to get disoounretl, or return 
on demand.'' A. sent the bill to C, with 
directions to place it to A.'s account with 
C, which C. did, mmrnt a sum deducted 
as discount. 

Heid^ in trover for the bill by B. against 
A. that this was substantially a diseonnt- 
ing by A., and that A. was entitled to a 
verdict under not possessed. WUkmton 
V. WhalUy. 590 

4. Semble (per Coltman and Cresswell, JJ.), 
that A. was also entitled to the verdict 
under not guilty. iKrf. 

9. In an action on a promissory note affainst 
A., B. and C, the evidence as to the nand- 
writing of C. was a retainer to defend the 
action, purporting to bear the signatures 
of A., B. and C, upon which the attorney 
had acted without seeing C. Hdd, insuf- 
ficient. Drew V. Prior, 264 

BREACH OF THE PEACE. 

See False Impbisokmknt. 



CALLS. 
See Joint-Stock Compant. 

CANCELLATION. 
See Bills and Notbs. 

CAPIAS AD SATISFACIENDUM. 
See Misnomer 1, 3, 3. 
A capias cannot issue upon a eeirefaeku on 
a judgment under I it, 2 Vict., o. 110, s. 
35. Jgaseizy, Palmer. 607 

CARRIER. 

1. In case against a carrier, where the duty 
is alles^ed to be, safely to carry and de- 
liver, tlie grievance may be stated to be 
non-delivery within a reasonable time. 
Raphtui V. Pkkford. 551 

8. And when the declaration alleged a con- 
tract to carry for hire, andstated the defend- 
ants' duty to be to carry sniely and deliver, 
and the breach assigned was that a rea- 
sonable time for the delivery had elapsed, 
but that the defendants had not delivered 
the goods ; it was hdd^ that the plaintiff 
was entitled to recover upon proof of non- 
delivery within a reasonable time. Srid, 

CASE, ACTION ON THE. 

Sm dABBIBR. NmSANOB. 

CHARTER PARTT. 
&eSHip. 

CHURCH WARDENS. 
By indenture between A. of the first part, B. 
of the second, and C, D., E. and F., of 
the third parr; A. covenanted with C, 
D.f E. and F., to do certain repairs to the 
parish church of Z., and in consideration 
of covenants on A.'s part, C, D., E. and 
F., " church wardens and overseers of the 
I>oor of the parish of Z., for themselves, 
and for their successors, church wardens 
and overseers of the said parish, and their 
assigns, did thereby covenant with A.| his 



ezeontors and administrators, that they 
the said church wardens and overseers 
of the poor, their successors or assigoi, 
should and would well and truly pay, or 
cause to be paid unto A." the sum speci- 
fied, by certain instalments. After this 
covenant the deed provided that nothing 
therein contained should extend to any 
pertomU covenant of, or obligation upon, 
the several persons parties thereto of the 
third part, or in anywise permmalfy affect 
them, any of them, their, or any of their 
executors, administrators, goods, effects, 
or estates, in their private capacity, but 
should be binding upon the church ward- 
ens and overseers of the poor of the par- 
ish of Z., and their successors, for the time 
being, as such church wardens and over- 
seers of the poor, but not further, or 
otherwise. 

Heldy that the covenant of C, D., E.and 
F., was a personal covenant, and that the 
proviso, being repugnant thereto, was 
void. F^umivaiir, Oxtmbee. 736 

COGNOVIT. 
Money levied under a cognovit which has 
not been filed, and upon which no judg- 
ment has been signed, within twenty-one 
days, from its execution is void as against 
the assignees of an insolvent debtor, al- 
though the coffnovit was given in a suit 
commenced adversely, and although the 
proceeds of the execution had been paid 
over to the judgment-creditor before the 
insolvency. B0in v. Yorhe, 428 

CONDITION. 

1. Potesstative. ^^\** 

2. Precedent. 809 
CONDITIONAL OBLIGATION. 176, a. 

CONSTRUCTION. 
See Desd. Gvarantxk. 

CONTRA PACEM. 
See False Imprisonment. 

CONTRACT. 

See Aorxbment. Assumpsit. Corporation. 
Plxadino. 

CONTRIBUTION. 
A. and B., directors of a joint-stock com- 
pany, being sued in respect of liabilities 
mcurred by the company, employ C. to 
defend them, upon their joint responsibi- 
lity. A. pays the whole of C 's bill. Hdd^ 
that an action is maintainable by A. 
against B. for contribution. Edgir v. 
Jfn^p. 753 

COPYHOLD. 

By the custom of a manor, a fine was dn^ 
on the admittance of a remainderman, 
whether admitted at the same time as the 
tenant of the particular estate, or during 
the continuance of such estate. A., a 
copyholder in fee of the manor, devise<I 
certain customary tenements to B. for life, 
remainder to C, and D. his wife, with 
benefit of survivorship^ remainder to £■ 
for life, remainder to F. in fee. B. was 
admitted, payins a fine of full *wo years' 
value, and dieo. The custom gaw to 
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the lord upon the admittaace of C. ftnd 
D. three years' value for a fine and a 
half (treating the wife D. a« the party 
next in remainder) i half a fine, being one 
year's value, from £., and a quarter of a 
fine, being half a year's value, from F. 

Hddy that the mode of assessing the fine 
was reasonable j but 

Beid^ also, that the fine bavins been cal- 
culated without making a deduction for 
repairs, was unreasonable. Micharda(mv. 
Kenni. 485 

CORPORATION. 

A declaration in assumpsit by a corporation 
stated that the clefendants had presented 
a petition to the house of commons for 
leave to bring in a bill for draining cer- 
tain waste lands, the introduction of 
which bill was opposed by the plalntififs 
and also by A.; and that by a certain agree- 
ment made "between B. on behalf of the 
plaintiffs of the first part, C on behalf of A. 
of the second part, and the defendants of 
the third part, it was agreed that the plain- 
ttfis and A. should withdraw all opposi- 
tion to the bill \ that the clauses therein 
should be settled by the solicitors of the 
parties, in order that the bill misht be as 
perfect and beneficial as it could be made : 
that the plaintiifs and A. should use all 
reasonable means and endeavours to pro- 
mote the progress of the bill ; thai part of 
the waste should be allotted to the plain- 
tiffs, and part to A., in certain proportions ; 
that the defendants would, on the passing 
of the act, pay the plaintifis 1000/. ; and 
that the defendants would pay all costs 
of obtaining the act ; that by a memoran- 
dum endorsed upon the agreement, with 
the consent of all parties, and signed by 
D., as agent to the defendants, it was de- 
clared that the plaintifis and A. were 
severally and jointly bound; that the 
1000/. was to be paid to the plaintiffs for 
expenses incurred by them in a survey, 
and for plans, &c., of which the defend- 
ants were to have the benefit; but that 
the plans, &c. were to be returned to the 
plaintiff's if the 1000/. were not paid. The 
declaration then stated, that in considera- 
tion of the agreement and memorandum, 
and of the premises, and that the plaintiff 
would perform all things in the agree- 
ment, &c. on. their part, the defendants 
promised to perform all thinffs therein on 
their part, so far as concerned the interests 
of the plaintiffs ; that the plaintiffs de- 
livered the plans, &c. ; that they withdrew 
all opposition to the bill ; that A. did the 
same, &c., whereof the defendants had 
notice; assigning a breach in the non- 
payment of the 1000/. 

Upon non assumpsit, AeU, that it might 
be inferred that the contract was not un- 
der seal. 

Held also, that it was not such a con- 
tract as would finll within the exceptions 
to the general rule requiring contracu 
•ntered into by corporate bodies to be by , 
ieed. But I 

Hdd alsoj that the contract having been • 



exeentad on the part of the corporation, 
and the defendants having received the 
full consideration, the latter wore bound 
by the contract, and the plaintiffs were 
entitled to sue thereon. The FUhmonger^e 
Company v. Roberieon. 131 

SemUe^ that if the contract had remain- 
ed executory, the fiict of the corporation 
having put it in suit, would have amount- 
ed to an admission, on record, of their lia- 
bility under it, so as to estop them from 
disputing such liability in a cross action. 

Jbid, 

SembU, also, that up to the time of the 
corporation adopting the contract by per- 
forming the condition on their part, there 
was a want of mutuality, as they could 
not have been compelled to perform the 
contract; and consequently that the de- 
fendants, during the interval, had the 
power to retract. Snd. 

HAL, that the interest of the plalntififs 
and of A. being several, the latter was 
properly omitted to be made a co-plain- 
tiff*. Bid. 

Hdd^ also, that the agreement was not 
illegal, as against public policy. Brid, 

Held, also, that a plea, that the bill was 
not as perfect and beneficial as it might 
have been made, was no answer to the 
action. Ibid, 

Held, also, that the using by the plain- 
tiffs of all reasonable moans and endea- 
vours to procure the bill to pass was not 
a condition precedent, and therefore thai 
a plea traversing the averment was bad. 

Rfid, 

Hdd, also, that a plea statins that the 
plaintiffs had presented a petition to the 
house of lords against the preamble of the 
bill, was bad, as an argumentative tra- 
verse of one of the two averments — as to 
withdrawing opposition, and as to using 
all reasonable means to promote the hilL 

Ibut 

Semble, that a plea directly traversing 
the averment that the plaintiffs withdrew 
their opposition, was good. Bid 

COSTS. 

See Nbw Tkial. Pbacticx, 30 32. Railway 
Company. Writ of Trial. 

1. If the plaintiff''s attorney receives less 
than the sum endorsed for costs on the 
writ of summons, the defendant has nevex- 
theless a right to have the sum so receiv- 
ed referred to taxation under R. H. 2 W. 
4, reg. 11. Hwider y. RueteU. 601 

2. Power of jury over. 723, n. 

3. In an action by A. against B., B. gave not 
tice to C, against whom B. had a remedy 
over, to come in and defend the action. 
C. refosed to do so, but did not prohibit 

B. from continuing the defence. B. suf- 
fered Judgment by default, and watched 
the proceedings nnder the writ of inquiry, 
putting; A. to the proof of his claim. 

At the trial of the action over by B. 
affainst C, the jury included in their ver- 
dict the costs incurred by B in the forniei ' 
action, no objection being then taken by 

C. to the right of B. to recover suoh oostt 

2N 
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The court refusod to disturb the Terdict, 
being of opinioo that there was eyidence 
to go to the jury that C. had sanctioned 
the incurring of these costs. Bljfih t. 



COVENANT. 
Pv indenture between A. of the first, B. 
ef the second, and C, D., E. and F., of 
she third part; A. covenanted with C, 
D., £. and F., to do certain repairs to the 
parish church of Z.. and in consideration 
of covenants on A/s part, C, D., E. and 
F.i " church wardens and overseers of the 
poor of the parish of Z. for themselves, 
and for their successors, church wardens, 
and overseers of the said parish, and their 
assigns, did thereby covenant with A., his 
sxecutors and administrators, that they 
ihe said church wardens and overseers 
of the poor, their successors or assigns, 
should and would, well and truly, pay or 
eause to be paid unto A.'' the sum speci- 
fied, by certain instalments. After this 
covenant the deed proceeded as follows : 
— <* Provided always, that nothing in thes«» 

S resents contained shall extend, or be 
eemed, adjudged, construed, or taken to 
extend, to any perumal covenant of, or 
obligation upon the several persons par- 
ties liereto, of the third part, or in any- 
wise ptrmmally afi^ect them, any or either 
of them, their, or any or either of their 
executors, administrators, goods, efiects, 
or estates, in their private capacity, but 
shall be, and is intended to be, binding 
and obligatory upon church wardens and 
overseers of the poor of the parish of Z., 
and their successors, for the time being, 
as such church wardens and overseers 
of the poor, but not further, or other- 
wise. 

Hdd^ that the covenant of C, D., E. and 
F., was a personal covenant, and that the 
proviso, being repugnant thereto, was 
void. JpVinuooav. CoomktM, 736 

DAMAGES. 

GkUntrB V. Gneseet. 

&e Defamation. 

DEATH. 
8tt Pkactigk. 

DEFAMATION. 

l.Hddy that in an action for defamation, 
either party may, with a v%w to the da- 
mages, give evidence to prove or disprove 
the existence of a malicious motive. Ptwr^ 
son V. Lemakrt, 700 

3. But if the evidence given for that pur- 
pose, establishes another cause of action, 
the jury should be cautioned against giv- 
ing any damages in respect of such ouier 
cause of action. JOd. 

DEVISE. 
Devise (in a will anterior to the 1st of Janu- 
ary, 183S) as follows — ^ As to my mes- 
suages, lands, tenemenu, and real estate, 
' I devise unto A. and his heirs, Whiteaore 
and Blackacre, and all other my messua- 
ges, lands, tenements, and hereditaments, 



f which may not be herein particularly de- 
scribed or mentioned J and I do further 
bequeath to my wife all my jewels, plate, 

< &c., and all other goods, chattels, and 
effects whatsoever, as her own goods and 
chattels for ever, and appoint her sole ex- 
ecutrix," &c. At the date of the will, and 
at his death, the testator was possesfed 
of certain leaseholds, but had no other 
real estates than Whiteacre and Black- 
acre. Hdd^ that the leaseholds did not 
pass to A. Parhtr v. Mankaml, 499 

I 3. Devise of realty to A. ^ for, and during 
the natural life of A., and from and after 
his decease, unto all and every the issue 
of the body of A., share and share alike, 
as tenanu in common, and the heirs of 
such issue.*' 

Hdd^ that A. took an estate/or l^e only. 
Oretnwood v. Roikwell, 63S 

DISCOUNT. 

1. A., to whom B. was indebted, received a 
bill from B. " to get discounted, or return 
on demand." A. sent the bill to C, with 
directions to place it to A.'s account with 
C, which C. did, minus the discount. 

Hdd, in trover for the bill by B. against 
A. that this was, substantially, a disconnt- 
ine of the bill by A., and that A. was en- 
titled to a verdict under a plea of not pos- 
sessed. WUkinton v. WhaUey. 590 

3. SmbU (per Coltman and Cresswell, JJ.) , 
that A. was also entitled to the veidict 
under the plea of not guilty Bfii, 

DISTRINGAS. 
StmbUy that where service of the writ of 
summons is upon the defendant's wife, 
the plaintiff should not enter an appear- 
ance, but should move for a distringas. 
Toddy. Cnttby. 990 

. DUPLICITY IN PLEADING. 
&e 33d,n. 



EJECTMENT. 

I. Service of a deolaratton in ejectment at 
the office of the tenant, an attorney, upon 
his clerk, who accepted the service, was 
hdd sufficient. Dm dem. Qmotr v. Roe. 375 

8. Rddy that it is competent to a judge at nisi 
prius to amend the declaration, &c., by 
altering the date of the demise. — wlkich 
was subsequent to that on which the 
riffht of entry accrued, but was a day 
which had not arrived when the action 
was brought, and when it was tried, — to 
an earlier date; without any thing to 
amend by, except the necessity of the 
amendment to the maintenance of the ac- 
tion. Doe dtm, Simpmrn v. Ball, 795 

3. The reffular service of a notice to quit, 
was held to have been properly inferrsd 
from the circumstance of the tenant's 
speaking of " the notice to quit which bs 
had received," and engaging a valuer to 
value his righu as an outgoing tenant. 



ENROLMENT. 
Sm Loan Socirrr. 
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ESTATE. 
See Bbvisb. 

ESTOPPEL. 

See Pleading. 

EVIDENCE. 

See DsFAMATioR. Stahp. 

1. In an action on a joint and several pro- 
missory note against A., B. and C, the 
only evidence as to the handwritinff ofC. 
was a retainer to the attorney to defend 
the action, purporting to bear the siffna- 
tnres of the three defendants, upon wKlch 
the attorney had acted without having 
ever seen C, or beins otherwise acquaint- 
ed with his handwriting: Held, no evi- 
dence of the handwriting of C. Drew v. 
Prior. 264 

2. A. having a claim against B., they went 
together to the office of A.'s attorney, 
who had never acted as attorney for B. 
A statement was made by B. relating to 
A.'s claim ; and it was arranged that the 
attorney should, on the behalf of B., write 
to a third party in respect of the subject 
matter of the claim. An action having 
been afterwards brought by A. against B. : 

Held^ that the statement by B was not 
a privileged communication. Shore v. 
Bedford. 271 

3. Heidy also, that the writing of the letter, 
being an act done, might be proved bv 
the attorney. Rtid, 

4. In an action by A. against B. for commis- 
sion due to A., as a$;ent for B. in procur- 
ing him an apprentice, B. produced the 
deed of apprenticeship under notice; and 
there being an attesting witness to it, who 
was not called, A. was nonsuited. 

Hddy that as B. did not claim under the 
deed nny interest in the subject-matter of 
the cfiuse, the case did not fall within the 
exception to the rule requiring proof of 
the execution of an instrument. Mearden 
V. Minter. 204 

9. Hdd, also, that A. was not entitled to a 
new trial on the ground of surprise, 
though he was not aware before the trial 
that there was an attesting witness; it 
not appearing that he had made any in- 
quiry on the subject. Bid. 

EXECUTION. 
, See Praoticb. 

1. The court refused to discharge a judge's 
order, made under the 1 k 2 viot., c. 110, 
s. 14, to charge stock, standing in the 
names of the trustees for the defendant. 
Jtogeri V. Holloway. 292 

2. The stock had been transferred into the 
names of trustees by a deed of settle- 
ment, made pursuant to an order of the 
court of chancery. Queerej whether a court 
of common law has jurisdiction to inter- 
fere in the matter. Mtid. 

EXECUTORS AND ADMINISTRA- 
TORS. 
See Affidavit, 3. 
An administrator may maintain trespass fbr 
acts done after the death of the intestate, 
and before the grant of administration; 



the rule that a party cannot be made a 
trespasser by relation, being only appli- 
cable where the act complained of, was 
lawful at the time it was done. Hiarpe v. 
StaUwood. 760 



FALSE IMPRISONMENT. . 
See MisNOMEK. 
To a declaration for false imprisonment, 
the defendant pleaded that the plaintiff 
with force and arms came to the door of 
the defendant's house, and with great 
force and violence attempted to enter 
against the will of the defendant, and wil- 
fully and wantonly rang th) door bell, 
without lawful occasion, and made a 
great noise and disturbance, to the an- 
noyance and disturbance of the defend- 
ant, and against the peace of the Queen, 
and (after request to cease) continuea 
making such noise, &c., without any law- 
ful excuse ; and thereupon the defendant, 
in order to preserve peace and render 
good order and tranquillity in his house, 
gave the plaintiff in charge to a police- 



The plea was Kdd bad, as not showing 
that, at the time the plaintiff was given in 
charge, he was committing a breach of 
the peace, or that there was reasonable 
ground for apprehending that a breach of 
the peace would be committed. Orant v. 
Moaer, 123 

FELONY. 
See Insukamob, 1. 

FEOFFMENT. 

Can be accepted by corporation only by 

deed. 182, n. 

FINE. 

See CoPTHOLD. 

FIXTURES. 
See Agrebmbnt. 

l.The acceptance of a demise of a house 
contsLining fixtures does not raise an im- 
plied contract to pay for such fixtures. 
Oof V. Harrii, d73 

2. In debt for rent and for fixtures sold, the 
plaintiff claimed by his particulars 51. 5§. 
for rent, and 12/. for fixtures. The de- 
fendant paid 11/. 5s. into court. Hdd^ no 
admission of liability in respect of fixtures 
to a greater amount than 11/. 5§. Ibid, 

FRAUD. 
See BARKRaPT. 

FRAUDS, STATUTE OF. 
See GtJARANTss. 

FRAUDULENT PREFERENCE. 

See Bankritpt. 



GAMING. 

1. SembUf that money lent for the purpose of 
enabling the borrower to play at skittles, 
fofH less stake than 10/., maybe recover- 
by the lender. Foot v. Baker. 33d 

2. SeaUy where the lender is a licensed pub- 
lican who lends money to his guests to 
enable them so to play. IHd 
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GOODS. 
&r Fixtures. 

GUARANTEE. 

The folIowin{^ memorandum; — ^I hereby 
guarantee B.'s account with A. for wines 
and spirits to the amount of 100/." — there 
being at the time of the giving of such 
guarantee an existing account between 
A. and B., upon which B. was indebted to 
A. (though in a less sum than 100/.,) was 
held to be a guarantee for the payment of 
such existing account, and not to extend 
to future supplies of goods. JUlmUt ▼. 
Atkenden. 393 

2. A person who guarantees the payment 
by the acceptor of a bill to which he is 
not a party, is not entitled to require proof 
of presentment or of notice of dishonour. 
Hitchcock V. Huntfrey, d59 

3. A plea to such a declaration that the bill 
was not presented, and also a plea that 
the defendant had no notice of non-pay- 
ment, were held to contain no answer to 
the action ; and the defendant having ob- 
tained a verdict upon issues joined upon 
traverses of these pleas, the plaintiff had 
iudgment non obttante veredicto. Ibid, 

4. The defendant having guaranteed the 
payment of goods to be supplied by the 
plaintiffs to A. up to the 1st of July, gave 
on the 9th of April, the following addi- 
tional guarantee. "In consideration of 
your extending the credit already ^iven 
to A., and agreeing to draw upon him at 
three months from the 1st of the follow-' 
ing month for all goods purchased up to 
the 20ih of the preceding month, I here- 
by guarantee the payment of any sum 
that shall be due and owinat to vou, upon 
his account for goods supplied.'' 

Held^ a eontimdng guarantee. 

Held^ also, substantially a guarantee for 
the payment of the price of the goodi sold 
to A., and not of the amount of the bill 
drawn upon him. Ibid, 

5. The declaration upon the guarantee stat- 
ed that the bill was drawn by the plain- 
tiffs, and accepted by A., but that he did 
not pay the amount thereof, although the 
bill was presented when due ; of all which 
the defendant had notice, and was re- 
quested to pay the amount of the bill ; to 
wit, &c. ; but the same still remained due. 

Held, a sufficient alleffation of the non- 
payment of the price of the goods. Ibid. 

HOLIDAYS. 
See PsACTicx, 3. 



INDUCEMENT, 332, n. 
INSANITY. 
Party not allowed to set op his own imbe- 
cility of mind to avoid a oivii liability, 
where no fraud has been practised. 670, n. 

INSOLVENT DEBTOR. 
See Cognovit. 
1. A debt accruing to an insolvent between 
the vesting order and the final discharge. 



passes to his assignee, under 1 It 2 Yicti 
c. 110, s. 37. Ford v. Dahbs. 301 

2. An interim order by a commission of 
bankrupt for the protection of an insolvent 
(under 5 & 6 Vict., c. 116, s. 1,) if in the 
form prescribed in the rules promulgated 
by the judges and commissioners of the 
court of bankruptcy (under sect. 13,) is 
sufficient^ and need not show on the ikce 
of it the jurisdiction of the commissioner 
to make such order. MarMh v. Woolly. 615 

3. A defendant having been arrested after 
such an interim order had been in fact 
made (but before notice to the sheriff or 
the plaintiff) ; this court ordered his dis- 
charge, although the jurisdiction of the 
commissioner did not appear, either by 
the order itself, or by the affidavits upon 
which the application to this coun was 
made; but they refused to give cosu 
against the sheriff or against the plaintiff. 

Aid, 

4. In 1837, A. being in embarrassed circum- 
stances, executed a deed to secure to his 
creditors a composition of 7t. in the 
pound. B., a creditor, refused to sign the 
deed until A. made B. a promise to give 
him security for the difference between 
the composition and the full amount of 
the debt. Pursuant to that agreement, A. 
subsequently handed over to B. his pro- 
missory notes, payable to B. or order. B. 
endorsed the notes, and paid them into 
his bankers at Leeds, to whom B. was 
in the habit of endorsing all bills and 
notes received by him, drawing generally 
on account. When the notes were at ma- 
turity, the London correspondents of the 
Leeds bankers presented them to A., by 
whom they were paid. A. continued to 
deal with a down to his bankruptcy (in 
1840) without ever complaining of the 
transaction, or attempting to set off the 
payments made in respect of the notes 
against the subsequent demands of B. 
against him. No evidence was given to 
show the state of the account between B. 
and the Leeds bankers at the time of 
the payments, or that A. knew the cha- 
racter in which the notes were held by the 
bankers who presented them. In an ac- 
tion for money paid by A. to the use of 
B., brought by the assignee of A. to re- 
cover back the amount of these notes,* 
the judge left it to the jury to say whether 
or not the payment was voluntary, and told 
them that if the payment was made to the 
bankers as agente only, it must be eon- 
sidered as voluntary; and that if they 
found the payment to be voluntary, and 
to have been made with a full knowledse 
of the circumstances, they must find Sn 
B.20therwise, for the plaintiffs. 

The court directed a new trial, in order 
that the attention of the jury might be 
more precisely called to the question^ 
whether A. was aware of the character in 
which the bankers presented the notes for 

Eftyment ; namely, whether as Boents of 
., or as holders for value. Sibmm v. 
Bniet. 399 
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INSURANCE. 

See Nkoliobnob. 

.. A policy on the life of A. contained a pro- 
visu, that in case A. should die by his own 
hnnds, or by the hands of justice, or in 
consequence of a duel, " the policy should 
be void.'' A. threw himself into the 
Thames, and was drowned. Upon an is- 
sue whether A. died by bis own hands, 
the jury found that A. "voluntarily threw 
himself into the water, knowing at the 
time that he should thereby destroy his 
life, and intending thereby to do so ; but 
that at the time of committing the act, he 
was not capable of judging l)etween right 
and wrong." 

Held (Tindal, C.J., distentietUe) that the 
policy was avoided, as the proviso includ- 
ed all acts of voluntary self-destruction, 
and was not limited by the accompany- 
ing provisoes to acts ot fekmum$ suicide. 
Borradaiie v. Hunter. 639 

. In case against an insurance-broker, for 
not effecting an insurance pursuant to his 
retainer, the declaration stated that the 
defendant was retained and employed to 
cause an insurance to be made on the 
plaintiff's ship, tackle, &c., against the 
perils of the seu, &c., and that he accept- 
ed such retainer and employment; and 
alleged for breach, that although a rea- 
sonable time had long before elapsed, and 
before the loss of the ship, yet the de- 
fendant did not, nor would, within soch 
reasonable time, cause to be made insur- 
ance upon the said ship, tackle, &c^ and 
did not, nor would, cause the same to be 
insured, or cause a policy of insurance to 
be made thereon, from and against the 
perils of the sea, etc., nor did, nor would, 
cause the plaintiff to be insured in respect 
of the said ship, tackle, &e., from and 
against such perils, nor did, nor wonld, 
cause to be made thereon any insurance 
or policy of insurance, subscribed or un- 
derwritten ; but the defendant so to do 
had wrongfully, and in breach of his duty 
and retainer, wholly neglected and refus- 
ed; whereby, the vessel being lost, the 
plaintiff was without the benefit of in- 
surance. 

Upon an issue apon a plea of not guilty, 
it was shown that the defendant had con- 
tracted with an insurance company for an 
insurance on the plaintiff's ship, tackle, 
&c., and shortly afterwards obtained from 
the secretary of the company what pur- 
ported to be a copy of the policy. A 
stamped policy was afterwards subscrib- 
ed, but was not given out, the practice of 
the company being, to retain possession 
of policies until they were wanted in con- 
sequence of a loss. There was no evi- 
dence to Khow the precise time when the 
stamped policy was actually executed; 
but it was proved that it was usual to exe- 
cute policies* very shortly afler the receipt 
of orders. A demand of the policy was 
made on the part of the plaintiff af^er the 
loss of rhe vessel ; to which the defendant 
gave an evasive answer. The judge lefV I 
VOL. JCI.IV. 54 



it to the jury to say whether or not the 
defendant had procured the policy tu \ns 
executed within a reasonable time. The 
jury having found for the plaintiff, and 
the judge being satisfied with the verdict, 
the court refused to grant a new trial. 
Turpin v. BUion. * 45(» 

3. Heldj also, on motion in arrest of judg- 
ment, that the action was founded on an 
express contract, and that the declaration 
was sufficient, the terms of the breach not 
being larger than the terms of the con- 
tract. Bid. 

INSURANCE BROKER. 
See Insueanck, 2. 

INTEREST IN LAND. 
See Practice, 23. 
Cannot vest in, or be divested out of, a cor- 
poration, otherwise than by deed. 183, n. 

INTEREST OF MONEY. 
See Peacticx. 

1. Where an old warrant of attorney had 
been given to secure a debt and interest, 
the sum for which judgment was to be 
confessed being for the amount of the 
debt only, the court sranted a rule to en- 
ter up judgment for the debt, and so much 
for interest as the master should find to 
be due thereon. C/uUk v. Walton. 573 

2. The court allowed a distringat to compel 
appearance to issue, although the writ of 
summons was endorsed for '^ 50/. for debt 
and interest thereon," without stating any 
time from which the interest was to be 
computed. FUzgerald v. Sv€m$. 2(y 

INTERIM ORDER. 
See Insolvent Debtoe. 

IRREGULARITY. 
8m Peactice. Peisoree. 

JOINT-STOCK COMPANY. 

See Railway Act. 

1. A. and B., directors of a joint-stock com 
pany, being sued for debts due from, and 
for damage done by the company, employ 
C. to defend them upon their joint res- 
X)onsibility. A. pays the whole of C 's 
bill. Heldy that an action is maintainable 
by A. against B. for contribution. Eiger 
v. Knapp. 753 

2. The declaration stated that, on the 24th 
of December, 1835, by an agreement in 
writing then made, it was agreed that 
certain bills which had been drawn upon 
a company (of which the defendant was 
a member) should be taken up by the 
plaintiffs; that in the event of the plain- 
tiffs declining to take shares in the com- 
pany, which they had the option to do, 
the defendant should repay the sums nd- 
vanced by the plaintiffs, at any tune after 
the 1st of October then next, on the cotn- 
pany having three months' previous no- 
tice requiring such payment The de- 
claration, entitled of the 16th of Decem- 
ber. 1836, further stated that af>er the 
making of the agreement, and more than 
three calendar months before the com- 
mencement of the action, the plaintiffs 

2ji3 
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gave notice to the company that they de- 
clined to take shares, and required pay- 
ment, at the expiration of three calendar 
months then following, of the sum ad- 
vanced by them. 

Hdd^ that, notwithstanding the day of 
the making of the agreement was under 
a viddicet. it sufficiently appeared, on the 
face of the declaiation, that a Jirtt of Oc- 
tober had elapsed before action brought. 
HarruoH ▼. Htathom, 322 

Hdd^ also, that an allegation that B. 
and C. were allowed and permitted to re- 
alize, and were entrusted with, the assets 
of the compnny by the other sharehold- 
ers, was not supported by the facts. Bnd, 

HeULf also, that the resolutions contain- 
ed no contract upon which any right of 
action arose, even as between B., C, D. 
and A. Sfid, 

The directors of a dissolved joint-stock 
company, who, at the request of the share- 
holders, undertook the winding up of the 
concern, were held not to contract at law 
with the shareholders for the due per- 
formance of the terms upon which ihe 
winding up of the concern was to take 
place. Rid, 

I. A., 6., C, D. and others, carried on the 
business of bankers under the provisions 
of the act of 7 G. 4, c 46, for some years 
prior to and upon the 29th of August, 
1839, upon the terms contained in two 
deeds of 1st July, 1834, and the 30th Au* 
gust, 18.36, the former deed stating the 
circumstances under which, and the man- 
ner in which, the company might be dis- 
solved at an extraordinary general meet- 
ing of the shareholders, called for that 
purpose by a certain board of directors, 
of which 0., C. and D. were members. 
In the company, A. held 100 shares of 
10/. each. The board called an extraor- 
dinary general meeting of tbe sharehold- 
ers, to be holden on the 29th of Auffust, 
1839, pursuant to the provisions of the 
deed of 1834. At the meeting so called, 
the shareholders present passed resolu- 
tions in conformity with the provisions of 
the deed of 1S34; that the company was 
thereby dissolved; that the winding up 
of its affairs should be entrusted to the 
then board of directors, with power to 
employ and pay for such assistance as 
might be necessary; that any three di- 
rectors miffht act ; that the assets should 
be realised with all convenient speed, and 
that the portion not required to meet the 
engagements of the company, should be 
divided amongst the shareholders ratably, 
in such dividends as the directors might 
deem fit; a dividend to be declared at 
least once in every six months ; a copy of 
the proceedings and resolutions to be 
transmitted to every shareholder; no 
transfer to parties not already sharehold- 
ers to be permitted. No shareholder pre- 
sent at the meeting was desirous of con- 
tinuing the concern. Neither A. nor B. 
was present at tbe meeting, but a copy of 
the state of the said proceedings and re- 



solutions vras transmitted to A. and the 
other shareholders. From the 29th Au- 
gust, 1839, the business of the compauy, 
except so far as was necessary for wind- 
ing up the affitirs, was discontinued, and 
B., C. and D., in pursuance of the said re- 
solutions, proceeded to wind up the affairs 
of the company: 

Hdd, that the company was duly dis- 
solved, and that, notwithstanding the 
power to wind up the concern, an allega- 
tion in a declaration that the company 
had altogether ceased and determinetl, 
was correct. Lyon v. Htttftui, 504 

Heldj also, that the partnership having 
been dissolved, the shareholders prescut 
had no authority to pass resolutions bind- 
ing those who were absent, and that snrli 
resolutions could only be considered as 
an agreement by and amongst the indi- 
vidual parties present, and did not support 
an allegation in a declaration that the 
agreement was by and between aU the 
shareholders. Rid. 

4. Raising and transferring stock is not a 
nuisance at common law. 

Hdd^ therefore, that a plea to a count 
in assumpsit for money lent, stating thai 
the plaintiff and defendant, and other |ier- 
sons, did illegally associate in a certain 
illegal undertaking, tending to the com- 
mon nuisance of the subjects, that is to 
say, that the plaintiff defends, and the 
other persons did act as a corporate body, 
and pretending to be a trading corpora- 
tion under the name, &o., and did pretend 
to raise and transfer stock in the said 
company, and that the said stock consist- 
ed of, &c., and did pretend to transfer and 
assign shares in such stock without legal 
authority by act of parliament, charter, or 
letters patent, &c., and that the money 
was lent for the purpose of furthering such 
illegal undertaking, was bad, as not des- 
cribing such an illegal association as 
would constitute a nuisance at common 
law. (a) Qarrord v. Hardev 471 

HMj also, that a plea to' »uch a count, 
stating that the money was lent for tbe 
purpose of carrying on a trading co-part- 
nership, and that the plaintiff afterwards 
be<same a member thereof, and that com- 
plicated accounts arose between the plain- 
tiff and the defendant in respect o.' such 
co-partnership, which included the sum 
lent, was no answer to the action. JM. 

5. In an action for calls afler the cause had 
been set down for trial, and made a re- 
manet, the defendant applied to set aside 
the proceedings, upon the ground tliat 
tbe company was virtually extinct, and 
that the parties who had instituted the 
action had no authority to do so. 

HeU, that the application was too late, 
it appearing that the defendant had known 
all the fitcts for a long time. 

Hdd^ also, that as such parties had beea 
for some time acting as directors, ilie 
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coart would not, upon summanr «pp1ica< 
tion, inquire into the validity of their ap- 

* pointinent ; although it was provided, by 
the act incorporating the company, that 
at the trial it should only be necessary to 
prove certain matters, without provinfl 
the appointment of the directors. Thatner 
Haven Dock and Railtoay Companif y. Hall. 

274 

6. The declaration, which was in the form 
given by the act, stated that the plaintiffs 
appeared by G. S., their attorney; thede- 
fendnnt having pleaded over. 

Heldy that the appointment of the at- 
torney might be presumed to be under 
seal. Bnd. 

1. The court refused to allow the defendant 
in a late period of the cause to add a plea 
so as to raise that question on the record. 

Ihid. 

8. The defendant was a party to a contract 
in February for procuring the act which 
was obtained in June, and his name ap- 
peared in it ns a subscriber to the under- 
taking, and in September he executed a 
deed of settlement, which recited that the 
company was in operation. The coods in 
respect of which the action was brought 
were supplied in July. HM^ that there 
was sufhcient evidence from which the 
jury might infer that the defendant was 
a partner at the time the goods were fur- 
nished. Rid, 
'9. A private act, passed to enable a manu- 
facturing company to purchase certain 
patents, and to sue and be sued, enacted 
that in all actions, he. to be instituted or 
prosecuted against the company, ^ it shall 
be sufficient to state the name of the se- 
cretary or some one of the directors,— or 
where there shall be no secretary or direct- 
or, then the name of some one of the share- 
holders Tor the timte being of the'company, 
— as the nominal defendant representinff 
the company in such proceedings:" ana 
provided for the reimbursement, so. of 
shareholders who might be sued ^ in any 
other manner than under the powers 
and authorities thereinbefore given," and 
enacted, ^ that nothing therein contained 
should extend to exonerate the company 
or any of the shareholders thereof from 
any responsibility, duty, contract or obli- 
gation whatever, to which by law they 
then were, or at any time thereafter might 
be, subject or liable, either as between 
such company and other parties, or as 
between the company or any of the indi- 
vidual shareholders thereof and others, or 
as between themselves, or in any manner 
whatever." 

Hild^ that the act was not imperative 
upon a creditor to sne in the manner 
pointed out, bat that he might exercise 
his oomm4 • law riffht of proceeding 
against any individualshareholder. B«A 
T. £^e. 415 

JUDGE'S ORDER. 
Sh Practice. 

JUDGMENT. 

&r PSACTtCB. 



JUDGMENT AS IN CASE OF A NON- 
SUIT. 

1. The court refused to re-open a rule for 
a judgment as in case of a nonsuit, upon 
the ground that the affidavit, on which it 
had been discharged, was false. Biekleu 
V. m. 6W 

2. It is no objection to a motion for such 
judgment, where a clear default has been 
committed, that a similar application was 
unsuccessfullv made in the previous term 
upon an affidavit, which left it doubtful, 
whether the application was not then 
made too soon. WUheri v. Spoontr. 721 

JURISDICTION. 
Sh EIxbccttxon, 2. Insolvent Debtor, 2. 



LEASE. 

1. The acceptance of a demise of a house 
does not raise an implied contract to pay 
for the fixtures. G^ v. HarriM. 573 

2. In* debt for rent on a demise for years, 
with a count for fixtures sold, the plain- 
tiff claimed by his particulars U. 5«. for 
rent, and 12/. for fixtures. The defendant 
paid 11/. ds. into court. Hdd, no admis- 
sion of the defendant's liability in respecc 
of fixtures to a greater amount than had 
been paid into court. Srid- 

LEASEHOLD. 
Sh Devise. 

LIBEL. 
The tendency of the publication, not the in- 
tention of the writer, is the point proper 
to be submitted to the jury. 720, n. 

LICENCE. 
&e Aobeement. 

LICENSED VICTUALLER, 
8te Gaming. . 

LIFE ESTATE. 
See Devise. 

LIFE INSURANCE. 
See Insurance, 1. 

LOAN SOCIETY. 

1. A society established pursuant to the pro* 
visions of the 5 & 6 W. 4, c. 23, becomes 
entitled to the benefit of those provisions, 
upon its rules and regulations being cer- 
tified, and before they are enrolled at the 
quarter sessions. Brad&unu v. WkUbread. 

439 

2. One of the rules directed that the re-pay- 
ment of loans should be secured by the 
joint promissory note of the borrower and 
his sureties, but gave a form of note which 
was joint and several. Hdd^ that a joint 
and several note was a note made in pur- 
suance of the rules of the society, so as to 
come within the exemption from stamp 
daty created by 5 & 6 W. 4, c. 23, s. 7. 

Srid 
LUNATIC. 
See Insanitt. 

MALICE. 
See Dbfamatior. 
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MANOR. 

Ste Copyhold. 
MEMORANDA, 798. 

MISDIRECTION. 
Set Baron and Feme. 

1. The plaintiff's counsel at the trial inter- 
rupted the summing up, conceiving that 
there was a misdirection in law, and elect- 
ed to be nonsuited. The court allowed 
him to move to set aside the nonsuit. 
Wiikmton v. WhaUey. 590 

2. Query (per Cresswell, J.) whether a plain- 
tiff is strictly entitled so to do. Ibid, 

MISNOMER. 

1. In trespass by A. B., the defendant justi- 
fies under a ea. ta. against "the now 
plaintiff" without otherwise describing 
him. The justification is established by 
the production of a co. so. against C. B., 
and proof that in the former action the 
now plaintiff was the party sued by the 
name of C. B. Fisher v. Magnay. 778 

U,Semble, that the plea would have been 
more formal if it bad allesed that the ca. 
so. was against C. B., and that C. B., the 
partv against whom the ea. aa. issued, and 
A . B., the now plaintiff, were one and the 
same person. Ibid. 

3. And although it had been alleged that the 
ca. $a. was asainst C. B., the averment of 
identity would have been suflfioient with- 
out averring that the plaintiff was known 
as well by one name ab by the other Bid. 

NEGLIGENCE. 
See Insdramcb. 

NEW TRIAL. 
See Misdirection. 
LThe rule as to not granting a new trial 
on payment of costs where tne trial is by 
writ of trial, and the verdict is under 5/., 
applies to a case in which the amount 
claimed by the plaintiff by his particulars 
exceeds 5/., but is reduced by payment 
into court below that sum, although the 
verdict be for the defendant. Watte v. 
Judd. 598 

2. The court will not grant a new trial upon 
the ground of surprise, merely because 
the unsuccessful party has neglected pro- 
perly to instruct his attorney. Tharpe v. 
SuUlwood. 760 

3. In an action by A. against B. for commis- 
sion due to A., as agent for B. in procur- 
ing him an apprentice, B. produced the 
deed of apprenticeship under notice ; aiid 
there being an attesting witness to it, who 
Mras not ca'lled, A. was nonsuited. 

Held, that as B. did not claim under the 
deed any interest in the subject-matter of 
the cause, the case did not fall within the 
exception to the rule requiring proof of 
the execution of an instrument. Reeu^den 
V. MifUer. 204 

i.Hddj also, that A. was not entitled to a 
new trial on the ground of surprise, 
though he was not aware, before the trial, 
that there was an attesting witness; it 
not appearing that he had made any in- 
quiry on the subject. Ibid. 



NONSUIT. 

See New Trial. 

1. The plaintiff's counsel at the trial inter- 
rupted the summing up, conceiving that 
there was a misdirection in law, and elect- 
ed to be nonsuited. The court allowed 
him to move to set aside the nonsuit. 
WUJtinaim v. WkalUy. 590 

2. Query (per Cresswell, J.) whether a plain- 
tiff is strictly entitled so to do. Aid. 

3. Where the plaintiff was nonsuited upon 
the opening speech of his counsel, and it 
afterwards was shown by affidavit that 
his witness could have proved a good 
cause of action not stated in the opening 
speech, the court granted a new trial upon 
payment of cosu. Edger v. Knapp. 753 

NOTICE OF OBJECTION. 

See Patent. 

NOTICE TO A CORPORATION. 183, o. 

NOTICE TO QUIT. 
See Ejectment, 3: 

NUISANCE. 
&r Joint-Stock Company. 

l.Case. The declaration stated that the 
plaintiff was possessed of a publio-honse 
abutting upon a navigable river, and that 
the defendant wrongfully and maliciously 
placed npon the said river and kept there 
for a long space of time, to wit, from 
thence hitherto certain timbers, so as to 
drift opposite the plaintiff's house, where- 
by the access thereto was obstructed, and 
persons, who would otherwise have come 
to the house and taken refresh menu there, 
were prevented. Plea not guilty. 

HeU, upon motion for a new trial for 
misdirection, that it was not a question 
for the jury whether the plaintiff had sus- 
tained any special damage. JZose v. Groas. 

613 

3. SembU^ in arrest of judgment, that the de- 
claration did not allege any public nui- 
sance ; and held, that at any rate, it dis- 
closed a private injury to the plaintiff. 

Z.Held^ also, that the allegation that the 
grievance had continued hUketto, was im- 
material. Bid. 

OBJECTION. 

See Patekt. 

OBLIGATION, CONDITIONAL. 176, a. 

PATENT. 

1. The notice of objections to a patent de- 
livered by the defendant under stat. 5 & 6 
W. 4, c. 83, s. 5, ought to contain more 
particular formation than that which if 
necessarily conveyed by the defendant't 
pleas. Jonee v. Berger. 206 

3. In an action for the infringement of a 
patent '*for improvements in treating, or 
operating upon farinaceous matter and 
other products, ana in manufiicturing 
starch,^' one objection stated, that the 
alleged invention had been published in 
the specification of two previous patents 
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(panicularising tbem.) and also by other 
persons in other books and writings: 
Hddy that ihe books, &c. shoald be spe'ci- 
fied. Joftft V. Btrgtr. 208 

1. A second objection stated, that the plain- 
tiff's specification did not sufficiently dis- 
tinguish between what was old and what 
was new: Held sufficient, as the objec- 
tion was — to an omission in the specifi- 
cation. Ibid. 

i. The same objection alleged that the plain- 
tiff did not state in his specification ^'the 
most beneficial method with which he 
was then acquainted, of practising his 
said invention:'' tfc/ti, sufficiently piecise. 

Aid. 

9. A third objection stated that the inven- 
tion was in use by many persons before 
the patent, and particularly that the use 
of rice stiirch was *^ known and practised 
by persons engaged in the nsanulaoture 
and finishing of lace and similar fabrics at 
Nottingham and elsewhere:'^ Held, that 
upon striking out the words ^'and else- 
where" the objection was sufficiently pre- 
cise. 

6. Semble, per Maule, that it was sufficiently 
to without striking out these words. Jbid. 

PAYMENT OF MONEY INTO COURT. 
See Leask. 

PENALTIES. 

In a qui tam action for penalties the court 
refused to stay the proceedings or to give 
the defendant further time to plead, upon 
a suggestion, by affidavit, that an act of 
parliament was likely to be passed, the 
effect of which would be, to relieve the 
defendant from the penalties. QratU v. 
MidUy. 201 

PLEADING. 
See Affidavit. Patkkt, 

1. A plea in assumpsit setting out three 
commissions of bankrupt against the 
plaintiff, one fiat, and two discharges, un- 
der insolvent debtors' acts, And ailing 
that the plaintiff's estate did not on any 
occasion produce 16$. in the pound, is bad 
for multiplicity. ^Uxtmder v. Tnmdeif. 300 

2. The court permitted the defendant to 
amend on payment of costs, but refused 
leave to plead the various bankruptcies, 
&c., in several pleas. Bid. 

3. The declaration stated, that on the 24th 
of December, 1835, by an agreement in 
writing then made, it w^s aneed that cer- 
tain bills which had been drawn upon a 
company (of which the defendant was a 
member) should be taken up by the plain- 
tiffs ; that in a certain event which hap- 
pened, the defendant should repay the 
sums advanced by the plaintiA at any 
time after the 1st of October then next, on 
the company having three months' pre- 
vious notice requiring such payment. 
Tlie declaration, entitled of the 16th of 
December, 1836, fuijher stated that, after 
the agreement, and after the happening 
if the event, and more than three calen- 
dar months before the commencement of 



the action, the plaintiffs required payment 
at the expiration of three ealenilar moiiiljs 
then following, of the sum advanced by 
them. 

Held, that notwithstandint; the day of 
the making of the agreement was under a 
viddicety it sufficiently appeared on the 
face of the declaration, that a Ist of Octo- 
ber had elapsed before s^'ion brought. 
Harruon v. Heathom. 322 

4. A rejoinder in trespass quare domum fre^ 
gitj setting out a proviso for re-entry, in 
case the rent, which was reserved Imlf- 
quarterly, should be unpaid on any day 
on which the same should become due, 
or within ten days afterwards, and aver- 
rinff that the rent for one year being due 
and unpaid, they, as servants of tbe latid- 
lord, entered, &c. (without alleging that 
the entry was made after the expiration of 
ten days from the time that any half- 
quarter became due,) is bad, for duplicity, 
as setting up either seven or eight half- 
quarterly periods at which rights of entry 
accrued. Kavanagh v. Chtdge. 727 

5. The proviso being considered by the court 
to be in the nature of a right of re-entry 
for a forfeiture, leave to amend was re- 
fused. Aid. 

6. In a case against a carrier, where the duty 
is alleffed to be. safely to carry and de- 
liver, the grievance may be stated to be 
non-delivery within a reasonable time. 
Raphael v. Pickford. 951 

7. And where the declaration alleged a con- 
tract to carry for hire, and stated the defend- 
ant's duty to be to carry safely and deliver, 
and the breach assigned was that a rea- 
sonable time for the delivery had elapsed, 

• but that the defendant had not delivered 
the goods; it was held, that the plaintiff 
was entitled to recover upon proof of non- 
delivery within a reasonable time. Ibid. 

8. To a declamtion by A. against B. for fal^e 
imprisonment, B. pleaded that A., with 
force and arms came to the doof of B.'m 
house, and with great force and violence 
attempted to enter against the will of B., 
and wilfully and wrongfully reng the door 
bell, without lawful occasion, and made a 
great noise and disturbance, to the an- 
noyance and disturbance of B. and against 
the peace of the Queen, and that A. (after 
request to cease) continued making such 
noise, Ice, without any lawful excuse; 
and thereupon B., in order to preserve the 
peace, and render good order and tmn- 
quillity in his house, gave A. in charge to 
a police-man. 

The plea was held bad, as not showing 
that, at the time A. was given in charge, 
he was committing a breach of the peace, 
or that there was reasonable eround for 
apprehending that a breach of the peace 
would be committed by A. Orant v. Me- 
ter. 123 

9. A declaration in assumpsit by a corpora- 
tion stated that the defendants had pre- 
sented a petition to the house of commons 
for leave to bring in a bill for draining 
certain slob or waste lands in Ireland, 
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tiiA introdactto'n ot which bill was op- 
posed by the plaintiifs and also by A.; 
and that by jl certain agreement made 
between B. on behalf of the plaintiffs of 
the first part, C. on behalf of A. of the 
second part, and the defendants of the 
third part, it was agreed that the plain- 
tiffs and A. should withdraw all opposi- 
tion to the bill; that the shares therein 
should be settled by the solicitors of the 
parlies, in order that the bill might be as 
perfect and beneficial as it could be made : 
that (he plaintiffs and A. should use all 
reasonable means and endeavours to 
promote the progress of the bill : that part 
of the slob be allotted to the plain- 
tiffs, and part to A. ; that the defendants 
would, on the passing of the act, pay 
the plaintiffs 1000/.; and that the de- 
fendants would pay all costs of obta n- 
ing the act ; that, by a memorandum en- 
dorsed upon the agreement, with the 
consent of all parties, and signed by D., 
as aeent to the defendants, it was de- 
clared that the plaintiffii and A. were 
severally and jointly bound; that the 
1000/. was to be paid to the plaintiffs for 
expenses incurred by them in a survey, 
and for plans, &c., of which the defend- 
ants were to have the benefit; but that 
the plans, &c. were to be returned to the 
plaintiffs if the 1000/. were not paid. The 
declaration then stated, that in considera- 
tion of the agreement and memorandum, 
and of the premises, and that the plaintiffs 
' would perform all things in the agree- 
ment, &c. on their part, the defendants 
promised to perform all things therein on 
their part, so far as concerned the interests 
of the plaintiffs ; that the plaintiffs de- 
livered the plans, &c. ; that they withdrew 
all opposition to the bill ; that A. did the 
same, &c., whereof the defendants had 
notice; assigning a breach in the non- 
payment of the 1000/. T%t FUhmtmg^i^ 
Ccmpamf v. Roberimm. 131 

Upon non assumpsit, hdd^ that it might 
be inferred that the contract was not un- 
der seal. 

10. Hdd^ also, that it was not such a con- 
tract as would fall within the exceptions 
to the general rule requiring contracts 
with corporate bodies to be by deed. Ibid. 
But 

11. Hdd^ also, that the contract having been 
executed on the part of the corporation, 
and the defendants having received the 
full consideration, the latter were bound 
by the contract, and the plaintiffs were 
entitled to sue thereon. Rid, 

13. Sembltf that if the contract had remain- 
ed executory, the fact of the corporation 
having put it in suit, would have amount- 
ed to an admission, on record, of their lia- 
bility under it, so as to estop them from 
disputing such liability in a cross action. 

Bid, 

13. Sembie, also, that up to the time of the 
corporation adopting the contract by per- 
forming the condition on their part, there 
was a want of mutuality, as they could 



not be competent to perform the contmet; 
and consequently that the defendaaiS| 
during the interval, had the power to re- 
tract. The Fithmongtr^ Compamify. RBbtrt' 
sow. 131 

14. Held^ that the interest of the plainti& 
and of A. being several, tlie latter was 
properly omitted to be made a co-plain- 
tiff. Rid, 

15. Hddj also, that the agreement declared 
upon was not illegal, as being an agree- 
ment against public policy. Rid. 

16. HMy also, tliat a plea, that the bill was 
not as perfect and beneficial as it might 
have been made, was no answer to the 
action. Rid. 

17. HMj also, that the using by the plain- 
tiiis of all reasonable means and endea- 
vours to procure the bill to pass was not 
a condition precedent, and therefore that 
a plea traversing the averment was bad. 

18. Hdd^ also, that a plea stating that the 
plaintiffs had presented a petition to the 
house of lords against the preamble of the 
bill, was bad, as amounting at least to an 
argumentative tmverse of one of the two 
averments — ^that the plaintiA withdrew 
their opposition, and that they used aU 
reasonable means to promote the bill. 

Ah/. 

10. Semble^ that a plea directly traversing 

the averment that the plaintifis withdrew 

their opposition, was good. Rid, 

POTESTATIVE CONDITION. 
See 176, n. 

PRACTICE. 
iSee Affidavit. Joint-Stock Compaht. 

JUDOMBNT AS IN 0A8B OF A NoNSDIT. NkW 

TaiAL. 

1. A rule making a judge's order a rule of 
court was dai«d the 16th of July, and en- 
titled *'as of Trinity term" preceding. 
Heid, to be properly drawn up. Bmdmam 
V. Pugh. 3SI 

3. By the order the judgment was set aside, 
with costs to be taxed. They were taxed 
at 6/. (St., and not paid. The rule of court 
recited the order verbatim, and ordered 
the payment of the costs of making the 
order a rule of court, which were after- 
wards taxed. A /L fa. was sued out, di- 
recting the sheriff to levy 0/. 6«. 8tf. as the 
sum which had been ordered to be paid 
to the rule of court, together with interest 
at 4 per cent, /pursuing the form No. 8. 
appended to R. H. 2 Yict.) : //sM, that the 
fi, fa. and the levy thereunder were irre- 
gular, the form (No. 8.) being applicable 
only to cases where the payment of a 
specific sum of money is onlered. Rid, 

3. The three days following Christmas day, 
though made holidays at the oflicea by 3 
& 4 W. 4, o. 42, s. 43, are reckoned in \mt 
proceedings. WUke v. Ferke. 376 

4. The plaintiff applied to sign judgment 
on the 3d of January (when the *ime for 
pleading etpired); but upon the oflicer 
suggesting that there was a doubi whe- 
ther those three days were to be reckoned 
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In the time for pleading, he forebore to 
si^n judgment. On the same day the de- 
fendant died. The court refused to allow 
the plaintiff to sign judgment mme p 
tunc, Wilkt V. Perkt, 376 

6. Where the notice of an application to 
postpone a trial omitted to offer to pay 
tlie frosts of the postponement, the court, 
on making the rule absolute, gave the 
plaintiff as well the costs of the postpone- 
ment of the trial as also the costs of the 
motion, notwithstanding cause was shown 
in the first instance. Ward v. Drndetr. 377 

6. In January, 1836, the defendant was 
charged in execution for 61/. 14«. On the 
Isi of October, 1838, the 1 & 2 Vict., e. 
1 10, came into operation. The plaintiff 
having aflerwards died, and his widow 
hHving taken out administration, A., who 
had acted as attorney for the plaintiff, 
commenced proceedings in the insolvent 
court to obtain a vesting order upon the 
defendant's estate, under seet. 36. The 
defendant sent B. (an attorney) to A. to 
endeavour to effect a compromise. A. 
claimed 85/. 5«. 2d,, including a demand 
for interest at 4 per cent, upon the judg- 
ment from the time it was entered up, 
under sect. 17. It was ultimately agreed 
between A. and B. that the defendant 
should be discharged upon payment of 
60/., which agreement was carried into 
effect. The court refused to compel A. to 
refund the sum of 18/. 6i/., the excess be- 
yond the sum for which the defendant 
was taken in execution, it having been 
paid under a compromise. Haigky, Jcmn. 

634 

7. QiMrre, if the defendant was strictly liable 
to pay any interest on the judgment. 

Jmb* 

8. SemUe (per CoUman, J.) that if the admi- 
nistratrix had revived the judgment by 
set. /a., she would have been entitled to 
interest from the commencement of the 
act. Rid. 

9. The rule called upon A., ^ as the attorney 
for the said plaintiff," to refuixi the mo- 
ney : Hdd, sufficient, notwithstanding the 
plaintiff had died before A. received the 
money. Rid. 

10. Power of conrt to turn special case into 
special verdict, without consent of both 
pnrties. CoUini v Qwfmu, 671, n. 

11. The court allowed a distringas to com- 
pel appearance to issue, although the writ 
of summons was endorsed for ** tM)/. for 
debt and interest thereon," without stat- 
ins any time from which the interest was 
to be computed. Fittgeratd v. Boam», 307 

12. The defendant was served with a copy 
of a writ of summons to appear in the 
Queen's bench, tested by the lord chief 
justice of the common pleas. At the time 
of the service, and also when served with 
notice of deolamtion in the common 
pleas, the defendant said that he would 
see the plaintiff and arrange aboot pay- 
ing the debt. 

'HM, that he thereby waived the inegu- 
*arlty. HoUr.Eada. 689 



13. Where a cause was entered as a special 
jury cause, but was taken in the defend- 
ant's absence and tried by a common jury, 
as an undefended cause, the court set 
aside the trial and verdict with costs. 
Httfm V. BaU, 693 

14. Writ of summons in debt, and notice of 
declaration in assumpsit: Htid, that the 
irregularity was not waived by taking the 
declaration out of the office. Drwer v. 
PtmdUr. 694 

15. A writ of summons in assumpsit was en- 
dorsed with a claim for 19/. 4s. 7</., with 
interest thereon at 5 per cent, till paid." 
The damaffes in the declaration were laid 
at 50/. After various pleadings the plain- 
tiff signed judgment by default for 21/. 8s. 
Sd. Issues in fact were joined upon some 
of the pleadings, and an issue in law upon 
part, as to which last the plaintiffs re- 
covered judgment. A writ of trial was 
issued directing the sheriff as well to try 
the issues joined, as to assess damaj^es in 
respect of the judgment by nt/ dicU^ and 
the judgment on the demurrer. The 
plaintiff obtained a verdict for 23/. 15s. 
Itf., and having entered a rmmUUwr for 3/. 
15s. li/., signed judgment for 20s. and 
costs. 

J%/c/, upon an application to set aside 
the execution of the writ of trial, and all 
subsequent proceedings for irregularity, 
that the writ of trial and execution there- 
of were regular ; as it did not appear that 
the sum sought to be recovered by the 
plaintiffs exceeded 20/. Ffftr v. SmUh. 

605 

16. HsU, also, that it was no obieotion to 
such writ that the sheriff was directed to 
assess the damages as well as to try the 
issues. Und. 

17. Hdd, also, that the entry of the remittitur 
cured any irresularity in the verdict. Rid. 

18. SembUy that the endorsement on the writ 
of summons was irregular, and miff ht 
have been taken advantage of in the first 
instance. Rid. 

19. Where the defendant delivers a plea duly 
signed by counsel, and aAerwards, under 
a judge's order, delivers additional pleas 
without such signature. fiMsrc, whether 
the plaintiff can treat sucb additional pleas 
as nullities. JBadbmrnv. Pugk, But, 381 

20. HMj that the plaintiff was not entitled 
to sign judgment upon the whole decUtia- 
tion as for want of & plea ; inasmuch as, 
even assuming the additional pleas to be 
nullities, they did not avoid the first plea, 
which was well pleaded. Rid, 

21. Where an old warrant of attorney had 
been given to secare a debt and interest, 
the sum Ibr which judgment was to be 
confessed being for the amount of the 
debt only, the court sranted a rule to en- 
ter up judgment for the debt, and so much 
for interest as the master snould find to 
be due thereon. ChaUc v. WdUim. 573 

22. The 33d rule of H. 2, W. 4, which re- 
quires applications to set aside proceed- 
ings for irregularitv to be made tn a rea- 
sonable lime, was Idd to apply to prison 
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ers Rfl well as to other persons, dmidgt 
V. Mackenzie. 251 

23. By B railway act, it is enacted^ that if 
any person interested in lands affected by 
the execution of the act shall. not agree 
with the company as to the amount of 
purchase money or compensation, &c., 
nnd shall request that the matter in dis- 
pute m^y be submitted to the determina- 
tion of a jury, the company shall issue a 
warrant to ..he sheriff or sheriffs of the 
county or city where the lands in ques- 
tion shall be situate, &c., and if such she- 
riff or sheriffs shall be a shareholder or 
shareholders in the company, then lo any 
of the coroners of, &c., to impanel a jury, 
who are to inquire and assess. &c. 

QiMrre, whether this enactment would 
apply in a case where, as in Middlesex, 
the office of sheriff is constituted of two 
persons, and where one only of such per- 
sons is a shareholder in the company. 
Corrigal y. London and Btaekumll Railway 
Campawf. 219 

24. By a subsequent act extending the line 
of railway, it is enacted, that in cases of 
dispute between the company and parties 
claiming compensation, wherein the com- 
pany do not upon request, &c., within 
twenty-one days, issue their warrant to 
the sheriff or sheriffs of the county or city 
where, &c.. it shall be lawful for the party 
so having given notice, himself to send a 
request in writing to the sheriff, &o., ac- 
cording to the tenor of the former act, 
and the sheriff, &c. shall thereupon im- 
panel a jury, &c. 

Held, that the former enactment did not 
apply in a case where a party proceeded 
under the latter act, so as to render void 
the proceedings held before the sheriff; 
the former enactment beinc confined to 
cases where the company themselves is- 
sued their warrant, which they were not 
to direct to one of their own shareholders, 
and the latter embracing cases in which 
the company having neglected to issue 
the warrant, the party in dispute with 
them might call upon the sheriff to take 
an inquisition, as such party would have 
no means of knowing whether or not the 
sheriff was a shareholder. Rrid. 

25. Q^are^ whether such proceedings would 
have been avoidable if objected to at the 
proper time. Brid. 

26. But held^ that where the company ap- 
peared by counsel before the sheriff and 
jury at the taking of the inquisition, wiih- 
ont objection, they had waived any such 
objection. Brid, 

27. By the first act, it is further enacted, that 
the Jury shall inquire, &c., and give a 
verdict for the sum to bis paid for the pur- 
chase of lands, and also the sum to be 
paid by way of satisiHction, Ice, for good- 
will, &c., and that such satisfaction shall 
be inquired into, and assessed separately 
and distinctly from the value of the lands. 

By the second act, it is further enacted, 
that in case any dwelling-house, lie. 
within fifty feet from the railway, shall be 



deteriorated in value, and the owner, kc. 
shall require the company to pnrcl»ase the 
same, the company shall treat for the pur- 
chase and for the compensation, &c., for 
any loss, &c., in respect of any teuant-s 
fixtures, he. ; and in case the parties can- 
not agree as to the value of such dwell- 
ing-house, fcc, or as to the amonni of 
such compensation, &c., then the amount 
shall be ascertained by the verdict of a 
jury in the manner described in the for- 
mer act, &c. ; provided that no party shall 
be entitled to receive compensation un- 
less the jury shall, by their verdict, deter- 
mine that the property has been deteri- 
orated in value by the construction of the 
railway. 

The plaintiff in an action upon a judg- 
ment founded upon an inquisition to re- 
cover, nnder the last-mentioned section, 
the purchase money of a house, and com- 
pensation for tenant's fixtures. Ice, stated 
that the jury gave a verdict for 250/. ^ for 
the purchase of a house, and also by way 
of satisfaction. Ice. for all damage in re- 
spect of the tenant's fixtures." The de- 
fendant pleaded that the plaintiff adduced 
evidence at the inquisition, " not only of 
the loss and damage in respect of the 
dwelling-house by reason of the conatmc- 
tion of the railway, but that the jurors did 
assess and give a verdict for the sum of 
250/. for the purchase of the dwelling- 
house, and also by way of satisfaction, 
&c. for the several losses, Ice. in the plea 
mentioned;" whereby the inquisition, 
verdict and judgment are void. 

Hdd, that the mere fact of the plain 
tiff's adducing such evidence, and the re- 
ceiving thereof by the sheriff, did not af- 
fect the validity of the verdict, as such 
evidence may have been given to show 
that the house had been deteriorated; 
which was necessary to give jurisdiction 
to the sheriff and jury. Corrigal v. Lmdom 
and Blackwall Rauway Company. 219 

28. Hdd^ also, that the verdict as stated in 
the declaration, excluded the possibility 
of any damages being given for the dete- 
rioration of the house by the construction 
of the railway. Airf. 

29. Hddf also, that the enactment in the first 
act, as to separate assessments, was oi- 
reetory only, and not in the nature of a 
eondUum, Aid. 

30. Bv the first act, it was provided, that if 
the jury gave the same or a greater sum 
than the company had previously ofierrd, 
the company should pay all the costs of 
the inquisition ; if less than had been pre- 
viously offered, that each party should pay 
half the costs ; and that if by reason of 
absence abroad or any other disability, 
any person should have been preventej 
from treating with the company, they, the 
company, should pay the whole costs. 

The second act was silent as to costs. 

Heidj that a party proceeding under rbe 
second act, in a case not falling within 
the classes mentioned in the fir«:, was not 
entitled to costs. Ikii 
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31. The plaintiff'! oonnMl at the trial inter- 
rupted the summing up, oonceivioff that 
there was a misdirection in law, andelect- 
ed to be nonsuited. The court allowed 
him to move to set aside the nonsuit. 

Q^»re (per Cresswell, J.) whether a 
plaintiff is strictly entitled so to do. WU- 
/ciiutm V. Whaiiey. S90 

32. When the plaintiff was nonsuited upon 
the opening speech of his counsel, and it 
afterwards was shown by affidavit that 
his witness could have proved a good 
cause of action not stated in the opening 
speech, the court granted a new trial upon 
payment of coses. Edgtr y. Knapp. 753 

33. Semble^ that where service of the writ of 
summons is upon the defendant's wife, 
the plaintiff should not enter an appear- 
ance, but should move for a distrinsas. 
Todd V. Croaby, lj90 

3^ The rule as to not granting a new trial 
on payment of costs where the trial is by 
writ of trial, and the verdict is under 5/., 
applies to a case in which the amount 
claimed by the plaintiff by liis particulars 
exceeds 5/., but is reduced by payment 
into court below that sum, although the 
verdict be for the defendanL WaUt v. 
Judd. 59S 

35. In debt for rent on a demise for years, 
with a count for fixtures sold, the plain- 
tiff claimed by his particulars 5/. 5f. for 
rent, and 12/. for fixtures. The defendant 
p«id 11/. 5s. into court. Hdd^ no admis- 
sion of the defendant's liability in respect 
of fixtures to a greater amount than had 
been paid into court. Ooff v. HarrU. 573 

36. Where upon enlarging a rule, it is made 
a term thAt any further affidavits shall be 
filed before a certain day, a party is not 
precluded from using an affidavit which 
had been sworn before the day fixed, but 
which was resworn after that day, for the 
purpose of rectifyinff a mistake in the ju- 
rat. Ouchterhny v. Gib$(m. 579 

37. A capias cannot issue upon a $cir$faaaa 
on judgment under 1 & 2 Vict., o. 110, s. 
35. Agauiz v. Palmer. 697 

38. The court refused to grant a rule nisi for 
a new trial upon an affidavit stating that 
one of the jury declared in open court in 
the presence and hearing of the others, 
that the verdict had been decided by lot. 
Burgm V. Lsu^lty. 722 

39. The court will not grant a new trial upon 
the ground of surprise, merely because 
the nnsuccessiul party has neglected pro- 
perl v to instruct hia attorney. Thorpe v. 



PURCHASE. 

Set Railway Act, 5. 

By bead of corporate body of goods which 

ooma to the use of the corporation. 183, n. 



In a 



PRISONER. 
The 33d rule of H. 2, W. 4, which requires 
applications to set aside proceedings for 
irregularity to be made in a reasonable 
time, was hdd to apply to prisoners as 
well as to other persons. Ctandge v. Jfoc- 
kenzii. 251 

PRIVILEGED COMMUNICATION. 

8te DavAMATioif. 

PtJBLICAN. 
8tt Gamiho^ 
TOL. xur. 



QUI TAM ACTION. 
• mdtam action for penalties, the court 
fused to stay the proceedings, or to give 
the defendant further time to plead, upon 
a suggestion, by affidavit, that an act o( 
parliament was likely to be passed, the 
effect of which would be, to relieve the 
defendant from the penalties. Oramt v. 
JtidUff, aOi 

RAILWAY ACT. 

l.By a railway act, it is enacted, that if 
any person interested in lands afiected by 
the execution of the act shall not agree 
with the company as to the amount of 
purchase money or compensation, &c., 
and shall request that the matter in dis- 
pute may be submitted to the determina- 
tion of a jury, the company shall issue a 
warrant to the sheriff or sherifis of the 
county or city where the lands in ques- 
tion shall be situate, &c., and if such she- 
riff or sheriffs shall be a shareholder or 
shareholders in the company, then to any 
of the coroners, kc, to impanel a jury, 
who are to inquire, &c., and assess, &c. 

Qiuertj whether this enactment would 
apply in a case where, as in Middlesex, 
the office of sheriff is constituted of two 
persons, and where one only of such per- 
sons is a shareholder in the company. 
Corrigal v. LmdoH and BlaekwaU RaUway 
Compamy. 219 

2. By a subsequent act extending the line 
of railway, it is enacted, that in cases of 
dispute between the company and parties 
claiming compensation, wherein the com- 
pany do not upon request, &c., within 
twenty-one davs, issue their warrant to 
the sheriff or sheriffs of the county or city 
where, &c., it shall be lawful for the party, 
so having given notice, himself to send a 
request m writing to the sheriff, &c., ac- 
cording to the tenor of the former act, 
and the sheriff, Ice. shall thereupon Im- 
panel a jury, &o. 

HM, that the former enactment did not 
apply in a case where a party proceeded 
under the latter act, so as to render void 
the proceedings held before the sheriil^ 
the former enactment beine confined to 
cases where the company themselves is- 
sued their warrant, which they were not 
to direct to one of their own smueholders, 
and the latter embracing cases in which 
the company having neglected to issue 
warrant, the party in dispute with them 
mi^ht call upon the sheriff to take an in- 
quisition, as such party would have no 
means of knowing whether or not the 
sheriff was a shareholder. &id. 

3. Q*Mre, whether such proceedings woufd 
have been voidable if objected to at the 
proper time. Ibid 

66 2 
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I. Bat kMj that where the oompany ap- 
peared by counsel before the sheriff and 
jury at the taking of the inquisition with- 
out objection, they had waived any such 
objection. Corrigal v. London and Black' 
wall RaUvMttf Ckm^amjf. 219 

5. By the first act it is further enacted, that 
the jury shall inquire, &c., and giye a 
yerdict for the sum to be paid for the pur- 
chase of lands, and also the sum to be 
paid by way of jmtisfaction, &c., for good- 
will, kc.j and that such satisfaction shall 
be inquired into and assessed separately 
and distinctly from the value of the lands. 
By the second act, it is further enacted, 
that in case any dwelling-house, &o. 
within fifty feet from the railway, shall be 
deteriorated in^value, and the owner, kc, 
shall require the company to purchase the 
same, the company shall treat for the pur- 
chase and for the compensation, &c., for 
any loss, ho., in respect of any tenant's 
fixtures, &c. ; and in case the parties can- 
not agree as to the value of such dwell- 
ing-house, fcc, or as to the amount of 
such compensation, &c., then the amount 
shall be ascertained by the verdict of a 
jury in the manner described in the for- 
mer act, tto. ; provided that no party shall 
be entitled to receive compensation un- 
less the jury shall, by their verdict, deter- 
mine that the property has been deteri- 
orated in value by the construction of the 
railway. 

The plaintiff in an action upon a judg- 
ment founded upon an inquisition to re- 
cover under the last-mentioned section, 
the purchase money of a house, and com- 
pensation for tenant's fixtures, ite»^ stated 
that the jury gave a verdict for 250/. <<for 
the purchase of a house, and also by way 
of satisfaction, &o. for all damage in re- 
spect of the tenant's fixtures." The de- 
fendant pleaded that the plaintiff adduced 
evidence at the inquisition ^ not only of 
the loss and damage in respect of the 
dwellinff-house by reason of the construc- 
tion of the railway, but that the jurors did 
assess and give a verdict for the sum of 
250/. for the purchase of the dwelling- 
house, and also by way of satisfaction, 
&c. for the so^ral losses, &c. in the plea 
mentioned;" .whereby the inquisition, 
verdict and judgment are void. 

Hdd, that the adducing and receiving 
such evidence did not aleet the validity 
of the verdict, as it may have been ne- 
cessary to show that the house had been 
deteriorated, to give jurisdiction to the 
sheriff and jury. 3id. 

•. Held, also, that the verdict as stated in 
the declaration excluded the possibility 
of any damages being given for the dete- 
rioration of the house by the construction 
of the railway. Brid. 

7. Hdd, also, that the enaotment as to sepa- 
rate assessments, was d ir eet ory .only, not a 
eondMon. Rid. 

%. By the flrat act it was provided, that if 
the jury gave the same or a greater sum 
than previously ofierad, the company 



should pay all the costs of the inquisitioD ; 
if less, that each party should pay half the 
costs ; and that if by reason of absence 
any person should have been prevented 
from treatinff) the company should pay 
the whole ofthe costs. 

The second act was silent as to costs. 

Hdd, that a party proceeding under the 
second act, in a case not falhng within 
the classes mentioned in the first, was not 
entitled to costs. Corrigal v. London mnd 
Blaekwall JZoa/ieay Company. 219 

REGISTRATION CASES. 
See Sbpa»atb Irdbz, poti, 841. 

RENT. 
8te Plxadmoi 35. 

REPAIRS. 

&c Copyhold. 

REPUGNANCES. 
iSee CovBNAmr. 

REVISING BARRISTERS, APPEALS 

FROM DECISIONS OF, 

See SxpASATx Index oy Registbatioit CasMi 

;ws^84L 



SCIRE FACIAS. 
See Practice. 
A et^ioi cannot issue upon a aetrefaeioM on 
a judgment, under 1 & 3 VieL, o. 110, s. 
35. jiauiM V. Palnm; 697 

SHOWING CAUSE. 
See Pkacticb. 

SHIP. 
A charter-party (or memorandum of ehar- 
ter,) by which it is agreed that the ship 
after delivering her outward cargo at 
Malta, shall, with all convenient speed, 
sail to one of the several ports, as shall be 
ordered at Malta, contains an implied 
promise, on the part of the charterer, that 
the ship shall be ordered at Malta to sail 
to such port within a reasonable time after 
her arrival at Malta. WooUeif v. BeddeHtn. 

316 

SIGNING JUDGMENT. 

See Pkacticb. 

SIGNING PLEAS. 

See JVDQMMKT^ 

SKITTLEa 
See Gamiiio. 

SPECIAL JURY. 
See pBAcncB. 

SPECL^L VERDICT. 
See Pbacticb, 6. 

STAMP. 
See EviDBROB. 
1. A memorandum, by which, in eonsiden 
tion that A. will withdraw a distress 
which he had put in for an arrear of rent 
exceeding 20/., which B. admits to be dne 
from him ^M tenant to A., until a futnie 
day. B. declares, that in case of default, it 
^aU be lawful for A. to enter and dis- 
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train, and to pnreue all remediet for the 
recoveVy of the rent, a« if no distress had 
been taken, is admissible in evidence to 
prove the tenancy without an agreement 
staryp. HiU v. Ramm. 7S9 

2. A Inemorandom as follows : ^ Send me a 
licence to use twoof A.'s patent furnaces 
CO be applied to a singe plate, &o., for 
which I affree to pay, as agreed, 25/. as a 
patent right, and which is to include iron 
works, fire-bricks, and labour; engineer 
or furnace builders time to superintend 
or fix the above order, to be paid 6«. per 
day." 

iieldf to be either an agreement or an 
acceptance of a previous proposal, and 
therefore to require a stamp. Chanter v. 
Diekmrnm, 2S3 

3. Held also, that it was within the ex- 
emption in the stamp act, as relating to 
^ the sale of goods, wares, or merchan- 
dize," as either the primary object of the 
agreement was the licence, or it was an. 
agreement for the erection of fixtures. 

Mi. 

STARCH. 
See Patsnt. 

STATING PROCEEDINGS. 

Set Qui tam Action. 

STOCK. 

l.The court refused to diseharse a judge's 
order (made under the 1 k 3 Viot., o. 110, 
s. 14,) to charge stock standing in the 
names of trustees for the defendant. Rch 
rert v. HoUowaif. 29*2 

3. The stock had been transferred into the 
names of the trustees by a deed of settle- 
ment, made pursuant to an order of the 
court of chancery. Qiuere, whether a court 
of common law had jurisdiction to inter- 
fere in the matter. 3id. 

SUICIDE. 
See Irsosance, 1. 

SUMMONS, WRIT OF. 

See Pbacticb. 
SembU, that where service of the writ of 
summons is upon the defendant's wife, 
the plaintiff should not enter an appear- 
ance, but should move for a distringas. 
Tcdd Y. Crotb^, 590 

SURPRISE. 
&i Nbw Tmal. 



TIME. 
See PaACTios. 

TRESPASS. 

1. An administrator may maintain trespass 
for acts done after the death of the intes- 
tate, and before the ffrant of administra- 
tion. Thorpe v. Stalhgood. 760 

2. The rule that a party cannot be made a 
trespasser by relation, is only applicable 
where the act complained of was lawful 
at the time. JBnd, 

8. Trespass for toll taken by servant of cor- 
poration. 182, n. 



4. To a declaration for false imprisonment, 
the defendant pleaded that ihe plaintitT 
with force and arms came to the door of 
the defendant's house, and with great force 
and violence attempted to enter against 
the will of the defendant, and wilfully and 
wronfffully rang the door bell, without 
lawful occasion, and made a great noise 
and disturbance, to the annoyance and dis- 
turbance of the defendant, and against the 
peace of the Queen, and (after request to 
cease) continued malnng such noise, &c., 
without any lawful excuse ; and thereupon 
the defendant, in order to preserve the 
peace, and restore good order and tran- 
quillity in his house, gave the plaintiff in 
charge to a police-man. 

The plea was held bad, as not showing 
that, at the time the plaintiff was given in 
charge, he was committing a breach of 
the peace, or that there was reasonable 

S-ound for apprehending that a breach of 
e peace would be committed Qrani v 
Moeer, 123 

5. In trespass by A. B., the defendant, under 
a CO. so. alleged to have been issued 
against "the now plaintiff" without 
otherwise describing him. The justifica- 
tion is established by the production of a 
CO. ea. against C. B., and proof that in the 
former action the now plaintiff was the 
party sued by the name of C. B. Fieher 
V. Magnaif. 778 

6. Smi6^ that the plea would have been 
more formal if it had alleged that the ea, 
ea. was a^nst C. B., and that C. B., the 
party agarast whom the ea. so. issued, and 
A. B., the now plaintifi^ were one and the 
same person. Brid. 

7. And although it had been alleged that the 
ea. ea. was against C. B., the averment of 
identity would have been sufficient with- 
out averring that the plaintiff was known 
as well by one name as by the other. Rid. 

8. Where an execution has been set aside. 

391, n. 

TROVER, 

1. A., to whom B. was indebted, received a 
bill from B. ^ to get discounted, or return 
on demand." A. sent the bill to C, with 
directions to place it to A.'s account with 
C. ; which C. did, minus the discount. 

Hddj in trover for the bill by B. against 
A., that this was substantially a discount- 
ing of the bill by A., and that A. was en- 
titled to a verdict under a plea of not pos- 
sessed WUkiamm v. WkaUeaf. 990 

2. BemUtt (per Coltman and Cresswell, JJ.) 
that A. was also entitled to the verdict un- 
der not gnilty. iM. 

VERDICT. 

See Just. 
The eourt refused to grant a rule nisi for 
a new trial upon an affidavit stating that 
one of the jury declared in open court in 
the presence and hearing of the others, 
that the verdict had been decided by lot. 
Burgtee v. LaetgUff. 733 ^ 
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VICT0ALLEIL 
Set Gakiro. 



WAIVER. 

&i PmAOTIOB. 

WARRANT OF ATTORNEY. 
Sw Cognovit. 
Where an old warrant of attorney had been 
given to secure a debt and interest, the 
sum for which judgment was thereby di- 
rected to be confessed being for the amount 
of the debt only, the court granted a rale 
to enter up judgment for the debt, and so 
much for interest as the master should find 
to be due thereon. Chalk ▼. WaltotL 573 



WILL. 
AiBxYiss. 

WITNESS. 
AvDmsB. Eyipbhcb. NbwTkul. 

WRIT OF TRIAL. 

Set pRAoncK. 
The rule as to not granting a new trial oa 
payment of cosu where the trial is by 
writ of trial, and the verdict is under 51^ 
applies to a ease in which the amount 
claimed by the plaintiff by his parcicnlais 
exceeds «n., but is reduced by payment 
into court below that sum, although the 
verdict be for the defendant. Vrollsv. 
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REGISTItATION CASES, 



CASES DECIDED UPON THE CON- 
STRUCTION OP THE REFORM ACT, 
9 W. 4, e. 45. 

I. Case upon sect. 30. 

I. A lessee of several houses (all loeallj si- 
tuate within a borouffh) for the residue of 
a term of not less than sixty yean, one 
such house being of sufficient value to 
eonfer a vote for the borough under 9 W. 
4, c. 45, s. 37, if the remaining houses are 
each of less than that value, but collec- 
tively of more, is not deprived by sect. 35, 
of his right to vote for the county under 
sect. 20, in respect of such remaining 
house. Webbj App. } jSmUm^ Resp. 14 

II. Case upon sect. 35. 

Webb, App. j JbtoHy Resp., ut mpra, 

III. Cases upon sect. 37. 

Webby App. ; jtaUm, Resp., ut mpra. 
'1. Rooms in a factory were let to cotton- 
spinners, separately, the renu varying ac- 
cording to the size of the room. The ap- 
proach to the room was either by a com- 
mon staircase leading from the entrance 
to the factory (to which there was a door 
which was hever ^tened,) or by separate 
outside staircases, or by doors opening 
into the jrard. Each tenement had its own 
spinhing-machine (which was worked by 
a steam-engine belonging to the landlord, 
it hting part of each contract that the 
landlord should supply steam power,) and 
also the exclusive use of his room, and the 
key to the door thereof. 

Ueldt that the occupier of each room 
was the exclusive occupier of ' a build- 
ing" within the section. Wright v. J%e 
Town CUrk of Sioekport. 33 

9 The names of the landlord and all the oc- 
cupiers were inserted in the rate-book 
under the column headed ^occupier." 
The whole bnildinff was assessed under 
the head " gross estimated rental" at 139/. 
The amount of ^ rate" and the " total 
amount to be collected" were stated to be 
35f. The ^amount actually collected" 
was stated to be 33/. St. Orf., and in the 
last column, headed '^ empty/' the sum 
inserted was 1/. I7f. 8rf. 

Hddj that each occupier was, within 
this section, duly ^ rated in respect of the 
premises" which he occupied. Rid. 

3. It was part of the agreement with each 
tenant, that the landlord should pay the 
fates, and the rent was higher in con- 



sideration of such payment. The whole 
of the rate, with the exception of what 
had been allowed for the ^ empty" por- 
tions, had been paid by the landlord. 

HM, ihtt such payment insured as a 
payment by each tenant of the poor-rate 
assessed on him. (a) Wright v. J%t T&um 
CUrk (f Stockport, 33 

1. A., the master rope-maker in a dock-yard, 
had, as such, a house in the dock-yard for 
his residence, of which he had all the ex- 
clusive use, without paying rent, as part 
remuneration for his services, no part of 
it being used for public purposes. The 
house was stated in the case to belong to 
the lords of the admiralty (fiMsrc, if not to 
the Queen.) If A. had not had it, he 
would have had an allowance for a house 
in addition to his salary. Hddj that A. 
occupied the house as tenant within this 
section. Bu^flneij App. ; Ovfrtcers tf Chat" 
ham, Resp. 54 

3. A. was rated to the poor-rate as occupier. 
The rates were paid by the paymaster- 
general, also in part remuneration of A.'s 
services. If he had paid the rates, the ad- 
miralty tvonid have repaid him. 

J9eM, that as the payment was of a rate 
for which A. was liable, and as it was 
made on his account, and he gave value 
for it, there was a sufficient payment of 
rates bifkim within the same section. Ibid. 

1. Heid^ that a cow-house or stable is a 
^ building" within this section, the occu- 
pation of which will cbnfer the franchise 
for a borough. WMtmort^ App.; Bod" 
fordy Resp. 9 

3. A., the surgeon of Greenwich Hospital, 
occupies, as such, a house at the infirmary 
in the host)ital, which is appropriated to 
the surgeon. Repairs were done by the 
commissioners of the hospital. 

The surgeons to the hospital, when not 
provided with a residence within the hos- 
pital, are allowed a weekly sum as lodg- 
ing money. By the regulation of the com- 
missioners of the hospital, no officer of 
the hospital is allowed to make any ex- 
change of apartments. 

HM, that A. did not occupy the house 
"as tenant," inasmuch as he was required 
to occupy the same, with a view to the 
more efficient performance of his duties 
as surgeon. A)bion, JTnf., App.; Jonety 
Resp. 113 



(«) fyU tMMll, p. 99» B. 

2o2 437 



438 



INDEX TO REGISTRATION CASES. 



[V. Cases apan sect. 28. 

t. A party qualified by occupation of seForal 
houses in succession ought to be register- 
ed in respect of all. BarlUtt^ App. ; Qibbtj 
Resp. 81 

2. If a party so qualified be registered only 
in respect of the premises in his occnpa^ 
tion at- the time of making out the list of 
voters, it is «uch a misdescription of his 
qualification as the revising barrister has 
no power to correct under the 6 & 7 Vict., 
c. 18, s. 40. Ibid. 

v. Case upon sect. 45. 
DobtOHj App. ; JimUj Resp., tU mpra. 

CASES DECIDED UPON THE CON- 
STRUCTION OF THE REGISTRA- 
TION ACT. 6 & 7 Vict., c. 18. 

1. Case upon sect. 17. 

A notice of objection was served by a party 
whose name was on the list of freemen, 
and who in that list was described as '* of 
the parish of C." In the notice the ob- 
jector was described as " of H. Road, on 
the list of voters for the parish of C." 
Held, that this notice (although it strictly 
followed the form given in 6 s 7 Vict., o. 
18, sched. B, No. 11,) was inaccurate, 
such form being applicable only toparties 
on the list of household voters. Tudbail. 
App. j The Town CUrkefBriMjReBp. 6 

II. Case upon sect. 40. 
BartUUy App. \ GiA6f, Resp., W supra. 

JII. Cases upon sect. 82. 
. Where the statement of the case by the 
revising barrister and the notice of inten- 
tion to prosecute the appeal have not 
been sent to the masters within the first 
four days of Michaelmas term, the court 
will not, except under particular circum- 
stances, allow the appeal to be entered. 
«tf«tey, App.; T^^iAam, Resp. 1 

2. The statement in writing bv the revising 
barrister is duly transmitted to the mas- 
ter, but the notice of intention to prose- 
cute the appeal is not sent in time. HM, 
that the appeal cannot be entered. Bnd. 

8. An affidavit by the clerk of the attorney 
to the appellant, stating that the notice 
which is required to be signed by the ap- 
pellant, had by mistake not been sent, 
cannot be received as a substitute for such 
notice. Bnd. 

4. The statement in writing by the revising 
barrister is duly transmitted to the mas- 
ter, but the notice of intention to prose- 
cute the appeal is not sent in time. HM, 
that the appeal cannot be entered. Sunp' 
son, App. ; WiUamotif Resp. 3, n. 

d. An affidavit by the clerk of the appel- 
lant's attorney stating that the notice re- 
quired to be signed by the appellant had 
by mistake not been sent, cannot be re- 
ceived instead of such notice. Rid. 

IV. Case under sect. 100. 

The duties of a post-master in receiving and 
forwarding notices of objection under the 
registration act, are merely ministerial, 
and may, in his absence, be performed by 
a ctork. Cooper, App.} CMi«ef,Resp. 08 



COURSE OF PROCEEDING UPON R& 
GISTRATION APPEALS. 

I. Entering appeals. 

AuUy, App. ; Tb^^Aam, Resp., ut mfrm> 

II. Delivery of p^per-books. 

Goqpcr, App. ; Cootet, Resp., ut tupn. 

III. Delivery of notice of appeal to master. 
SunptOHj App. j Wilkins, Resp., ut tufrm. 

IV. Right to begin. 

In an appeal upon the decision of a revising 
barrister, the appellant begins. Wtm, 
App. ; Ooerseirf ofAUtm^ Resp. 14 

V. Defective statement. 

Where, in the statement of a case by the r^* 
visinff barrister, a material fact is omit- 
ted, the court will not allow it to be snp- 
W plied by consent. JM. 

here a case is remitted to the revitiog 
barrister (under sect. 6A, 6 & 7 Vict., e. 
18,) in order that it may be more folly 
stated, the course is for the master to re- 
turn it to the appellant, with a note of the 
matters to be supplied, and for the appel- 
lant to transmit the same to the revisins 
barrister. Mm, 

VI. Amending register. 

No order for altennff the register pursuant 
to the decision of the court, need be drawn 
up. Whilwmre^ App. ; Bttford, Resp. t 



PARTICULAR POINTS^ 
Affidavit of mistake, 3. 
Amendment of lists, power of revising bftv* 

rister as to, 81. 
Amendment of register, 9. 
Appeal, time for entering, 1. 
Appellant, right of^ to begin, 14. 
Assessment to poor-rates, 33. 
Borough, right of termor to county VOM 

in respect of part of leasehold property 

situate within a, 14. 
Building, what, comes within the tweoty- 

seventn section of Reform Act, 9, 33. 
Clerk in post-ofiSoe, delivery of notice of 

objection to, 98. 
Consent, omission not to be supplied by, 14 
Constructive payment of poor-rate, 33, d4. 

112. 
Cotton-spinners, 33. 
Cow-house, 9. 
Description of objection, in notice oichj^^ 

tion, 6. 
Dock-yard, 54. 
Empty bouses, 33. 
Entirety of term, 14. 
Exclusive occupation, 33. 
Factory, room in, 33. 
Freemen, 5. 

Greenwich Hospital, 1121. 
Hospital, 54, 112. 
Householders, 5. 
Houses, 14. 

Houses in suooession, 81. 
Leaseholds, 14. 
Lodffinff money, 112. 
Lords or the Admiralty, 54. 
Master of Common Pleas, 3, n. 
Master rope-maker, 54. 
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Mistake ia notice of appeal, 3, n. 

Notice of ititeotioa to proBOcute appeal, 3, n. 

Notice of objection^ sending, 98. 

Objector, description of, in notice, 6. 

Occupation as owner, 119. 

Occupation as tenant, 33, 112. 

Other building, 33. 

Owner, occupation as, 112. 

Paper-books, 9S. 

Paymaster-General, 54. 

Payment of rates, constmctiye, 83, M, 112. 

Poor-rates, 33, 49, 50. 54, 112. 

Post-oflSce. clerk in, aelivery of notice to, 98. 

Register, alteration of, in conformity with 

decisiob uf court, unnecessary, 9. 
Remitting cases to revising barrister, 14. 
Rent^ 33. 



Reyistng barrister's statement in writing, 

3, n. 
Revising barrister, remitting cases to, 14. 
Revising barristers power of amendment, 

81. 
Right of appellant to begin, 14. 
RoQm in factory, 33. 
Rope-maker, 54. 
Royal hospital, 54, 112. 
Spinning machine, 33. 
Stable, 9. 
Steam-power, 33. 
Succession, houses in, 81. 
Surgeon in royal hospital, 54, 119. 
Tenant, occupation as, 82L 
Term, entirety of 14 
it, 14. 



Termors, right o^ 14. 
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